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[Doc. 66, Filed November 7, 2016]

STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REPUBLICAN PARTY
OF LOUISIANA, et al.,

Plaintiffs,
v.

FEDERAL ELECTION
COMMISSION,

Defendant.

Case No. 15-cv-01241
(CRC-SS-TSC)

Before: SRINIVASAN, Circuit Judge; COOPER, Dis-
trict Judge; and CHUTKAN, District Judge.

MEMORANDUM OPINION

SRINIVASAN, Circuit Judge:

This case presents the latest First Amendment
challenge to campaign-finance regulations enacted by
the Bipartisan Campaign Reform Act of 2002, known
as BCRA. The BCRA provisions at issue bar state and
local political parties from using contributions of so-
called soft money for activities affecting federal elec-
tions.

We are not the first court to consider First Amend-
ment challenges to BCRA’s limits on state and local
political parties’ use of soft-money donations. The Su-
preme Court, in McConnell v. FEC, 540 U.S. 93
(2003), upheld those measures against a facial chal-
lenge under the First Amendment. A prior three-judge
district court, relying on McConnell, later sustained
the provisions against an as-applied challenge, and
the Supreme Court summarily affirmed that decision.
Republican Nat’l Comm. v. FEC, 698 F. Supp. 2d 150
(D.D.C. 2010) (RNC), aff’d, 561 U.S. 1040 (2010). We
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see no salient distinction between the First Amend-
ment claims rejected in those cases and the challenge
presented here. We therefore grant summary judg-
ment in favor of the Federal Election Commission.

I. Background

A. Statutory Context

The evolution of federal campaign-finance laws
through BCRA has been chronicled in detail else-
where. See, e.g., McConnell, 540 U.S. at 115-34.
Throughout, a central aim of Congress has been to
address the appearance or actuality of corruption re-
sulting from large campaign contributions to political
parties and candidates. We briefly review the back-
ground of the particular statutory provisions at issue
here to set the context for our consideration of the
challenges presented in this case.

Congress enacted BCRA to address perceived short-
comings in the framework of campaign-finance laws
established under the Federal Election Campaign Act
of 1971 (FECA). From the time of FECA, federal law
has limited the amount of funds individuals may con-
tribute to political parties (and candidates) in any
election cycle. See 52 U.S.C. § 30116(a). Because the
statutory definition of “contribution” confines the
term to elections for federal office, see id. § 30101(8)
(A)(i), FECA’s limitations on the amount of contribu-
tions by individuals to political parties solely concern
federal elections. Currently, individuals can annually
contribute up to$33,400 to any national political party
and $10,000 to any state or local political party. Id.
§ 30116(a)(1), (c); 80 Fed. Reg. 5751, 5752 (2015).

In addition to those ceilings on the amount of con-
tributions by individuals, federal law also has long
prohibited contributions altogether (of any amount)
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from certain funding sources: corporations and labor
unions are barred from making any contributions
from their general funds to political parties and candi-
dates for federal elections (although those sources can
form separate political action committees, which may
make contributions). See 52 U.S.C. § 30118. Together,
the ban on contributions from certain sources and the
caps on contributions from individuals are referred to
as FECA’s source and amount limitations. E.g., Mc-
Connell, 540 U.S. at 122. Campaign contributions
complying with FECA’s source and amount limita-
tions—e.g., funding from individuals in amounts be-
low the statutory caps—can be used by political par-
ties in connection with federal elections, and are
known as “federal” or “hard” money. Id. at 122. Con-
tributions falling outside FECA’s source and amount
restrictions—e.g., funding from individuals in excess
of the statutory ceilings, or funding from corporations
in any amount—cannot be used by political parties for
federal elections, and are known as “nonfederal” or
“soft”money. Id. at 122-23. But what about a political
party’s activities affecting state or local elections but
also inherently influencing federal elections, such as a
party’s voter-registration or get-out-the-vote efforts or
its general issue advertisements? Can a party use
nonfederal money for those sorts of initiatives, despite
the effect on federal elections?

Before BCRA, the Federal Election Commission
(FEC) increasingly allowed the use of soft-money do-
nations for activities affecting both federal and state
elections. Id. at 123-24. The FEC’s blessing spurred a
dramatic increase in the raising and use of soft money
by national and state political parties (and also by
candidates, who urged donors to give soft money to
parties after reaching the ceilings on hard-money con-
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tributions). Id. at 124-25. Donations of soft money
often dwarfed contributions of hard money. Id. at 124.
The upshot was that the “solicitation, transfer, and
use of soft money . . . enabled parties and candidates
to circumvent FECA’s limitations on the source and
amount of contributions in connection with federal
elections.” Id. at 126.

Congress enacted BCRA in large measure to “plug
the soft-money loophole.” Id. at 133. First, BCRA took
“national parties out of the soft-money business” alto-
gether, id., establishing a wholesale bar against na-
tional political parties’ raising or using nonfederal
money, 52 U.S.C. § 30125(a). Congress additionally
understood that the soft-money ban for national par-
ties would have little effect if state and local parties
remained free to use nonfederal money for activities
affecting federal elections—donors would then simply
route soft-money donations to state and local parties
instead of national parties. See McConnell, 540 U.S.
at 133-34; RNC, 698 F. Supp. 2d at 154. Accordingly,
Congress, in the provisions directly challenged in this
case, restricted the use of soft money by state and lo-
cal parties.

The centerpiece of those measures is BCRA § 323
(b). 52 U.S.C. § 30125(b). That provision generally
prohibits state and local political parties from using
soft money to engage in “federal election activity”
(FEA). Id. The obvious effect of the general bar
against using soft money for FEA is to require the
financing of FEA with federal—i.e., hard—money.
(The bar is also subject to exceptions having no bear-
ing on our analysis.) The statute defines FEA to in-
clude voter-registration activity that is sufficiently
proximate to a federal election; voter identification
and get-out-the-vote initiatives for elections in which
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a federal candidate is on the ballot; public communi-
cations referring to a clearly identified candidate for
federal office, and promoting, supporting, attacking,
or opposing a candidate for that office; and services
provided by a state-party employee who spends more
than twenty-five percent of her work time on activi-
ties in connection with a federal election. Id. § 30101
(20)(A).

As a corollary to § 323(b)’s general bar against us-
ing soft money for FEA, § 323(c) of BCRA prohibits
the use of soft money to raise funds for FEA. Id.
§ 30125(c). In addition to those bans on devoting non-
federal funds to FEA, BCRA requires state and local
political parties to submit periodic reports document-
ing their receipts and disbursements of federal funds
for FEA if those amounts equal or exceed $5,000 in
any year. Id. § 30104(e)(2), (e)(4).

B. Plaintiffs’ Claims

The plaintiffs in this case are various political-
party organizations from the state of Louisiana. They
include a state political party (the Republican Party of
Louisiana) as well as local party affiliates (the Jeffer-
son Parish and Orleans Parish Republican Party Ex-
ecutive Committees). Plaintiffs desire to undertake a
variety of activities constituting FEA. Plaintiffs chal-
lenge the BCRA provisions barring their use of soft
money to conduct FEA and to fundraise for FEA
(§§ 323(b)-(c)), as well as BCRA’s requirement that
they report their receipts and disbursements of hard
money for FEA. Plaintiffs contend that those mea-
sures violate the First Amendment on their face and
as applied to specific FEA in which they wish to en-
gage. The common thread linking the range of FEA
implicated by plaintiffs’ as-applied challenge is that
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the activity would be “independent,” in that, according
to plaintiffs, they would conduct the activity without
any coordination with a federal candidate or cam-
paign. Plaintiffs argue that the challenged BCRA pro-
visions unconstitutionally burden their First Amend-
ment rights by restricting their ability to use non-
federal money to finance independent communica-
tions and other independent activity qualifying as
FEA. They state that they have wanted to use soft
money for FEA in past and current election cycles and
desire to do so in future cycles as well. Ver. Compl.
¶¶ 77, 111-14. For instance, plaintiffs would like to
use soft money for independent voter-registration ac-
tivity and for independent communications support-
ing or opposing identified candidates for federal office.
Id. ¶¶ 84-105.

BCRA § 323(b) bars the use of nonfederal funds for
that (or any other) type of FEA. While plaintiffs’ chal-
lenge encompasses not only § 323(b) but also § 323(c)’s
associated bar against using soft money to raise funds
for FEA, as well as BCRA’s reporting requirements for
FEA, plaintiffs explain that they “primarily argue
against” § 323(b), “because it is central and the other
provisions are derivative.” Pls.’ Mem. Supp. Mot.
Summ. J. 37. Plaintiffs thus see the latter provisions
as rising or falling with § 323(b). Id. at 36–37 n.38.

C. Prior Decisions

Two cases in which the Supreme Court rejected
First Amendment challenges to BCRA § 323(b) form
the backdrop for our consideration of plaintiffs’
claims. First, in McConnell v. FEC, 540 U.S. 93, the
Court upheld BCRA’s restrictions on soft-money con-
tributions to national, state, and local political parties
against a facial challenge under the First Amend-



7a

ment. With regard to § 323(b)’s prohibition against
state and local parties’ use of soft money for FEA, the
Court found that “the funding of such activities cre-
ates a significant risk of actual and apparent corrup-
tion” because FEA “confer[s] substantial benefits on
federal candidates.” Id. at 168. McConnell held that
the ban on using nonfederal money for FEA was “a
reasonable response to that risk”—a measure “closely
drawn to meet the sufficiently important governmen-
tal interests of avoiding corruption and its appear-
ance.” Id. at 168-69.

Following McConnell, a prior three-judge district
court considered an as-applied First Amendment chal-
lenge to BCRA’s soft-money restrictions, including
§ 323(b)’s limits on state and local parties’ use of soft
money for FEA. RNC, 698 F. Supp. 2d 150. The state
and local political-party plaintiffs in RNC claimed a
First Amendment entitlement to use soft money to
fund activity that, while falling within the statutory
definition of FEA, would primarily target state elec-
tions and candidates and thus would have only an
incidental effect on federal elections. Id. at 161. The
RNC three-judge court rejected that as-applied chal-
lenge, finding it incompatible with McConnell. The
court explained that “nothing in McConnell suggests
that the question whether a state or local party’s com-
munication implicates the federal anti-corruption in-
terest depends on whether the communication is ‘tar-
geted’ at federal elections.” Id.

The Supreme Court summarily affirmed the RNC
court’s decision. 561 U.S. 1040. The Court’s summary
affirmance establishes binding precedent on the pre-
cise issues presented to the Court and necessarily re-
solved by its judgment (including the validity of
BCRA § 323(b) against the as-applied challenge pre-
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sented in the case). See Anderson v. Celebrezze, 460
U.S. 780, 784 n.5 (1983). We have no occasion to scru-
tinize the exact extent to which aspects of the three
judge court’s decision in RNC may have become bind-
ing upon us by virtue of the Supreme Court’s affir-
mance. Because we would accept the persuasive force
of the RNC court’s decision in any event, we take up
plaintiffs’ challenge on the understanding that we will
adhere to the analysis set out in RNC.

II. Analysis

A. Standing

Before addressing the merits of plaintiffs’ First
Amendment claims, we first assure ourselves of plain-
tiffs’ standing to bring their challenges. The FEC has
moved for dissolution of the three-judge court for lack
of standing, or in the alternative, for an order dismiss-
ing the action. Plaintiffs bear the burden to establish
their standing to bring this action, including showing
that the challenged BCRA provisions cause them con-
crete injury and that a decision in their favor would
redress their injury. See Lujan v. Defenders of Wild-
life, 504 U.S. 555, 560-61 (1992).

The FEC’s arguments against plaintiffs’ standing
derive from the particular purposes for which a three-
judge court may be convened under BCRA. Plaintiffs
applied to convene this court pursuant to BCRA
§ 403(a). That provision allows for a three-judge court
to address challenges to provisions enacted by BCRA,
but not measures already in place under FECA. See
McConnell, 540 U.S. at 229. That limitation on a
three-judge court’s authority under BCRA § 403(a)
has implications for a plaintiff’s standing. If a plain-
tiff’s injuries flow from preexisting FECA measures
lying beyond the remedial reach of a BCRA three-
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judge court, the court may lack the ability to redress
the plaintiff’s injuries, depriving the plaintiff of stand-
ing. See id.; Rufer v. FEC, 64 F. Supp. 3d 194, 203-04
(D.D.C. 2014).

Here, there is little doubt about the existence of
standing to challenge BCRA’s reporting requirements
for FEA of $5,000 or more in any calendar year, 52
U.S.C. § 30104(e)(2). The state-party plaintiff is sub-
ject to those reporting obligations, and invalidation of
the requirements would alleviate the state party’s
need to submit monthly reports. See id. § 30104(e)(4).
That is enough to establish the state party’s standing
with regard to BCRA’s challenged reporting require-
ments. And because the state party has standing to
bring that claim, there is no need to assess whether
the local parties also have standing to challenge the
same provision—we would reach the merits of the
claim regardless. See Comcast Corp. v. FCC, 579 F.3d
1, 6 (D.C. Cir. 2009).

Plaintiffs’ standing to challenge BCRA’s limitations
on the use of soft money by state and local parties,
BCRA §§ 323(b) and 323(c), presents a more involved
question. Plaintiffs allege that their desire to conduct
additional FEA is burdened by their inability under
BCRA to use nonfederal funds for that purpose. See
Ver. Compl. ¶ 75. We accept that allegation for pur-
poses of determining plaintiffs’ standing, see Glad-
stone Realtors v. Vill. of Bellwood, 441 U.S. 91, 109
(1979); Grimes v. D.C., 794 F.3d 83, 94 n.5 (2015), and
it demonstrates that BCRA’s limits on state and local
parties’ use of soft money cause plaintiffs concrete
injury. The FEC submits that plaintiffs nonetheless
fail to demonstrate injury because they do not show
that they possess (or could raise) additional
nonfederal money from individuals that could be de-
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voted to the FEA they desire to conduct. But as the
FEC does not dispute, the state-party plaintiff pos-
sesses nonfederal funding from corporations, see Decl.
of Jason Doré Supp. FEC’s Mot. Summ. J., Ex. 7, at
114, 116, 118, which presently cannot be used for
FEA. The state party’s inability to use corporate funds
in its possession for additional FEA in which it would
like to engage qualifies as a concrete injury.

The FEC contends, however, that plaintiffs’ inabil-
ity to spend those corporate contributions on FEA is
not an injury redressable by a three-judge court con-
vened under BCRA § 403(a). The FEC observes that,
under FECA’s preexisting source and amount limita-
tions, political parties could not receive contributions
from corporations “in connection with” elections for
federal office. 52 U.S.C. § 30118(a). That restriction
under FECA, the FEC argues, independently bars
plaintiffs’ use of corporate contributions. And because
a BCRA three-judge court has no authority to invali-
date a preexisting FECA measure, the FEC contends,
this court lacks the ability to redress plaintiffs’ inju-
ries.

The FEC’s argument is unpersuasive. It is true
that § 30118(a)’s “in connection with” phraseology
could be read to encompass each type of statutorily
defined FEA. But before BCRA’s enactment, the FEC
ruled that state and local political parties could use
nonfederal money—including funding from corpora-
tions—for certain activities affecting both federal and
state elections. See McConnell, 540 U.S. at 123 & n.7.
A primary reason for enacting BCRA was precisely to
bring an end to that acknowledged “soft-money loop-
hole.” Id. at 133. BCRA did so in part by prohibiting
state and local parties from using nonfederal funds for
FEA, a new constraint that did not exist under FECA.
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Invalidation of that prohibition would enable plain-
tiffs to use the corporate funds they have on hand to
engage in at least some kinds of FEA, as they would
have been able to do under FECA. Consequently, plain-
tiffs’ injury—i.e., their inability under BCRA to use
corporate funds in their possession for FEA—is re-
dressable by this court. It follows that plaintiffs have
demonstrated standing to bring their First Amend-
ment challenge to BCRA §§ 323(b) and 323(c). We pro-
ceed, then, to address the substance of their claims.

B. The Merits

Both plaintiffs and the FEC have moved for the
entry of summary judgment in their respective favors.
Summary judgment is appropriate if there are no gen-
uine issues of material fact and a party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56. We
first consider plaintiffs’ claim that BCRA § 323(b) and
the other challenged provisions are invalid on their
face. We then turn to plaintiffs’ claim that the provi-
sions are invalid as applied to the particular type of
FEA they wish to conduct—i.e., “independent” FEA.
As to both the facial and as applied claims, we con-
clude—in line with RNC—that McConnell compels
granting summary judgment to the FEC.

1. Facial Challenge

In McConnell, the Supreme Court squarely rejected
a claim that BCRA § 323(b) is facially invalid under
the First Amendment. 540 U.S. at 161-73. In doing so,
the Court invoked the longstanding distinction drawn
in the Court’s decisions between contribution limits
and expenditure limits. Id. at 134-42. Those decisions
“have subjected restrictions on campaign expendi-
tures to closer scrutiny than limits on campaign contri-
butions.” Id. at 134.
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In particular, when a law constrains the extent to
which individuals and entities unconnected to a fed-
eral campaign can expend funds to engage in their
own political advocacy about an election, the expendi-
ture limit must satisfy exacting First Amendment
scrutiny. But when a law instead restricts an individ-
ual’s or entity’s contributions to a candidate or politi-
cal party, the contribution limit is subjected to a “less
rigorous degree of scrutiny.” Id. at 137. That is be-
cause “contribution limits, unlike limits on expendi-
tures, entail only a marginal restriction upon the con-
tributor’s ability to engage in free communication.” Id.
at 134-35 (quotation marks and alteration omitted). A
contribution limitation still “permits the symbolic ex-
pression of support evidenced by a contribution but
does not in any way infringe the contributor’s freedom
to discuss candidates and issues.” Id. at 135 (quoting
Buckley v. Valeo, 424 U.S. 1, 21 (1976) (per curiam)).
In addition, the more lenient treatment afforded to
contribution restrictions “reflects the importance of
the interests that underlie contribution limits”—
avoiding the appearance or actuality of corruption. Id.
at 136.

The McConnell Court examined the facial challenge
to BCRA § 323(b) under the less rigorous standard of
scrutiny applicable to contribution limits. That stan-
dard calls for assessing whether the challenged re-
striction is “closely drawn to match a sufficiently im-
portant interest.” Id. (quotation marks omitted). Ap-
plying that standard, the Court upheld § 323(b)’s bar
against state and local political parties’ use of non-
federal funds for FEA. The Court held that “§ 323(b),
on its face, is closely drawn to match the important
governmental interests of preventing corruption and
the appearance of corruption.” Id. at 173.
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McConnell’s holding forecloses plaintiffs’ facial
challenge to § 323(b). Plaintiffs contend that § 323(b)
should be examined under the exacting scrutiny appli-
cable to expenditure limits rather than the less rigor-
ous standard governing contribution limits. It is not
our place, however, to second-guess the Supreme
Court’s treatment of § 323(b) as a contribution restric-
tion instead of an expenditure restriction. The
McConnell Court in fact specifically considered and
rejected the precise argument made by plaintiffs here.

The Court understood that § 323(b) is framed as a
bar against state political parties’ spending soft
money on FEA, not as a barrier to contributing soft
money to state parties for FEA. Id. at 138. “But for
purposes of determining the level of scrutiny,” the
Court explained, “it is irrelevant that Congress chose
in § 323 to regulate contributions on the demand
rather than the supply side.” Id. Section 323(b) does
not “in any way limit[] the total amount of money par-
ties can spend”; it “simply limit[s] the source and indi-
vidual amount of donations.” Id. at 139. That it does
so “by prohibiting the spending of soft money does not
render [it an] expenditure limitation[].” Id.; accord
RNC, 698 F. Supp. 2d at 156. The Court accordingly
described § 323(b) as “a straightforward contribution
regulation.” McConnell, 540 U.S. at 161.

Plaintiffs submit that McConnell’s treatment of
§ 323(b) as a contribution limit has since been “super-
seded” by the plurality opinion in McCutcheon v. FEC,
134 S. Ct. 1434 (2014)—in particular, by the McCut-
cheon plurality’s characterization of the contribution
ceiling at issue in that case as a restriction of
“speech.” See Pls.’ Mem. Supp. Mot. Summ. J. 15; Mc-
Cutcheon, 134 S. Ct. at 1452. We have no warrant,
however, to disregard a directly applicable holding of
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the Supreme Court based on a supposition that a sub-
sequent decision might call into question the viability
of the Court’s rationale. E.g., Bosse v. Oklahoma, No.
15-9173, slip op. at 2 (U.S. Oct. 11, 2016) (per cur-
iam); Rodriguez de Quijas v. Shearson/American Ex-
press, Inc., 490 U.S. 477, 484 (1989). We must instead
leave to the Court itself “the prerogative of overruling
its own decisions.” Agostini v. Felton, 521 U.S. 203,
237 (1997) (quoting Rodriguez, 490 U.S. at 484).

At any rate, the McCutcheon plurality’s character-
ization of the contribution limit at issue there as a
restriction of speech affords no basis for us to disre-
gard McConnell’s holding about the facial validity of
§ 323(b). The McCutcheon plurality expressly said so:
it confirmed that, while its decision invalidated
FECA’s ceiling on the aggregate amount individuals
may contribute to candidates and party committees in
an election cycle, its “holding about the constitutional-
ity of the aggregate limits clearly does not overrule
McConnell’s holding about ‘soft money.’” 134 S. Ct. at
1451 n.6. Moreover, the approach of the McCutcheon
plurality is consistent with McConnell’s treatment of
§ 323(b) as a contribution limit subject to less de-
manding scrutiny. While the McCutcheon plurality
struck down the aggregate contribution limits at issue
as an invalid restriction of speech, id. at 1452, the
plurality found no reason to depart from the less rig-
orous standard long applied to contribution restric-
tions, see id. at 1445-46.

McConnell, applying the same standard, upheld
§ 323(b)’s ban on using soft money for FEA against a
facial challenge. That holding compels rejecting plain-
tiffs’ facial challenge to the same provision. And while
plaintiffs’ challenge also extends to § 323(c)’s deriva-
tive prohibition against using nonfederal money to
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raise funds for FEA, they correctly concede that the
validity of that adjunct provision stands or falls with
the validity of § 323(b)’s central prohibition. If Con-
gress can validly prohibit the use of soft money for
FEA, it can also, as a corollary measure, ban the use
of soft money to raise funds for FEA.

That leaves plaintiffs’ facial challenge to BCRA’s
reporting requirements for FEA, 52 U.S.C. § 30104
(e)(2). Plaintiffs do not argue that the reporting re-
quirements are facially invalid even if §§ 323(b) and
323(c) are facially valid. Nor could plaintiffs so con-
tend. As a general matter, “disclosure requirements
inhibit speech less than do contribution and expendi-
ture limits.” SpeechNow.org v. FEC, 599 F.3d 686, 696
(D.C. Cir. 2010) (en banc). And the Supreme Court
has affirmed that disclosure obligations, unlike contri-
bution and expenditure limits, can be justified by gov-
ernmental interests beyond reducing the risk of actual
and apparent corruption, see id., such as the interest
in “providing the electorate with information about
the sources of election-related spending,” McCutcheon,
134 S. Ct. at 1459 (plurality opinion) (alteration, quo-
tation marks, and citation omitted). BCRA’s reporting
requirements for FEA bear the requisite substantial
relation to that important objective, see Citizens Unit-
ed v. FEC, 558 U.S. 310, 366–67 (2010), and plaintiffs
offer no reason to conclude otherwise.

2. As-Applied Challenge

McConnell’s rejection of a facial challenge to § 323
(b) does not necessarily preclude the possibility of a
successful as-applied challenge. But “a plaintiff can-
not successfully bring an as-applied challenge to a
statutory provision based on the same factual and
legal arguments the Supreme Court expressly consid-
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ered when rejecting a facial challenge to that provi-
sion. Doing so is not so much an as-applied challenge
as it is an argument for overruling a precedent.” RNC,
698 F. Supp. 2d at 157.

Here, plaintiffs’ as-applied challenge encompasses
a broad range of FEA in which they wish to engage,
all of which shares the common feature that it would
be conducted independently—i.e., without coordina-
tion with any federal candidate or campaign. In plain-
tiffs’ view, § 323(b)’s ban on using soft money for FEA
is invalid as applied to state and local parties’ inde-
pendent FEA because independent spending of that
kind poses an insufficient risk of actual or apparent
corruption.

Plaintiffs’ argument is incompatible with McCon-
nell’s approach in rejecting the facial challenge to
§ 323(b). The challengers in McConnell contended
that § 323(b) encompassed “activities that cannot pos-
sibly corrupt or appear to corrupt federal officeholders
and thus goes well beyond Congress’ concerns about
the corruption of the federal electoral process.” 540
U.S. at 166. The Court disagreed. It canvassed the full
range of activity constituting FEA—from voter-regis-
tration initiatives to public communications support-
ing or attacking federal candidates—all of which, un-
der § 323(b), must be financed with hard money. See
540 U.S. at 166-71. The Court “concluded that be-
cause all of those activities ‘confer substantial benefits
on federal candidates, the funding of such activities
creates a significant risk of actual and apparent corrup-
tion.’” RNC, 698 F. Supp. 2d at 161-62 (quoting Mc-
Connell, 540 U.S. at 168). That is fully true with re-
gard to the independent FEA sought to be conducted
by plaintiffs in this case.

The RNC court’s rejection of a comparable as-ap-
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plied claim is highly instructive on this score. There,
instead of wishing to engage in independent FEA, the
challengers sought to conduct FEA targeting state
elections and having only an incidental effect on fed-
eral elections. The RNC court explained that the par-
ticular category of FEA implicated by the plaintiffs’
as-applied claim (activity targeted at state elections)
had “no legal relevance under McConnell.” Id. at 162.
The “Supreme Court made clear that whether § 323(b)
can be constitutionally applied to a particular state or
local party activity depends, not on whether the
party’s primary ‘target’ is federal, but on whether the
activity would provide a direct benefit to federal candi-
dates.” Id. Here, no less than in RNC, plaintiffs can-
not “deny that their proposed activities”—indepen-
dent FEA—“would provide such a benefit.” Id.

Plaintiffs nevertheless see significance in the cate-
gory of independent FEA based on the Supreme
Court’s decision in Citizens United v. FEC, 558 U.S.
310. Citizens United invalidated a ban on independent
expenditures by corporations and labor unions. The
Court reasoned that such independent expenditures,
as a matter of law, do not give rise to the appearance
or reality of quid pro quo corruption (which, according
to the Court, is the sole type of corruption that can
justify a contribution or expenditure limit). Id. at
356–61; see McCutcheon, 134 S. Ct. at 1450 (plurality
opinion). Plaintiffs here contend that, in light of Citi-
zens United’s treatment of independent expenditures,
a state party’s independent spending on FEA likewise
poses no risk of quid pro quo corruption or its appear-
ance.

Plaintiffs misperceive the reach of Citizens United.
While noting that the independent expenditures at
issue there presented no risk of quid pro quo corrup-
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tion, the Citizens United Court distinguished the soft-
money contributions considered in McConnell: “The
BCRA record establishes that certain donations to
political parties, called ‘soft money,’ were made to
gain access to elected officials. This case, however, is
about independent expenditures, not soft money.” Cit-
izens United, 558 U.S. at 360-61 (citations omitted).
By its own terms, then, “Citizens United did not dis-
turb McConnell’s holding with respect to the constitu-
tionality of BCRA’s limits on contributions to political
parties.” RNC, 698 F. Supp. 2d at 153.

In supposing otherwise, plaintiffs misunderstand
the way in which large soft-money contributions to
political parties create a risk of quid pro quo corrup-
tion. As plaintiffs conceive of things, the potential
quid for which a federal officeholder might be induced
to grant a favor comes in the form of the spending of
nonfederal funds by a political party. And if the
spending is independent of a candidate or campaign,
plaintiffs posit, then it, like the independent expendi-
tures considered in Citizens United, cannot give rise
to a threat of quid pro quo corruption.

The flaw in that account lies in its conception of the
potential quid. Under McConnell, the inducement oc-
casioning the prospect of indebtedness on the part of a
federal officeholder is not the spending of soft money
by a political party. The inducement instead comes
from the contribution of soft money to the party in the
first place. McConnell explains why: “it is the close
relationship between federal officeholders and the
national parties, as well as the means by which par-
ties have traded on that relationship, that have made
all large soft-money contributions to national parties
suspect.” 540 U.S. at 154-55. “Given this close connec-
tion and alignment of interests, large soft-money con-
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tributions to national parties are likely to create ac-
tual or apparent indebtedness on the part of federal
officeholders, regardless of how those funds are ulti-
mately used” by the parties. Id. at 155 (emphasis
added).

That understanding about “soft-money contribu-
tions to national parties” necessarily also extends to
the state and local parties directly subject to § 323(b).
After all, “BCRA’s restrictions on national committee
activity would rapidly become ineffective if state and
local committees remained available as a conduit for
soft-money donations.” Id. at 161. Congress concluded
that, if it barred national parties from raising soft-
money contributions but left state parties free to do
so, “political parties would react . . . by directing soft-
money contributors to the state committees, and . . .
federal candidates would be just as indebted to these
contributors as they had been to those who had for-
merly contributed to the national parties.” Id. at 165.
The RNC court thus described its understanding of
McConnell as follows: “In relying in part on the inher-
ently close relationship between parties and their of-
ficeholders and candidates,” McConnell reasoned that
“contributions to national [and state] parties have
much the same tendency as contributions to federal
candidates to result in quid pro quo corruption or at
least the appearance of quid pro quo corruption.” 698
F. Supp. 2d at 159 (citing McConnell, 540 U.S. at
144). In that light, Citizens United’s holding about
independent expenditures did not displace
McConnell’s recognition of the inherent capacity of
soft-money contributions to create a risk of quid pro
quo corruption or its appearance, regardless of
whether political parties ultimately spend those con-
tributions independently of—or instead in coordina-
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tion with—federal candidates and campaigns.
The potential for quid pro quo corruption stemming

from soft-money contributions to political parties not
only distinguishes them from spending by indepen-
dent-expenditure organizations, but it also distin-
guishes them from contributions to independent-ex-
penditure organizations. In SpeechNow.org v. FEC,
599 F.3d 686 (D.C. Cir. 2010) (en banc), the D.C. Cir-
cuit invalidated a bar against contributions to a non-
profit organization that solely made independent ex-
penditures and did not contribute to (or coordinate
with) candidates and campaigns. Cf. McCutcheon, 134
S. Ct. at 1442 n.2 (describing “independent expendi-
ture PACs”). The court reasoned that if, under Citi-
zens United, independent expenditures by outside or-
ganizations carry no risk of quid pro quo corruption,
contributions to outside organizations engaged solely
in independent expenditures likewise pose no threat
of quid pro quo corruption. SpeechNow.org, 599 F.3d
at 694-95. But even if contributions to independent-
expenditure organizations present no potential for
quid pro quo corruption, contributions to political par-
ties, for the reasons described in McConnell, have that
potential. See id. at 695. As the D.C. Circuit has ex-
plained elsewhere, “McConnell affirmed BCRA’s lim-
its on contributions to political parties because of the
close ties between candidates and parties,” but
“McConnell views political parties as different in kind
than independent expenditure committees.” Emily’s
List v. FEC, 581 F.3d 1, 13, 22 (D.C. Cir. 2008) (cita-
tion and quotation marks omitted).

None of this is to say that a political party neces-
sarily is incapable of making independent expendi-
tures. In a pre-McConnell decision, Colorado Republi-
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can Federal Campaign Committee v. FEC, 518 U.S.
604 (1996), the Supreme Court struck down a law
that operated to impose a cap on independent expen-
ditures by a party. But the plurality opinion drew a
distinction, with regard to the “danger of corruption”
presented, between a “statute’s limitations on expen-
ditures” by political parties and a “statute’s limita-
tions on contributions to political parties.” Id. at 617
(second emphasis added). The Court in that case con-
sidered the former type of statute, which the plurality
invalidated in part because the circumstances ad-
dressed by the statute involved an inadequate “risk of
corruption.” Id. In McConnell, by contrast, the Court
considered the latter type of statute—i.e., § 323(b)’s
“straightforward contribution regulation.” 540 U.S. at
161. The McConnell Court thus explained that Colo-
rado Republican had “addressed an entirely different
question—namely, whether Congress could permissi-
bly limit a party’s independent expenditures.” Id. at
145-46 n.45. And even as to that separate question,
Colorado Republican had been based “on an entirely
different set of facts”— namely, “an evidentiary record
frozen in 1990—well before the soft-money explosion
of the 1990’s.” Id.

McConnell, in short, upheld § 323(b)’s contribution
limit based on the threat of quid pro quo corruption
posed by soft-money contributions to parties, regard-
less of how they ultimately spend the funds. And plain-
tiffs’ effort to avoid McConnell based on the independ-
ent nature of their planned spending misconceives of
the relevant quid as the spending by the party rather
than the contribution to the party.

Plaintiffs also make a distinct argument to avoid
McConnell that is focused on the nature of the quo. In
particular, they contend that the plurality opinion in
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McCutcheon cabins the kind of actions by federal of-
ficeholders that can make out the requisite quid pro
quo corruption. According to plaintiffs, whereas Mc-
Connell generally assumed that the existence of influ-
ence or access would suffice, the McCutcheon plurality
clarifies that something more—akin to the taking of
an official action—is required. See 134 S. Ct. at 1450-
51.

Plaintiffs’ argument about the quo gets them no
further than their argument about the quid. What-
ever may be the implications of the McCutcheon plural-
ity’s opinion for the kind of officeholder actions evi-
dencing the requisite degree of quid pro quo corrup-
tion, that opinion, as noted, specifically left intact
“McConnell’s holding about ‘soft money.’” Id. at 1451
n.6. The plurality denied the suggestion that it had
“silently overruled” McConnell’s holding sustaining
the validity of BCRA’s restrictions on soft-money con-
tributions. Id. In describing McConnell’s soft-money
holding, the McCutcheon plurality referred specifi-
cally to BCRA’s blanket ban on national parties’ rais-
ing and using soft money. If the soft-money ban for
national parties remains untouched, so too must § 323
(b)’s restriction on the use of soft money by state and
local parties—the latter measure is less restrictive in
allowing the use of nonfederal funds for at least some
purposes (i.e., non-FEA). And McConnell’s holding
sustaining the facial validity of § 323(b), as we have
explained, forecloses plaintiffs’ as-applied challenge.

In addition, in describing what qualifies as quid
pro quo corruption, the McCutcheon plurality relied
entirely on—and quoted from—the understanding set
out in Citizens United. See McCutcheon, 134 S. Ct. at
1450-51. And the RNC court explained in detail why
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the showing of quid pro quo corruption in McConnell
meets the standard set forth in Citizens United. RNC,
698 F. Supp. 2d at 158-60. For our purposes, conse-
quently, McConnell’s treatment of § 323(b) survives
both Citizens United and McCutcheon.

Because McConnell’s approach in sustaining the
facial validity of § 323(b) is incompatible with plain-
tiffs’ as-applied challenge to the same provision, we
reject that challenge. As is the case with their facial
challenge, moreover, plaintiffs give no reason to reach
any different conclusion with regard to their associ-
ated as-applied challenges to § 323(c) and BCRA’s re-
porting requirements for FEA. We therefore reject
those challenges as well.

III. Conclusion

For the foregoing reasons, the court will deny the
FEC’s motion to dissolve, grant its motion for sum-
mary judgment, and deny plaintiffs’ motion for sum-
mary judgment. A separate Order accompanies this
Memorandum Opinion.

                   /s/
SRI SRINIVASAN
United States Circuit Judge

                   /s/
CHRISTOPHER R. COOPER
United States District Judge

                   /s/
TANYA s. CHUTKAN
United States District Judge

Date:  November 7, 2016 
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[Doc. 67, Filed November 7, 2016]

STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REPUBLICAN PARTY
OF LOUISIANA, et al.,

Plaintiffs,
v.

FEDERAL ELECTION
COMMISSION,

Defendant.

Case No. 15-cv-01241
(CRC-SS-TSC)

ORDER

For the reasons stated in the accompanying Memo-
randum Opinion, it is hereby 

ORDERED that [40] the FEC’s Motion to Dissolve
the Three-Judge Court for Lack of Jurisdiction be DE-
NIED. It is further

ORDERED that [41] the FEC’s Motion for Sum-
mary Judgment be GRANTED. It is further

ORDERED that [33] Plaintiffs’ Motion for Sum-
mary Judgment be DENIED. 

SO ORDERED.
                   /s/
SRI SRINIVASAN
United States Circuit Judge

                   /s/
CHRISTOPHER R. COOPER
United States District Judge

                   /s/
TANYA s. CHUTKAN
United States District Judge

Date:  November 7, 2016 
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[Doc. 68, Filed November 14, 2016]

United States District Court
District of Columbia

Republican Party of
Louisiana et al.,

Plaintiffs
v.

Federal Election
Commission,

Defendant

Civil No. 15-cv-1241
(CRC-SS-TSC)

THREE-JUDGE
COURT

Notice of Appeal to U.S. Supreme Court

Notice is given that all Plaintiffs (Republican Party
of Louisiana, Jefferson Parish Republican Parish Ex-
ecutive Committee, and Orleans Parish Republican
Executive Committee) hereby appeal to the United
States Supreme Court from this Court’s Memorandum
Opinion (Doc. 66, filed November 7, 2016) and Order
(Doc. 67, filed November 7, 2016), denying Plaintiffs’
Motion for Summary Judgment (Doc. 33) and grant-
ing Defendant Federal Election Commission’s Motion
for Summary Judgment (Doc. 41). Direct appeal is
taken pursuant to § 403(a)(3) of the Bipartisan Cam-
paign Reform Act of 2002. Pub. L. No. 107-155, 116
Stat. 81, 113-14. (See Verified Complaint for Declara-
tory and Injunctive Relief at 2, ¶ 3 (Doc. 1) (text of
BCRA § 403).)
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Dated:
November 9, 2016

Respectfully submitted,

/s/ James Bopp, Jr. 
James Bopp, Jr., Bar #CO 0041

jboppjr@aol.com
Richard E. Coleson

rcoleson@bopplaw.com
Corrine L. Purvis

cpurvis@bopplaw.com
THE BOPP LAW FIRM, PC
1 South Sixth Street
Terre Haute, IN 47807-3510
812/232-2434 telephone
812/235-3685 facsimile
Counsel for Plaintiffs 
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U.S. Constitution, First Amendment

Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of
grievances. 

52 U.S.C. § 30101(17)-(24) Definitions

(17) INDEPENDENT EXPENDITURE.—The term
“independent expenditure” means an expenditure by a
person—

(A) expressly advocating the election or defeat of a
clearly identified candidate; and

(B) that is not made in concert or cooperation with
or at the request or suggestion of such candidate, the
candidate’s authorized political committee, or their
agents, or a political party committee or its agents.

(18) The term “clearly identified” means that—
(A) the name of the candidate involved appears;
(B) a photograph or drawing of the candidate

appears; or
(C) the identity of the candidate is apparent by

unambiguous reference.

(19) The term “Act” means the Federal Election
Campaign Act of 1971 as amended.

(20) FEDERAL ELECTION ACTIVITY.—
(A) In general.—The term “Federal election activ-

ity” means—
(i) voter registration activity during the period

that begins on the date that is 120 days before
the date a regularly scheduled Federal election
is held and ends on the date of the election;
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(ii) voter identification, get-out-the-vote activ-
ity, or generic campaign activity conducted in
connection with an election in which a candidate
for Federal office appears on the ballot (regard-
less of whether a candidate for State or local of-
fice also appears on the ballot);

(iii) a public communication that refers to a
clearly identified candidate for Federal office
(regardless of whether a candidate for State or
local office is also mentioned or identified) and
that promotes or supports a candidate for that
office, or attacks or opposes a candidate for that
office (regardless of whether the communication
expressly advocates a vote for or against a candi-
date); or

(iv) services provided during any month by an
employee of a State, district, or local committee
of a political party who spends more than 25 per-
cent of that individual’s compensated time dur-
ing that month on activities in connection with a
Federal election.
(B) EXCLUDED ACTIVITY.—The term “Federal

election activity” does not include an amount ex-
pended or disbursed by a State, district, or local
committee of a political party for—

(i) a public communication that refers solely to
a clearly identified candidate for State or local
office, if the communication is not a Federal elec-
tion activity described in subparagraph (A)(i) or
(ii);

(ii) a contribution to a candidate for State or
local office, provided the contribution is not des-
ignated to pay for a Federal election activity de-
scribed in subparagraph (A);

(iii) the costs of a State, district, or local politi-
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cal convention; and
(iv) the costs of grassroots campaign materi-

als, including buttons, bumper stickers, and yard
signs, that name or depict only a candidate for
State or local office.

(21) GENERIC CAMPAIGN ACTIVITY.—The term
“generic campaign activity” means a campaign activ-
ity that promotes a political party and does not pro-
mote a candidate or non-Federal candidate.

(22) PUBLIC COMMUNICATION.—The term
“public communication” means a communication by
means of any broadcast, cable, or satellite communi-
cation, newspaper, magazine, outdoor advertising fa-
cility, mass mailing, or telephone bank to the general
public, or any other form of general public political
advertising.

(23) MASS MAILING.—The term “mass mailing”
means a mailing by United States mail or facsimile of
more than 500 pieces of mail matter of an identical or
substantially similar nature within any 30-day pe-
riod.

(24) TELEPHONE BANK.—The term “telephone
bank” means more than 500 telephone calls of an
identical or substantially similar nature within any
30-day period.

52 U.S.C. § 30104(e)(2)-(4)
Reporting requirements

(2) Other political committees to which section
30125 of this title applies

(A) In general
In addition to any other reporting requirements

applicable under this Act, a political committee (not
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described in paragraph (1)) to which section
30125(b)(1) of this title applies shall report all re-
ceipts and disbursements made for activities de-
scribed in section 30101(20)(A) of this title, unless
the aggregate amount of such receipts and dis-
bursements during the calendar year is less than
$5,000.

(B) Specific disclosure by State and local
parties of certain non-Federal amounts per-
mitted to be spent on Federal election activ-
ity

Each report by a political committee under sub-
paragraph (A) of receipts and disbursements made
for activities described in section 30101(20)(A) of
this title shall include a disclosure of all receipts
and disbursements described in section
30125(b)(2)(A) and (B) of this title.

(3) Itemization
If a political committee has receipts or disburse-

ments to which this subsection applies from or to any
person aggregating in excess of $200 for any calendar
year, the political committee shall separately itemize
its reporting for such person in the same manner as
required in paragraphs (3)(A), (5), and (6) of subsec-
tion (b).
(4) Reporting periods

Reports required to be filed under this subsection
shall be filed for the same time periods required for
political committees under subsection (a)(4)(B).
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52 U.S.C. § 30125(b)-(c)
Soft money of political parties

(b) State, district, and local committees
(1) In general

Except as provided in paragraph (2), an amount
that is expended or disbursed for Federal election
activity by a State, district, or local committee of a
political party (including an entity that is directly
or indirectly established, financed, maintained, or
controlled by a State, district, or local committee of
a political party and an officer or agent acting on
behalf of such committee or entity), or by an associ-
ation or similar group of candidates for State or
local office or of individuals holding State or local
office, shall be made from funds subject to the limi-
tations, prohibitions, and reporting requirements of
this Act.
(2) Applicability

(A) In general
Notwithstanding clause (i) or (ii) of section

30101(20)(A) of this title, and subject to subpara-
graph (B), paragraph (1) shall not apply to any
amount expended or disbursed by a State, district,
or local committee of a political party for an activ-
ity described in either such clause to the extent the
amounts expended or disbursed for such activity
are allocated (under regulations prescribed by the
Commission) among amounts—

(i) which consist solely of contributions subject
to the limitations, prohibitions, and reporting
requirements of this Act (other than amounts
described in subparagraph (B)(iii)); and

(ii) other amounts which are not subject to the
limitations, prohibitions, and reporting require-
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ments of this Act (other than any requirements
of this subsection).
(B) Conditions

Subparagraph (A) shall only apply if—
(i) the activity does not refer to a clearly iden-

tified candidate for Federal office;
(ii) the amounts expended or disbursed are

not for the costs of any broadcasting, cable, or
satellite communication, other than a communi-
cation which refers solely to a clearly identified
candidate for State or local office;

(iii) the amounts expended or disbursed which
are described in subparagraph (A)(ii) are paid
from amounts which are donated in accordance
with State law and which meet the requirements
of subparagraph (C), except that no person (in-
cluding any person established, financed, main-
tained, or controlled by such person) may donate
more than $10,000 to a State, district, or local
committee of a political party in a calendar year
for such expenditures or disbursements; and

(iv) the amounts expended or disbursed are
made solely from funds raised by the State, lo-
cal, or district committee which makes such ex-
penditure or disbursement, and do not include
any funds provided to such committee from-

(I) any other State, local, or district com-
mittee of any State party,

(II) the national committee of a political
party (including a national congressional cam-
paign committee of a political party),

(III) any officer or agent acting on behalf of
any committee described in subclause (I) or
(II), or

(IV) any entity directly or indirectly estab-
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lished, financed, maintained, or controlled by
any committee described in subclause (I) or
(II).

(C) Prohibiting involvement of national
parties, Federal candidates and officehold-
ers, and State parties acting jointly

Notwithstanding subsection (e) (other than
subsection (e)(3)), amounts specifically autho-
rized to be spent under subparagraph (B)(iii)
meet the requirements of this subparagraph only
if the amounts-

(i) are not solicited, received, directed,
transferred, or spent by or in the name of any
person described in subsection (a) or (e); and

(ii) are not solicited, received, or directed
through fundraising activities conducted
jointly by 2 or more State, local, or district
committees of any political party or their
agents, or by a State, local, or district commit-
tee of a political party on behalf of the State,
local, or district committee of a political party
or its agent in one or more other States.

(c) Fundraising costs
An amount spent by a person described in subsec-

tion (a) or (b) to raise funds that are used, in whole or
in part, for expenditures and disbursements for a Fed-
eral election activity shall be made from funds subject
to the limitations, prohibitions, and reporting require-
ments of this Act.



34a

BCRA § 403(a), 116 Stat. at 113-14

SEC. 403. Judicial Review
(a) SPECIAL RULES FOR ACTIONS BROUGHT

ON CONSTITUTIONAL GROUNDS. —If any action
is brought for declaratory or injunctive relief to chal-
lenge the constitutionality of any provision of this Act
or any amendment made by this Act, the following
rules shall apply:

(1) The action shall be filed in the United States
District Court for the District of Columbia and shall
be heard by a 3-judge court convened pursuant to sec-
tion 2284 of title 28, United States Code.

(2) A copy of the complaint shall be delivered
promptly to the Clerk of the House of Representatives
and the Secretary of the Senate.

(3) A final decision in the action shall be reviewable
only by appeal directly to the Supreme Court .... Such
appeal shall be taken by the filing of a notice of ap-
peal within 10 days, and the filing of a jurisdictional
statement within 30 days, of the entry of the final de-
cision.

(4) It shall be the duty of the United States District
Court for the District of Columbia and the Supreme
Court of the United States to advance on the docket
and to expedite to the greatest possible extent the dis-
position of the action and appeal.
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11 C.F.R. § 100.24
Federal election activity

(a) As used in this section, and in part 300 of this
chapter,

(1) In connection with an election in which a candi-
date for Federal office appears on the ballot means:

(i) The period of time beginning on the date of the
earliest filing deadline for access to the primary elec-
tion ballot for Federal candidates as determined by
State law, or in those States that do not conduct pri-
maries, on January 1 of each even-numbered year and
ending on the date of the general election, up to and
including the date of any general runoff.

(ii) The period beginning on the date on which the
date of a special election in which a candidate for Fed-
eral office appears on the ballot is set and ending on
the date of the special election.

(2) Voter registration activity.
(i) Voter registration activity means:
(A) Encouraging or urging potential voters to regis-

ter to vote, whether by mail (including direct mail),
e-mail, in person, by telephone (including pre-re-
corded telephone calls, phone banks and messaging
such as SMS and MMS), or by any other means;

(B) Preparing and distributing information about
registration and voting;

(C) Distributing voter registration forms or instruc-
tions to potential voters;

(D) Answering questions about how to complete or
file a voter registration form, or assisting potential
voters in completing or filing such forms;

(E) Submitting or delivering a completed voter reg-
istration form on behalf of a potential voter;

(F) Offering or arranging to transport, or actually
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transporting potential voters to a board of elections or
county clerk’s office for them to fill out voter registra-
tion forms; or

(G) Any other activity that assists potential voters
to register to vote.

(ii) Activity is not voter registration activity solely
because it includes a brief exhortation to register to
vote, so long as the exhortation is incidental to a com-
munication, activity, or event. Examples of brief ex-
hortations incidental to a communication, activity, or
event include:

(A) A mailer praises the public service record of
mayoral candidate X and/or discusses his campaign
platform. The mailer concludes by reminding recipi-
ents, “Don’t forget to register to vote for X by October
1st.”

(B) A phone call for a State party fundraiser gives
listeners information about the event, solicits dona-
tions, and concludes by reminding listeners, “Don’t
forget to register to vote.”

(3) Get-out-the-vote activity.
(i) Get-out-the-vote activity means:
(A) Encouraging or urging potential voters to vote,

whether by mail (including direct mail), e-mail, in
person, by telephone (including pre-recorded tele-
phone calls, phone banks and messaging such as SMS
and MMS), or by any other means;

(B) Informing potential voters, whether by mail
(including direct mail), e-mail, in person, by telephone
(including pre-recorded telephone calls, phone banks
and messaging such as SMS and MMS), or by any
other means, about:

(1) Times when polling places are open;
(2) The location of particular polling places; or
(3) Early voting or voting by absentee ballot;
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(C) Offering or arranging to transport, or actually
transporting, potential voters to the polls; or

(D) Any other activity that assists potential voters
to vote.

(ii) Activity is not get-out-the-vote activity solely
because it includes a brief exhortation to vote, so long
as the exhortation is incidental to a communication,
activity, or event. Examples of brief exhortations inci-
dental to a communication, activity, or event include:

(A) A mailer praises the public service record of
mayoral candidate X and/or discusses his campaign
platform. The mailer concludes by reminding recipi-
ents, “Vote for X on November 4th.”

(B) A phone call for a State party fundraiser gives
listeners information about the event, solicits dona-
tions, and concludes by reminding listeners, “Don’t
forget to vote on November 4th.”

(4) Voter identification means acquiring informa-
tion about potential voters, including, but not limited
to, obtaining voter lists and creating or enhancing
voter lists by verifying or adding information about
the voters’ likelihood of voting in an upcoming elec-
tion or their likelihood of voting for specific candi-
dates. The date a voter list is acquired shall govern
whether a State, district, or local party committee has
obtained a voter list within the meaning of this sec-
tion.

(b) As used in part 300 of this chapter, Federal elec-
tion activity means any of the activities described in
paragraphs (b)(1) through (b)(4) of this section.

(1) Voter registration activity during the period
that begins on the date that is 120 calendar days be-
fore the date that a regularly scheduled Federal elec-
tion is held and ends on the date of the election. For
purposes of voter registration activity, the term ?elec-
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tion? does not include any special election.
(2) The following activities conducted in connection

with an election in which one or more candidates for
Federal office appears on the ballot (regardless of
whether one or more candidates for State or local of-
fice also appears on the ballot):

(i) Voter identification.
(ii) Generic campaign activity, as defined in 11 CFR

100.25.
(iii) Get-out-the-vote activity.
(3) A public communication that refers to a clearly

identified candidate for Federal office, regardless of
whether a candidate for State or local election is also
mentioned or identified, and that promotes or sup-
ports, or attacks or opposes any candidate for Federal
office. This paragraph applies whether or not the com-
munication expressly advocates a vote for or against a
Federal candidate.

(4) Services provided during any month by an em-
ployee of a State, district, or local committee of a polit-
ical party who spends more than 25 percent of that
individual’s compensated time during that month on
activities in connection with a Federal election.
(c) Exceptions. Federal election activity does not in-
clude any amount expended or disbursed by a State,
district, or local committee of a political party for any
of the following activities:

(1) A public communication that refers solely to one
or more clearly identified candidates for State or local
office and that does not promote or support, or attack
or oppose a clearly identified candidate for Federal
office; provided, however, that such a public communi-
cation shall be considered a Federal election activity if
it constitutes voter registration activity, generic cam-
paign activity, get-out-the-vote activity, or voter iden-
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tification.
(2) A contribution to a candidate for State or local

office, provided the contribution is not designated to
pay for voter registration activity, voter identification,
generic campaign activity, get-out-the-vote activity, a
public communication, or employee services as set
forth in paragraphs (a)(1) through (4) of this section.

(3) The costs of a State, district, or local political
convention, meeting or conference.

(4) The costs of grassroots campaign materials, in-
cluding buttons, bumper stickers, handbills, bro-
chures, posters, and yard signs, that name or depict
only candidates for State or local office.

(5) Voter identification activity that is conducted
solely in connection with a non-Federal election held
on a date on which no Federal election is held, and
which is not used in a subsequent election in which a
Federal candidate appears on the ballot.

(6) Get-out-the-vote activity that is conducted solely
in connection with a non-Federal election held on a
date on which no Federal election is held, provided
that any communications made as part of such activ-
ity refer exclusively to:

(i) Non-Federal candidates participating in the
non-Federal election, if the non-Federal candidates
are not also Federal candidates;

(ii) Ballot referenda or initiatives scheduled for the
date of the non-Federal election; or

(iii) The date, polling hours, and locations of the
non-Federal election.

(7) De minimis costs associated with the following:
(i) On the Web site of a party committee or an asso-

ciation of State or local candidates, posting a
hyperlink to a state or local election board’s web page
containing information on voting or registering to
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vote;
(ii) On the Web site of a party committee or an as-

sociation of State or local candidates, enabling visitors
to download a voter registration form or absentee bal-
lot application;

(iii) On the Web site of a party committee or an as-
sociation of State or local candidates, posting informa-
tion about voting dates and/or polling locations and
hours of operation; or

(iv) Placing voter registration forms or absentee
ballot applications obtained from the board of elec-
tions at the office of a party committee or an associa-
tion of State or local candidates.


