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A supporter of Proposition 8, fed up with
what he believed was the gay community's
and "liberal media's" refusal to accept the
voters' verdict, fired off a letter to the editor.

0

0

"Please show respect for democracy," he
wrote, in a letter we published.
What he encountered instead was an utter lack of
respect for free speech.

INTERACTIVE DATA

Within hours, the intimidation game was on. Because
his real name and city were listed - a condition for
publication of letters to The Chronicle - opponents of
Prop. 8 used Internet search engines to find the letter writer's small business, his Web
site (which included the names of his children and dog), his phone number and his
clients. And they posted that information in the "Comments" section of SFGate.com urging, in ugly language, retribution against the author's business and its identified
clients.
Check Prop. 8 results by county

Look up Prop. 8 campaign donors

"They're intimidating people that don't have the same beliefs as they do ... so they'll be
silenced," he told me last week. "It doesn't bode well for the free-speech process. People
are going to have to be pretty damn courageous to speak up about anything. Why
would anyone want to go through this?"
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Let the record show that I absolutely disagree with the letter writer on the substance of
Prop. 8. I believe that same-sex couples should have the full rights and responsibilities
of marriage. In my view, the discrimination inherent in Prop. 8 is morally and legally
indefensible in a society where the concept of equal protection is supposed to safeguard
the rights of the minority.
But let me also say that I am disturbed by the vicious, highly personalized attacks
against the letter writer and others. Protesters have shouted insults at people headed to
worship; temples and churches have been defaced. "Blacklists" of donors who
contributed to Yes on 8 are circulating on the Internet, and even small-time donors are
being confronted. A Palo Alto dentist lost two patients as a result of his $1,000
donation. The artistic director of the California Musical Theatre resigned to spare the
organization from a fast-developing boycott. Scott Eckern, the artistic director of the
Sacramento theater group and a Mormon, had given $1,000 to Yes on 8.
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This out-of-scale attempt to isolate and intimidate decidedly small players in the Yes on
8 campaign is no way to win the issue in a court of law or the court of public opinion.
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California’s Proposition 8 drew protests last year. A Web site takes names and ZIP codes of donors supporting the
measure and overlays data on a map.
By BRAD STONE
Published: February 7, 2009

TWITTER

FOR the backers of Proposition 8, the state ballot measure to stop
single-sex couples from marrying in California, victory has been
soured by the ugly specter of intimidation.
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A Web site takes names and ZIP
codes of donors supporting the
measure and overlays data on a map.

Some donors to groups supporting
the measure have received death
threats and envelopes containing a
powdery white substance, and their
businesses have been boycotted.

SHARE

The targets of this harassment blame a controversial and
provocative Web site, eightmaps.com.

The site takes the names and ZIP codes of people who
donated to the ballot measure — information that
California collects and makes public under state campaign finance disclosure laws — and
overlays the data on a Google map.
Visitors can see markers indicating a contributor’s name, approximate location, amount
donated and, if the donor listed it, employer. That is often enough information for
interested parties to find the rest — like an e-mail or home address. The identity of the
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site’s creators, meanwhile, is unknown; they have maintained their anonymity.
Eightmaps.com is the latest, most striking example of how information collected through
disclosure laws intended to increase the transparency of the political process, magnified
by the powerful lens of the Web, may be undermining the same democratic values that
the regulations were to promote.
With tools like eightmaps — and there are bound to be more of them — strident political
partisans can challenge their opponents directly, one voter at a time. The results, some
activists fear, could discourage people from participating in the political process
altogether.
That is why the soundtrack to eightmaps.com is a loud gnashing of teeth among civil
libertarians, privacy advocates and people supporting open government. The site pits
their cherished values against each other: political transparency and untarnished
democracy versus privacy and freedom of speech.
“When I see those maps, it does leave me with a bit of a sick feeling in my stomach,” said
Kim Alexander, president of the California Voter Foundation, which has advocated for
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open democracy. “This is not really the intention of voter disclosure laws. But that’s the
Case 2:09-cv-00058-MCE -DAD Document 250-3 Filed
thing about technology. You don’t really know where it is going to take you.”
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Ms. Alexander and many Internet activists have good reason to be queasy. California’s
Political Reform Act of 1974, and laws like it across the country, sought to cast
disinfecting sunlight on the political process by requiring contributions of more than
$100 to be made public.
Eightmaps takes that data, formerly of interest mainly to social scientists, pollsters and
journalists, and publishes it in a way not foreseen when the open-government laws were
passed. As a result, donors are exposed to a wide audience and, in some cases, to
harassment or worse.
A college professor from the University of California, San Francisco, wrote a $100 check
in support of Proposition 8 in August, because he said he supported civil unions for gay
couples but did not want to change the traditional definition of marriage. He has
received many confrontational e-mail messages, some anonymous, since eightmaps
listed his donation and employer. One signed message blasted him for supporting the
measure and was copied to a dozen of his colleagues and supervisors at the university,
he said.
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“I thought what the eightmaps creators did with the information was actually sort of
neat,” the professor said, who asked that his name not be used to avoid becoming more
of a target. “But people who use that site to send out intimidating or harassing messages
cross the line.”
Joseph Clare, a San Francisco accountant who donated $500 to supporters of
Proposition 8, said he had received several e-mail messages accusing him of “donating to
hate.” Mr. Clare said the site perverts the meaning of disclosure laws that were originally
intended to expose large corporate donors who might be seeking to influence big state
projects.
“I don’t think the law was designed to identify people for direct feedback to them from
others on the other side,” Mr. Clare said. “I think it’s been misused.”
Many civil liberties advocates, including those who disagree with his views on marriage,
say he has a point. They wonder if open-government rules intended to protect political
influence of the individual voter, combined with the power of the Internet, might be
having the opposite effect on citizens.
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“These are very small donations given by individuals, and now they are subject to
harassment that ultimately makes them less able to engage in democratic decision
making,” said Chris Jay Hoofnagle, senior fellow at the Berkeley Center for Law and
Technology at the University of California.
THANKS to eightmaps.com, the Internet is abuzz with bloggers, academics and other
pundits offering potential ways to resolve the tension between these competing
principles. One idea is to raise the minimum donation that must be reported publicly
from $100, to protect the anonymity of small donors.
Another idea, proposed by a Georgetown professor, is for the state Web sites that make
donor information available to ask people who want to download and repurpose the data
to provide some form of identification, like a name and credit card number.
“The key here is developing a process that balances the sometimes competing goals of
transparency and privacy,” said the professor, Ned Moran, whose undergraduate class on
information privacy spent a day discussing the eightmaps site last month.
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“Both goals are essential for a healthy democracy,” he said, “and I think we are currently
Case 2:09-cv-00058-MCE -DAD Document 250-3 Filed
witnessing, as demonstrated by eightmaps, how the increased accessibility of personal
information is disrupting the delicate balance between them.”
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Paul Clement leaves King & Spalding: Even opponents of DOMA should want it to get a vigorous defense. - By Dahlia Lithwick - Slate Magazine
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The Best Offense Is a Good
Defense
Why even opponents of DOMA should want it to get a vigorous
defense.
By Dahlia Lithwick
Posted Tuesday, April 26, 2011, at 5:06 PM ET
The Washington legal world was knocked upside
the head Monday with the announcement that
King & Spalding—the Atlanta-based firm that
signed up to defend the Defense of Marriage Act
on behalf of House Republicans—had decided to
ditch its client. The firm's chairman, Robert Hays
Jr., issued a terse statement indicating that
accepting the contract with House Republicans
had, after all, been a mistake: "In reviewing this
assignment further," he wrote, opaquely, "I
Paul C l ement outs ide
determined that the process used for vetting this
the U.S. Supreme Co u rt
engagement was inadequate." But that news was
nothing compared with the announcement by former Solicitor General Paul Clement—around
whom King & Spalding had built its appellate practice—that he was leaving the firm in
protest.
In a letter released later Monday, Clement wrote that he was quitting "out of the firmly held
belief that a representation should not be abandoned because the client's legal position is
extremely unpopular in certain quarters." He refused to state his own views of DOMA but
noted, "When it comes to the lawyers, the surest way to be on the wrong side of history is
to abandon a client in the face of hostile criticism." (Disclosure: Clement participated in
Slate's discussion at the end of the 2009 Supreme Court term.)
Hays' blurriness notwithstanding, there seems to be little question
about why King & Spalding decided to withdraw. As Greg Sargent

Like

reports, Human Rights Campaign, the gay rights advocacy group
that had been agitating against Clement's defense of the law, is
happy to claim responsibility for pressuring the firm to abandon
its representation. The group indicated that while it did not
pressure other clients to leave the firm, it did "contact King and
Spalding clients to let them know that the group viewed the firm's
defense of DOMA as unacceptable." Fred Sainz, a spokesman for
the Human Rights Campaign, explained: "We are an advocacy
firm that is dedicated to improving the lives of gays and lesbians.
It is incumbent on us to launch a full-throated educational
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campaign so firms know that these kinds of engagements will
reflect on the way your clients and law school recruits think of your firm."
Advertisement

This conduct has enraged supporters
of DOMA and set the right-wing
blogosphere into orbit. Deservedly so.
And I say this as someone who
believes the Defense of Marriage Act
to be a cruel and indefensible law,
defining—as it does—marriage solely
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as a union between a man and a
woman, and stomping over states'
rights in order to get there. But that is
beside the point. Zealous advocacy to
defeat the law in court is
commendable. Threatening lawyers
out of defending it is both shortsighted
and wrong.
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Evil of Anonymous Sources,
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Slate.com on Facebook

When Liz Cheney launched her contemptible attack on the Justice Department lawyers who

Like

had defended Guantanamo Bay detainees last year, liberals and conservatives alike rightly
called her out for fundamentally misunderstanding that the legal system requires zealous
advocacy on both sides of unpopular cases. (Here is where I insert the obligatory reminder
that John Adams defended British soldiers accused of mortally wounding Americans during
the Boston Massacre in 1770. Although his defense of the traitors was wildly unpopular and
his firm suffered mightily for it, Adams later described it as "one of the most gallant,
generous, manly, and disinterested actions of my whole life, and one of the best pieces of
service I ever rendered my country.")
What's the difference between Liz Cheney's attack on the Gitmo lawyers and the gay rights
groups' pressure on King & Spalding? One argument, advanced at the Baltimore Sun, is that
this is the difference between criminal and civil proceedings; the Constitution guarantees a
right to counsel in criminal trials. But no firm has to take a civil case. As a descriptive
matter that's true. DOMA has no "right" to be defended. But as a normative matter it
sidesteps the real question: What is the end game here? When groups pressure a firm into
dropping representation for an unpopular client, is the ultimate goal to have only bad
lawyers defend an unpopular law, or no lawyers at all? And what kind of legal victory would
either of those ends represent?
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Why even opponents of DOMA should want it to get a vigorous
defense.
By Dahlia Lithwick
Posted Tuesday, April 26, 2011, at 5:06 PM ET
(CONT INUED FROM PAGE 1)
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Neither of those two goals serves the ends of the justice system.
Recall that one of the reasons the Proposition 8 trial in California
was so maddening to watch last year was that the legal defense
advanced of the gay marriage ban was half-hearted and circular.
As Linda Hirshman has pointed out, the legal defense of DOMA will
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be both difficult and dispiriting. What possible ends are served by
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having that done badly or not at all? Instead of attempting to
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hobble the litigation process, proponents of the DOMA litigation
should celebrate an opportunity to finally air the question of equal
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rights for gay marriage publicly and effectively.
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You can call it "educating" a law firm when you threaten it with
charges of bigotry, but don't claim that as a victory against bigotry. It's not. Zealous
advocacy means teaching America that intolerance is wrong, rather than evincing intolerance
for everyone on the other side. If Seth Waxman, who will be opposing DOMA in the courts,
can find nothing to complain of in Clement's representation, there should be no complaints.
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DOMA should die in a court of law because it is small-minded and illegal, not for lack of a
defender.

RECOMMENDED FOR YOU

Ben Wittes makes this point when he writes: "When interest groups pressure law firms to
drop such representations, they are still demanding adjudications stripped of a full record—or
objecting to the right of their opponents to have adjudications at all. And if major law firms
will buckle under such political pressures before defending a (rightly, in my view) disfavored
federal statute, can anyone really imagine that they will not also abandon other disfavored
clients?"
Advertisement
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struck when the Obama administration

[what's this]

decided not to defend DOMA itself. A
lot of taxpayers dislike the idea of
footing the legal bill for the defense of
death row inmates or the installation of
crosses on public lands. That's what the
system of justice sometimes demands.
In the end, politicizing and demonizing
the attorneys who represent unpopular
clients or causes is really no different
than politicizing and demonizing the
judges who vote to uphold the rights of unpopular clients. And, yes, I am looking at you,
bullies who ran off former members of the Iowa Supreme Court for their votes to uphold gay
marriage. Both actions misapprehend the difference between political power and justice. And
both ignore the fact that—given a chance to do so without pressure, politics, or threats—the
courts will more often than not get it right on their own.
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accepting then rejecting the ugly contract offered by the
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House leadership to defend DOMA in court, we should
not lose sight of the real issues: First, DOMA is
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discriminatory, unconstitutional and indefensible.
Second, House leaders are not only willing to spend
taxpayers' money defending DOMA -- they are also
trying to silence debate.
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Act (DOMA) in court. Was it because they didn't want to
be associated with defending a law that is so damaging

to the LGBT community? Did they recognize that doing so would damage their ability to recruit talented
lawyers as well as attract LGBT -- friendly clients? Or was their change-of-heart driven by a slightly
belated sense of justice? Whatever the reason, we are happy to welcome the firm back to the right side of
history.
Truth is, taking this job means that a lawyer is prepared to disseminate falsehoods, make bogus claims
dependent only on junk science, and demonize an entire class of people and their children. It's not
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possible both to defend DOMA and to maintain at the same time that all LGBT people and their families
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are equal citizens deserving of a fair shake in this country. So it's not just a matter of King & Spalding
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showing respect for our community and for gay lawyers and staff at their firm. By refusing to take this

case, they're showing respect for themselves as people, lawyers, and professionals committed to making
credible claims in court.
Still, someone is going to do this job: After King & Spalding withdrew from the contract and
refused to defend DOMA, attorney and former Solicitor General Paul Clement left the firm and swiftly
joined Bancroft PLLC, taking the contract and the case with him.
One of the most shocking things about this whole story is that the contract which spelled out the
agreement between the U.S. House leadership and the lawyers they retained included a provision denying
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all employees at the firm the right to express their views on DOMA or any pending legislation related to
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Facebook. Total silence is required. This is not just about contempt for gay people, but contempt for
democracy and the fundamental right to petition the government for redress of grievance. This is about
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silencing opposition.
This is America in 2011. We need the courts and impact litigation more than ever. When the President
and Attorney General announced they would no longer defend DOMA in court, they also said they would
continue to enforce it until ordered not to do so by the courts or until it is repealed by Congress. Which
do you think is going to happen first? I think the House leadership has made it very clear. The courts are
the check on this abuse of power. And Lambda Legal will keep fighting in the courts until this is just a
sorry memory.
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NEW YORK | Mon Apr 25, 2011 2:00pm EDT

(Reuters Legal) - The law firm King & Spalding
broke with one of its partners, Paul Clement, on
Monday over Clement's work defending an anti-gaymarriage law.
Clement said he was resigning from his firm, King & Spalding, shortly after
it said it had moved to withdraw as counsel in the matter.
Clement said he was not resigning because of any strongly held views
over the statute, which prohibits the federal government from recognizing
same-sex marriages.
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the firm had made a mistake in accepting the case, but did not give further
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Clement was not immediately available for comment. In his resignation
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letter, which was published on the legal blog "Above the Law," Clement
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said he would continue to represent his client as an attorney at Bancroft.
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