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Petition for Review to The Supreme Court of Texas
Statement of the Case
As the court of appeals notes, this is a facial challenge to the
constitutionality of Texas Election Code provisions. SECOND OP. at 12&n1,3

____S.W.3d____,

No.03-12-00255-CV,

2014-WL-7014378

(Tex.App.-Austin Dec. 8, 2014).
Counter-Defendants/Appellees/Respondents

are

the

Texas

Democratic Party; Gilberto Hinojosa, in his capacity as Texas
Democratic Party (“TDP”) chairman; and Ann Bennett, in her capacity
as Democratic nominee for Dallas County clerk.

They bring suit

against Counter-Plaintiffs/Appellants/Petitioners King Street Patriots,
Inc. (“KSP”), Catherine Engelbrecht, Bryan Engelbrecht, and Diane
Josephs alleging Texas Election Code violations, id. at 2-3, and seeking
damages and injunctive relief. Petitioners’ counterclaim challenges the
facial constitutionality of Texas Election Code provisions. The parties
entered into a Rule 11 agreement, under which Petitioners’ facialconstitutional challenges were severed into a new action, so that the
Available at http://www.search.txcourts.gov/Case.aspx?cn=03-1200255-CV&coa=coa03.

3
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district court could address them before proceeding further. See D.CT.
FINAL SUMM. J. ORDER at 2.
The District Court of Travis County, 261st Judicial District (Deitz,
P.J.), rejected Petitioners’ facial challenge on March 27, 2012. Id. at 114. The Court of Appeals for the Third Judicial District (Goodwin, J.,
joined by Jones, C.J., and Rose, J.) affirmed on October 8, 2014. FIRST
OP. at 6-30.

On Petitioners’ rehearing and en-banc-reconsideration

motion, SECOND OP. at 1, the court, via the same panel, revised its
opinion and again affirmed on December 8, 2014. Id. at 6-30. The court
denied Petitioners’ subsequent en-banc-reconsideration – not panelreconsideration – motion on March 13, 2015.

Id. at 1.

No further

rehearing petitions are pending.
Statement of Jurisdiction
This petition is timely, because 45 or fewer days have passed since
the denial of Petitioners’ most recent en-banc-reconsideration motion.
See TEX.R.APP.P. 53.7(a)(2).
This Court has jurisdiction, because “one of the courts of appeal[]
holds differently from a prior decision of another court of appeals ... on a
question of law material to a decision of the case;” this is “a case
15

involving the construction or validity of a statute necessary to a
determination of the case;” and “an error of law has been committed by
the court of appeals, and that error is of such importance to the
jurisprudence of the state that ... it requires correction[.]” TEX. GOV’T
CODE 22.001(2), (3), (6).
Issues Presented
1. What is the correct test for a facial-constitutionality challenge
to a law restricting or regulating speech?
2. Do courts presume a law restricting or regulating speech is
constitutional?
3.

Are the political-committee and political-committee-like

definitions constitutional?

TEX. ELEC. CODE 251.001(12) (political

committee), (13) (specific-purpose committee), (14) (general-purpose
committee).
4. Are the campaign-contribution and political-contribution
definitions constitutional? Id. 251.001(3), 251.001(5).
5. Is the corporate-contribution ban constitutional? Id. 253.091,
253.094.
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6.

Are provisions creating a private right of action for

enforcement of the Texas Election Code constitutional?

Id. 253.131,

253.132, 273.081.
Statement of Facts
The court of appeals correctly states the nature of the case,
SECOND OP. at 2-6, yet there are additional facts. As the district court
noted, KSP

was formed as a non-profit Texas corporation on December
30, 2009, with the stated purpose “To provide education and
awareness with [sic] the general public on important civic
and patriotic duties.”

KSP reviewed public information

regarding voter registration in Harris County, reported
findings to the Harris County Voter Registrar, and trained
several hundred poll watchers who served during the 2010
general election. This poll training was done in conjunction
with the organization True the Vote3. KSP conducts weekly
meetings at which speakers address topics of interest to
citizens in the Houston area such as immigration, education,
17

fiscal policy, national defense, as well as “protecting the
integrity of elections.”

KSP collects donations at its

meetings by “passing the hat.” Further, according to their
counterclaim, politician speakers are “strictly informed” that
the group is nonpartisan and politicians may not campaign.
Finally, KSP states it has made no contributions to any
candidate or politician.

D.CT. FINAL SUMM. J. ORDER at 1-2 (alteration in original). In addition,
KSP is not “under the control of a candidate” and does not have “the
major purpose” of “nominat[ing] or elect[ing] a candidate” under
Buckley v. Valeo, 424 U.S. 1, 79 (1976). D.CT. MOTION FOR SUMM. J. BY
KSP ET AL. at 54 (Aug. 31, 2011).
Summary of the Argument
There are two distinct facial-constitutionality tests: A stringent
test for the typical facial attack, and a relaxed test for laws
restricting/regulating speech.4 The court of appeals splits with Texas

To “restrict[]” speech is to ban or otherwise limit it. To “regulat[e]”
speech is to require “disclosure” of it. Yamada v. Kuramoto, 744
18
4

courts by applying the stringent test to laws restricting/regulating
speech.
The court of appeals also presumes the challenged laws are
constitutional, thereby splitting with Texas courts recognizing this
presumption does not apply to laws restricting/regulating speech.
Absent these errors, the court of appeals should have held the
challenged laws are facially unconstitutional based on overbreadth,
vagueness, or both.
These laws include (a) Texas’s political-committee, specificpurpose-committee, and general-purpose-committee definitions, (b)
Texas’s campaign-contribution and political-contribution definitions, (c)
Texas’s ban on corporate contributions, and (d) provisions creating a
private right of action for enforcement of the Texas Election Code.

F.Supp.2d 1075, 1082&n.9 (D.Haw. 2010) (emphasis omitted).
challenged laws restrict or regulate speech.
19

The

Argument
I.

The court of appeals applies the wrong test for a facial
challenge.
There are two distinct tests for the facial constitutionality of a

law. Test (1), which courts articulate in two ways, (a) and (b), is for
the “typical facial attack,” while Test (2) is a law restricting/regulating
speech:

[I]n a typical facial attack, [challengers] would have to
establish “that [(1)(a)] no set of circumstances exists under
which [the law] would be valid,” United States v. Salerno,
481 U.S. 739, 745 (1987), or that the [law (1)(b)] lacks any
“plainly legitimate sweep,” Washington v. Glucksberg, 521
U.S. 702, 740n.7 (1997) (Stevens, J., concurring).

United States v. Stevens, 559 U.S. 460, 472 (2010).
However, “neither Salerno nor Glucksberg is a speech case.” Id.
In facial-vagueness and facial-overbreadth challenges to speech law, the
test is relaxed:

A court asks only whether the law (2) “reaches a
20

substantial amount of constitutionally protected conduct.”

City of

Houston v. Hill, 482 U.S. 451, 458 (1987) (citations omitted); see also
Kolender v. Lawson, 461 U.S. 352, 358n.8 (1983) (quoting Village of
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494
(1982)). In other words, the test for facial constitutionality of a law
restricting/regulating speech asks only whether “a substantial number
of [the law’s] applications are unconstitutional, judged in relation to the
[law’s] plainly legitimate sweep.”

Stevens, 559 U.S. at 473 (quoting

Washington State Grange v. Washington State Republican Party, 552
U.S. 442, 449n.6 (2008)).
This is Fifth Circuit law. Voting for Am. v. Steen, 732 F.3d 382,
387 (5th Cir.2013) (quoting Stevens, 559 U.S. at [473]). Nevertheless,
later Fifth Circuit panels – one of which the Texas court of appeals
cites, SECOND OP. at 2n.1, 9, 14, 26 – state that the test for facial
constitutionality of speech law is only in part whether (2) “a substantial
number of [the law’s] applications are unconstitutional, judged in
relation to the [law’s] plainly legitimate sweep.” Catholic Leadership
Coal. of Tex. v. Reisman, 764 F.3d 409, 426 (5th Cir.2014) (second

21

alteration added) (quoting Stevens, 559 U.S. at 473), quoted in Justice v.
Hosemann, 771 F.3d 285, 296n.10 (5th Cir.2014) (reh’g pet. pending).
By

also

holding

a

Salerno/Glucksberg-like

(1)(a)

unconstitutional-in-all-its-applications or (1)(b) any-plainly-legitimatesweep test can apply in facial challenges to speech law, Catholic
Leadership5 and Justice6 conflict7 with Voting for America, which holds

5

764 F.3d at 426.

6

771 F.3d at 296.

7

Catholic Leadership erroneously holds:
Plaintiffs have two ways to prevail in their facial challenges
to [law] because this is a First Amendment case. First,
Plaintiffs can “establish that [(1)(a)] no set of circumstances
exists under which [the law] would be valid or that the [law
(1)(b)] lacks any plainly legitimate sweep.” United States v.
Stevens, 559 U.S. 460, 472 (2010) (internal quotation marks
and citation omitted). Second, Plaintiffs may also invalidate
[law] as overbroad if they demonstrate that [(2)] “a
substantial number of [the law’s] applications are
unconstitutional, judged in relation to the [law’s] plainly
legitimate sweep.” Id. at 473 (internal citations omitted).

764 F.3d at 426 (emphasis added; some alterations added), quoted in
Justice, 771 F.3d at 296&n.10.
This is unnecessarily complicated: Because Tests (1)(a) and (1)(b)
present a higher hurdle for challengers, those prevailing on Test (1)(a)
22

that – under Stevens, 559 U.S. at 473 – the “standard for facial
challenges” to speech law “is different” from Salerno (and, by extension,
Glucksberg). 732 F.3d at 387.
Being the earlier panel opinion, Voting for America – not Catholic
Leadership or Justice – controls.8
Nevertheless, the court of appeals first applied a Salerno-like
unconstitutional-in-all-its-applications test. See FIRST OP. at 1, 9, 11,
14, 26-27, 28. When Petitioners initially sought rehearing or en-banc
reconsideration, the court of appeals incorrectly changed the standard.
or (1)(b) necessarily prevail on Test (2). See id. Being alternatives to
Test (2), Tests (1)(a) and (1)(b) are unnecessary.
More fundamentally, Stevens does not describe “two ways” to “prevail”
in “facial challenges” to speech law. Id. Instead, Stevens first describes
the “typical facial attack” and then describes the test for facial
challenges to speech law.
Only the latter analysis, not the former,
applies to speech law. 559 U.S. at 472-73.
See Shami v. CIR, 741 F.3d 560, 569 (5th Cir.2014) (quoting H&D Tire
& Automotive-Hardware, Inc. v. Pitney Bowes Inc., 227 F.3d 326, 330
(5th Cir.2000)).

8

Texas courts wanting to follow the Fifth Circuit here need not hold that
Catholic Leadership or Justice errs. They need only acknowledge that
one Fifth Circuit panel cannot overrule another. United States v.
Torres, 767 F.3d 426, 430 (5th Cir.2014) (citing Jacobs v. National Drug
Intelligence Ctr., 548 F.3d 375, 378 (5th Cir.2008)).
23

The revised opinion compounds the Catholic Leadership confusion
by believing that law which “is constitutional in some of its
applications” can somehow “lack[] any plainly legitimate sweep.”
SECOND OP. at 9 (quoting 764 F.3d at 426).

That cannot be right,

because “constitutional … applications” are a “plainly legitimate
sweep.” Id.
The revised opinion further quotes Catholic Leadership:

●The court of appeals says the alternative tests for facial
constitutionality of speech law are whether (1)(b) the law
“lacks any plainly legitimate sweep” or (2) “a substantial
number of [the law’s] applications are unconstitutional,
judged in relation to the [law’s] plainly legitimate sweep.”
Id. (second alteration added).

●But later, in applying its tests, the court of appeals
overlooks Test (2) and asks whether law (1)(a) “is
unconstitutional in all circumstances” or (1)(b) “lacks any

24

plainly legitimate sweep[,]” id. at 14 (mistakenly believing
the latter is the test “in the First Amendment context”),9 and

●Still later, in applying its tests, the court of appeals
overlooks Test (2) and holds that it “cannot conclude
[challenged provisions] violate the First Amendment, that
they are unconstitutionally vague, or that they [(1)(b)] lack
any plainly legitimate sweep.” Id. at 26.

Thus, except as to the contribution definitions, SECOND OP. at
24n.7, the court of appeals did not apply Test (2) – the only correct
option.10
The court of appeals thereby splits with Voting for America, 732
F.3d at 387, and Texas appellate courts applying only Test (2) in civil
and criminal appeals regarding speech law. See, e.g., State v. Johnson,
It is confusing to observe that Petitioners offer no “evidence” of
“threats, harassment, or reprisals” in “a facial challenge” when such
“evidence” is for “as-applied challenges[.]” SECOND OP. at 14 (citations
omitted).
9

10

Supra 20-23.
25

425 S.W.3d 542, 546, 550-51 (Tex.App.-Tyler 2014), review granted (Tex.
April 9, 2014); Ex parte Lo, 424 S.W.3d 10, 18 (Tex.Crim.App.2013).
The court of appeals further splits with Texas courts recognizing
that Test (2) is the test not only for facial overbreadth, but also for
facial vagueness, of speech law. See, e.g., State v. Taylor, 322 S.W.3d
722, 725 (Tex.App.-Texarkana 2010) (quoting Lawrence v. State, 240
S.W.3d 912, 915 (Tex.Crim.App.2007) (citing, in turn, State v.
Holcombe, 187 S.W.3d 496, 499 (Tex.Crim.App.2006) (citing, in turn,
Hoffman Estates, 455 U.S. at 495))), review denied, (Tex. March 2,
2011); State v. River Forest Dev. Co., 315 S.W.3d 128, 131 (Tex.App.Houston 2010) (citing Holcombe, 187 S.W.3d at 499).11
Indeed, the court of appeals cites – and also splits with – decisions
of a Texas appellate court and this Court applying only Test (2) to

Holder v. Humanitarian Law Project establishes that – unlike with
facial-overbreadth challenges to speech law – to bring a facial-vagueness
challenge, one must prevail on the corresponding as-applied-vagueness
challenge. See 561 U.S. 1, 18-20 (2010); Martinez v. State, 323 S.W.3d
493, 508n.84 (Tex.Crim.App.2010); United States v. McRae, 702 F.3d
806, 837 (5th Cir.2012), cert. denied, 569 U.S.____, 133 S.Ct. 2037
(2013).
Humanitarian Law does not change the test for facial
vagueness. See National Org. for Marriage, Inc. v. McKee, 649 F.3d 34,
51n.23 (1st Cir.2011), cert. denied, 565 U.S.____, 132 S.Ct. 1635 (2012).
11
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speech law.

See SECOND OP. at 24n.7 (quoting Ex Parte Ellis, 309

S.W.3d

90-91

71,

(Tex.Crim.App.2010)

(citing/quoting,

in

turn,

Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973))); Commission for
Lawyer Discipline v. Benton, 980 S.W.2d 425, 436 (Tex. 1998) (quoting
Houston, 482 U.S. at 458)).
Unless this Court corrects this error, facial challenges to
unconstitutional speech laws – not just in this appeal, but in other
appeals as well – will fail when they should succeed.
II.

The court of appeals wrongly presumes the challenged law
is constitutional.
The court of appeals “presum[es]” the challenged law is

constitutional. Id. at 7 (quoting Brooks v. Northglen Ass’n, 141 S.W.3d
158, 170 (Tex. 2004)).
However, Brooks is not a speech-law challenge. See 141 S.W.3d at
160-61. By presuming the challenged law is constitutional, the court of
appeals splits with Texas courts recognizing that in speech-law
challenges, courts do not presume a law is constitutional. Johnson, 425
S.W.3d at 546 (citations omitted); Ex parte Thompson, 442 S.W.3d 325,
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348 (Tex.Crim.App.2014) (addressing content-based speech law12
(citation omitted)); Lo, 424 S.W.3d at 15 (same) (collecting authorities).
Deference to a legislature “cannot limit judicial inquiry” regarding
First Amendment rights.

Otherwise, they “would be subject to

legislative definition”; “the First Amendment as a check on legislative
power would be nullified.” FCC v. League of Women Voters of Cal., 468
U.S. 364, 387n.18 (1984) (citing Landmark Communications, Inc. v.
Virginia, 435 U.S. 829, 843-44 (1978)).

Citizens United v. FEC, for

example, does not presume speech law is constitutional, and it does not
defer to a legislature.

See 558 U.S. 310, 336-66 (2010).

“When [a

legislature] finds that a problem exists, [courts] must give that finding
due deference; but [a legislature] may not choose an unconstitutional
remedy.” Id. at 361.
III. The Merits
Applying the correct facial-constitutionality test and declining to
presume law is constitutional, Petitioners prevail.

Campaign-finance law is content based. Arizona Right to Life PAC v.
Bayless, 320 F.3d 1002, 1009 (9th Cir.2003).
12
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A.

Texas’s
political-committee,
specific-purpose
committee,
and
general-purpose-committee
definitions are unconstitutional.

When an organization itself must be a political committee or a
political-committee-like organization to speak, the organization itself
speaks and bears political-committee(-like) burdens. Wisconsin Right to
Life, Inc. v. Barland, 751 F.3d 804, 812-16, 822, 825-26 (7th Cir.2014)
(“Barland-II”).
Respondents contend that “based upon its political activities,”
KSP itself must be a “political committee.” SECOND OP. at 2.13
●The proper overbreadth challenge to a law requiring an
organization to be a political committee or a political-committee-like

By contrast, when an organization forms/has a political committee,
the political committee is “separate” from the organization. Citizens
United, 558 U.S. at 337. An organization does not “speak” through a
political committee it forms/has; such a political committee, not its
parent organization, “speak[s]” and bears political-committee burdens.
Id.

13

Cook v. Tom Brown Ministries conflates being and forming/having a
political committee. See 385 S.W.3d 592, 601, 604 (Texas-App.-El Paso
2012) (holding that law banning an organization’s speech and letting
the organization “create its own political committee,” which then
speaks, does not ban the organization’s speech), review denied, (Tex.
Dec. 14, 2012).
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organization is to the political-committee(-like) definition, see, e.g.,
Buckley, 424 U.S. at 79 (addressing how “‘political committee’ is
defined”), because the definition “trigger[s]” political-committee(-like)
burdens.

Barland-II, 751 F.3d at 812, 815, 818, 822, 826, 827,

832&n.20, 834, 837, 840; Colorado Right to Life Comm., Inc. v. Coffman,
498 F.3d 1137, 1144, 1153-54 (10th Cir.2007) (“CRLC”).
First,

registration,

recordkeeping,

and

extensive,

ongoing

reporting are “onerous” political-committee(-like) burdens.

Citizens

United, 558 U.S. at 338-39, quoted in Barland-II, 751 F.3d at 823, and
Minnesota Citizens Concerned for Life, Inc. v. Swanson, 692 F.3d 864,
872 (8th Cir.2012) (“MCCL-III”) (en-banc); see, e.g., TEX. ELEC. CODE
252.001 et-seq., 253.001 et-seq., 254.001 et.-seq.
Second, Buckley allows government to trigger political-committee(like) burdens only for “organizations” that are (a) “under the control of”
candidates in their capacities as candidates, or (b) have “the major
purpose” of “nominat[ing] or elect[ing]” candidates.

424 U.S. at 79,

followed in FEC v. Massachusetts Citizens for Life, Inc., 479 U.S. 238,
252n.6, 262 (1986) (“MCFL”), and McConnell v. FEC, 540 U.S. 93,
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170n.64 (2003) (overruled on other grounds, Citizens United, 558 U.S. at
336-66).
This goes to the tailoring part of constitutional scrutiny, not the
government-interest part. See Barland-II, 751 F.3d at 841-42; Buckley
v. Valeo, 519 F.3d 821, 869 (D.C. Cir.1975) (en-banc), aff’d/rev’d on
other grounds, 424 U.S. 1 (1976).
Buckley’s “major[-]purpose” test applies not only to federal law but
also to state law. E.g., North Carolina Right to Life, Inc. v. Leake, 525
F.3d 274, 287-90 (4th Cir.2008) (“NCRL-III”).14

Because Texas’s

Citizens United pages 366-71 (558 U.S. at 366-71) uphold nonpolitical-committee reporting – i.e., one-time/event-driven, relatively
simple reporting – so these pages do not apply here. Barland-II, 751
F.3d at 824, 836-37, 839, 841; MCCL-III, 692 F.3d at 875n.9; cf. New
Mexico Youth Organized v. Herrera, 611 F.3d 669, 676-79 (10th
Cir.2010) (“NMYO”) (disregarding pages 366-71).
14

Courts not applying the Buckley major-purpose test to state law
mistakenly believe Citizens United pages 366-71’s “disclosure”
discussion allows political-committee(-like) burdens. E.g., Vermont
Right to Life Comm., Inc. v. Sorrell, 758 F.3d 118, 125n.5, 135-36 (2d
Cir.2014) (“VRLC-II”), cert. denied, 574 U.S.____, 135 S.Ct. 949 (2015).
Moreover, even if the major-purpose test were a narrowing gloss for
federal law, e.g., id. at 136, the test would still apply as a constitutional
principle, not as a narrowing gloss, to state law. See Barland-II, 751
F.3d at 811, 842; Iowa Right to Life Comm., Inc. v. Tooker, 717 F.3d
576, 583-84 (8th Cir.2013) (“IRLC-II”), cert. denied, 572 U.S.____, 134
31

political-committee(-like) definitions, TEX. ELEC. CODE 251.001(12), (13),
(14), trigger political-committee(-like) burdens for organizations without
Buckley’s

“major

purpose[,]”

the

Texas

definitions

are

facially

unconstitutional. NCRL-III, 525 F.3d at 287-90.
The court of appeals rejects Petitioners’ overbreadth challenge to
these definitions, SECOND OP. at 27-28, despite the fact that the
definitions lack “the major[-]purpose” test.

Buckley, 424 U.S. at 79;

NCRL-III, 525 F.3d at 287-90.
Rather, Texas reaches organizations with “a principal purpose” of
accepting contributions or making expenditures. SECOND OP. at 27. Yet
“a principal purpose” – or even “the principal purpose” – is different
from “the major purpose” under Buckley, see NCRL-III, 525 F.3d at 28790, because “principal” means “first, highest, or foremost in importance,
rank, worth, or degree; chief[,]” SECOND OP. at 27 (brackets omitted),

S.Ct. 1787 (2014); MCCL-III, 692 F.3d at 872 (collecting authorities);
CRLC, 498 F.3d at 1153-55.
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while “major” in “the major-purpose test” means “majority.”15 What is
“principal” is not necessarily the majority. See id.16
●As to vagueness: The court of appeals’ definition of “principal” in
effect turns “a principal” in the statute, id., into “the principal” and
means that organizations without “the principal” purpose of accepting
contributions or making expenditures need not comply with politicalcommittee(-like) burdens under Texas law. See id.
While this removes facial vagueness from “a principal” in the law,
see id., it does not resolve the facial overbreadth of the law. See NCRLIII, 525 F.3d at 287-90.17
See IRLC-II, 717 F.3d at 584 (quoting CRLC, 498 F.3d at 1152
(citing/quoting, in turn, MCFL, 479 U.S. at 252n.6, 262), followed in
NMYO, 611 F.3d at 678).
15

Justice, 771 F.3d at 295, is distinguishable, because the plaintifforganization – which, based on measure speech, has the Buckley major
purpose – does not raise the major-purpose test.
16

Other recent Fifth Circuit appeals are distinguishable, because
organizations accept being political committees, see Joint Heirs
Fellowship Church v. Akin, No.14-20630 (5th Cir.) (not challenging law
triggering political-committee(-like) burdens), and then challenge
particular political-committee burdens one-by-one, see Catholic
Leadership, 764 F.3d at 418-19, as others have. E.g., Let’s Help Florida
v. McCrary, 621 F.2d 195, 197-98 (5th Cir.1980), aff’d without op., 454
U.S. 1130 (1982).
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Nor does it remove other vagueness.

The general-purpose-

committee definition is vague because it refers to “supporting or
opposing” candidates or measures. TEX. ELEC. CODE 251.001(14); see
FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449, 493 (2007) (“WRTLII”) (Scalia, J., concurring) (calling the appeal-to-vote test vague and
saying it “seem[s] tighter” than, inter alia, promote-support-attackoppose in federal law); Center for Individual Freedom v. Carmouche,
449 F.3d 655, 663-66 (5th Cir.2006) (upholding “for the purpose of
supporting, opposing, or otherwise influencing the nomination or
election of a person to public office” after holding it reaches only Buckley
express advocacy), cert. denied, 549 U.S. 1112 (2007); NCRL-III, 525
F.3d at 289, 301 (approving “support or oppose” when – after id. at 28186 – its reaches only Buckley express advocacy); but see McConnell, 540

The court of appeals holds the 30- and 60-day blackout periods are
not at issue here. SECOND OP. at 28-29.
17

Addressing Petitioners’ Eighth Amendment challenge, the court of
appeals holds Respondents are not entitled to seek criminal penalties.
Id. at 30.
Petitioners seek no review of these points here.
34

U.S. at 170n.64 (rejecting a pre-Carmouche facial-challenge to promotesupport-attack-oppose in federal law).
B.

Texas’s
campaign-contribution
and
politicalcontribution definitions are unconstitutional.

Respondents allege Petitioners have made illegal contributions.
SECOND OP. at 2.
“Campaign contribution” is defined as “a contribution to a
candidate or political committee that is offered or given with the intent
that it be used in connection with a campaign for elective office or on a
measure.” TEX. ELEC. CODE 251.001(3) (emphasis added).
Notwithstanding

SECOND

OP.

at

24,

this

is

facially

unconstitutional.
This definition is circular: The campaign-contribution definition
depends

on

the

political-committee

definition,

TEX.

ELEC.

CODE 251.001(3), which depends on the political-contribution definition,
id. 251.001(12), which depends on the campaign-contribution definition.
Id. 251.001(5).
Furthermore, the definition is intent based, contrary to WRTL-II,
551 U.S. at 466-69. An intent-based test affords “no security for free
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discussion” and “blankets with uncertainty whatever may be said.” Id.
at 467-68. “It compels the speaker to hedge and trim,” and places the
speaker “wholly at the mercy of the varied understanding of his hearers
and consequently of whatever inference may be drawn as to his intent
and meaning.” Buckley, 424 U.S. at 43.
Section 251.001(5) then defines a “political contribution” as “a
campaign contribution or an officeholder contribution.”

Since the

campaign-contribution definition is vague, see id., the politicalcontribution definition is also vague.18
C.

Texas’s
corporate-contribution
unconstitutional.

ban

is

During this action, Texas law has changed. Texas now bans not
only corporate but also union contributions. TEX. ELEC. CODE 253.091,
253.094. This resolves the ban’s Equal Protection problem. See SECOND
OP. at 20.
Petitioners’

First

Amendment

corporate-contribution-ban

challenge remains. The court of appeals rejects this challenge, id., by

Petitioners seek no review of other points regarding the contribution
and expenditure definitions here. See SECOND OP. at 21-24.

18
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relying on Ellis, which relies on FEC v. Beaumont, 539 U.S. 146 (2003).
SECOND OP. at 20.
Although Beaumont upholds a corporate-contribution ban, 539
U.S. at 152-63, while Citizens United rejects an independent-spending
ban, 558 U.S. at 336-66, post-Beaumont U.S. Supreme Court opinions
undercut Beaumont.19
First, the anti-distortion rationale and interest on which
Beaumont relies, see 539 U.S. at 154, 158, 160, is invalid after Citizens
United, 558 U.S. at 349-56.
Second,

Beaumont

looks

beyond

preventing

quid-pro-quo

corruption (or its appearance) to preventing “undue influence” (or its
“appearance”), 539 U.S. at 156 (citation omitted), but after Citizens
United, the only cognizable interest in banning or otherwise limiting
speech, including contributions, is preventing quid-pro-quo corruption
(or its appearance). McCutcheon v. FEC, 572 U.S.____, 134 S.Ct. 1434,
1441 (2014) (quoting Citizens United, 558 U.S. at 359).
The U.S. Supreme Court has declined to consider this point absent a
split among appellate courts, which have followed Beaumont absent the
U.S. Supreme Court’s considering this point. E.g., SECOND OP. at 20;
IRLC-II, 717 F.3d at 601.
19
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Third, Beaumont looks to the dissenting-shareholder-protection
rationale, 539 U.S. at 154, which is invalid after Citizens United, 558
U.S. at 361-62.
Fourth, Beaumont’s assertion that First Amendment burdens of a
corporate-contribution ban are diminished because “individual members
of corporations” are “free to make their own contributions,” 539 U.S. at
161n.8, conflicts with WRTL-II’s holding that alternatives do not fix
First Amendment problems. See 551 U.S. at 477n.9. And banning joint
activity because individual activity is available vitiates the right of
“like-minded persons to pool their resources in furtherance of common
political goals[,]” Buckley, 424 U.S. at 22, both in an incorporated
association and with a chosen candidate or political committee.
Fifth, Beaumont suggests “[t]he PAC option allows corporate
political participation[.]” 539 U.S. at 163. But under Citizens United, a
political committee that an organization forms/has is “separate” from
the organization and “does not allow” the organization “to speak.” 558
U.S. at 337.20

20

Supra 29n.13.
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Sixth, as for preventing circumvention of valid contribution bans
and other limits, Beaumont, 539 U.S. at 155 (citation omitted), “valid” is
the key word, id., because preventing “circumvention” cannot justify
otherwise unconstitutional law.

McCutcheon, 134 S.Ct. at 1452-60;

Republican Party of N.M. v. King, 741 F.3d 1089, 1102 (10th Cir.2013)
(“RPNM”) (“there can be no freestanding anti-circumvention interest”).
Seventh, Beaumont expressly defers to a legislature. 539 U.S. at
157, 159, 162n.9.

But under Citizens United, the First Amendment

overrides deference: “When [a legislature] finds that a problem exists,
we must give that finding due deference; but [a legislature] may not
choose an unconstitutional remedy.” 558 U.S. at 361.
D.

The private-right-of-action provisions for enforcing
the Texas Election Code are unconstitutional.

The court of appeals rejects Petitioners’ facial-overbreadth and
facial-vagueness challenges to Texas’s private-right-of-action provisions.
SECOND OP. at 14-17; TEX. ELEC. CODE 253.131, 253.132, 273.081.
Discovery can chill speech. See Buckley, 424 U.S. at 68. Texas’s
private-right-of-action

provisions

lack

standards

regarding

what

showing is necessary to initiate discovery and what is discoverable. But
39

the First Amendment requires both.

See Fort Wayne Books, Inc. v.

Indiana, 489 U.S. 46, 62-64 (1989); Perry v. Schwarzenegger, 591 F.3d
1147, 1163-64 (9th Cir.), cert. dismissed, 559 U.S. 1118 (2010). If one
can allege wrongdoing and then commence discovery to see whether one
can prove the claim, then the protections of associational rights hardly
have any meaning. See NAACP v. Alabama, 357 U.S. 449, 462 (1958)
(recognizing “the vital relationship between freedom to associate and
privacy in one’s associations”). Inadequate safeguards in enforcement
proceedings threaten free speech. See Dombrowski v. Pfister, 380 U.S.
479, 486-87 (1965). Because Texas’s private-right-of-action provisions
do not delineate the showing necessary to seek discovery in an action,
they violate the First Amendment.
Although Osterberg v. Peca rejects a First Amendment challenge
to the private-right-of-action provisions, 12 S.W.3d 31, 49-50 (Tex.), cert.
denied, 530 U.S. 1244 (2000), Osterberg considers only “who can seek
and receive damages.” Id. at 49 (emphasis in original). In addition,
Osterberg considers that a political speaker will be subject to only one
enforcement proceeding. See id. (“that the person enforcing the law and
receiving damages can be a private party rather than the State”
40

(emphasis added)). However, Texas law allows an unlimited number of
private parties to sue. See TEX. ELEC. CODE 253.131 (“each opposing
candidate”), 253.132 (“each political committee”). Each candidate may
sue a speaker who violates the law. TEX. ELEC. CODE. 253.131(b). If the
speech at issue in this appeal were regarding one candidate, as in
Osterberg, 12 S.W.3d at 35-36, there might be only one private claim.
However, when many candidates are involved, many candidates may
sue. Thus, Osterberg does not control here.21
Moreover, the lack of standards for discovery and initiating a suit,
see TEX. ELEC. CODE 253.131, 253.132, 273.081, violates the Fourteenth
Amendment’s Due Process Clause.

While the court of appeals

recognizes that Blum v. Yaretsky holds the Due Process Clause “erects
no shield against merely private conduct, however discriminatory or
wrong[,]” SECOND OP. at 15 (quoting 457 U.S. 991, 1002 (1988)), Blum
distinguishes actions where “the defendant is a private party and the
question is whether his conduct has sufficiently received the
imprimatur of the State so as to make it ‘state’ action for purposes of
In addition, Texas can step in and seek a treble penalty. See TEX.
ELEC. CODE 253.133.
21
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the Fourteenth Amendment.”

457 U.S. at 1003.

By undertaking a

private right of action, private parties do what the state does, which
leads to enforcement of the law. This is an imprimatur for state action.
See TEX. ELEC. CODE 253.131, 253.132, 273.081. The court of appeals
holds that the Due Process Clause applies only when there is state
action, see SECOND OP. at 15, and when law “delegate[s] legislative
power to private citizens[,]” id. at 15n.4, but the Due Process Clause
also applies when the state gives individuals other powers as well,
including power to enforce existing law. See Seattle Title Trust Co. v.
Roberge, 278 U.S. 116, 122 (1928).22

The court of appeals holds that Skinner v. Railway Labor Executives
Association forecloses Petitioners’ Fourth Amendment challenge. See
SECOND OP. at 15-16 (citing 489 U.S. 602, 624 (1989) (holding that the
Fourth Amendment does not apply to a private party acting on its own
initiative)). Petitioners seek no review of this point here.
22

Petitioners similarly seek no review here of the holding that this law is
not a prior restraint. Id. at 17-18.
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IV.

Prayer
The Court should grant the petition.
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United States Constitution, Amendment I

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the
people

peaceably

to

assemble,

and

Government for a redress of grievances.

49

to

petition

the

United States Constitution, Amendment XIV, clause 1

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privilege or
immunities of citizens of the United States; nor shall any
state deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.
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Texas Government Code Section 22.001
Sec. 22.001. JURISDICTION.
(a) The supreme court has appellate jurisdiction, except in criminal law
matters, coextensive with the limits of the state and extending to all
questions of law arising in the following cases when they have been
brought to the courts of appeals from appealable judgment of the trial
courts:
(1) a case in which the justices of a court of appeals disagree on a
question of law material to the decision;
(2) a case in which one of the courts of appeals holds differently
from a prior decision of another court of appeals or of the supreme
court on a question of law material to a decision of the case;
(3) a case involving the construction or validity of a statute
necessary to a determination of the case;
(4) a case involving state revenue;
(5) a case in which the railroad commission is a party; and
(6) any other case in which it appears that an error of law has
been committed by the court of appeals, and that error is of such
importance to the jurisprudence of the state that, in the opinion of
the supreme court, it requires correction, but excluding those
cases in which the jurisdiction of the court of appeals is made final
by statute.
(b) A case over which the court has jurisdiction under Subsection (a)
may be carried to the supreme court either by writ of error or by
certificate from the court of appeals, but the court of appeals may certify
51

a question of law arising in any of those cases at any time it chooses,
either before or after the decision of the case in that court.
(c) An appeal may be taken directly to the supreme court from an order
of a trial court granting or denying an interlocutory or permanent
injunction on the ground of the constitutionality of a statute of this
state. It is the duty of the supreme court to prescribe the necessary
rules of procedure to be followed in perfecting the appeal.
(d) The supreme court has the power, on affidavit or otherwise, as the
court may determine, to ascertain the matters of fact that are necessary
to the proper exercise of its jurisdiction.
(e) For purposes of Subsection (a)(2), one court holds differently from
another when there is inconsistency in their respective decisions that
should be clarified to remove unnecessary uncertainty in the law and
unfairness to litigants.
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TITLE 15. REGULATING POLITICAL FUNDS AND CAMPAIGNS
CHAPTER 251. GENERAL PROVISIONS
SUBCHAPTER A. GENERAL PROVISIONS
§ 251.001. Definitions
In this title:
(1) “Candidate” means a person who knowingly and willingly takes affirmative action for the
purpose of gaining nomination or election to public office or for the purpose of satisfying financial
obligations incurred by the person in connection with the campaign for nomination or election.
Examples of affirmative action include:
(A) the filing of a campaign treasurer appointment, except that the filing does not constitute
candidacy or an announcement of candidacy for purposes of the automatic resignation provisions
of Article XVI, Section 65, or Article XI, Section 11, of the Texas Constitution;
(B) the filing of an application for a place on the ballot;
(C) the filing of an application for nomination by convention;
(D) the filing of a declaration of intent to become an independent candidate or a declaration of
write-in candidacy;
(E) the making of a public announcement of a definite intent to run for public office in a
particular election, regardless of whether the specific office is mentioned in the announcement;
(F) before a public announcement of intent, the making of a statement of definite intent to run for
public office and the soliciting of support by letter or other mode of communication;
(G) the soliciting or accepting of a campaign contribution or the making of a campaign
expenditure; and
(H) the seeking of the nomination of an executive committee of a political party to fill a vacancy.
(2) “Contribution” means a direct or indirect transfer of money, goods, services, or any other thing of
value and includes an agreement made or other obligation incurred, whether legally enforceable or
not, to make a transfer. The term includes a loan or extension of credit, other than those expressly
excluded by this subdivision, and a guarantee of a loan or extension of credit, including a loan
described by this subdivision. The term does not include:
(A) a loan made in the due course of business by a corporation that is legally engaged in the
business of lending money and that has conducted the business continuously for more than one
year before the loan is made; or
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(B) an expenditure required to be reported under Section 305.006(b), Government Code.
(3) “Campaign contribution” means a contribution to a candidate or political committee that is
offered or given with the intent that it be used in connection with a campaign for elective office or on
a measure. Whether a contribution is made before, during, or after an election does not affect its
status as a campaign contribution.
(4) “Officeholder contribution” means a contribution to an officeholder or political committee that is
offered or given with the intent that it be used to defray expenses that:
(A) are incurred by the officeholder in performing a duty or engaging in an activity in connection
with the office; and
(B) are not reimbursable with public money.
(5) “Political contribution” means a campaign contribution or an officeholder contribution.
(6) “Expenditure” means a payment of money or any other thing of value and includes an agreement
made or other obligation incurred, whether legally enforceable or not, to make a payment.
(7) “Campaign expenditure” means an expenditure made by any person in connection with a
campaign for an elective office or on a measure. Whether an expenditure is made before, during, or
after an election does not affect its status as a campaign expenditure.
(8) “Direct campaign expenditure” means a campaign expenditure that does not constitute a
campaign contribution by the person making the expenditure.
(9) “Officeholder expenditure” means an expenditure made by any person to defray expenses that:
(A) are incurred by an officeholder in performing a duty or engaging in an activity in connection
with the office; and
(B) are not reimbursable with public money.
(10) “Political expenditure” means a campaign expenditure or an officeholder expenditure.
(11) “Reportable activity” means a political contribution, political expenditure, or other activity
required to be reported under this title.
(12) “Political committee” means a group of persons that has as a principal purpose accepting
political contributions or making political expenditures.
(13) “Specific-purpose committee” means a political committee that does not have among its
principal purposes those of a general-purpose committee but does have among its principal purposes:
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(A) supporting or opposing one or more:
(i) candidates, all of whom are identified and are seeking offices that are known; or
(ii) measures, all of which are identified;
(B) assisting one or more officeholders, all of whom are identified; or
(C) supporting or opposing only one candidate who is unidentified or who is seeking an office
that is unknown.
(14) “General-purpose committee” means a political committee that has among its principal
purposes:
(A) supporting or opposing:
(i) two or more candidates who are unidentified or are seeking offices that are unknown; or
(ii) one or more measures that are unidentified; or
(B) assisting two or more officeholders who are unidentified.
(15) “Out-of-state political committee” means a political committee that:
(A) makes political expenditures outside this state; and
(B) in the 12 months immediately preceding the making of a political expenditure by the
committee inside this state (other than an expenditure made in connection with a campaign for a
federal office or made for a federal officeholder), makes 80 percent or more of the committee’s
total political expenditures in any combination of elections outside this state and federal offices
not voted on in this state.
(16) “Political advertising” means a communication supporting or opposing a candidate for
nomination or election to a public office or office of a political party, a political party, a public
officer, or a measure that:
(A) in return for consideration, is published in a newspaper, magazine, or other periodical or is
broadcast by radio or television; or
(B) appears:
(i) in a pamphlet, circular, flier, billboard or other sign, bumper sticker, or similar form of
written communication; or
(ii) on an Internet website.
(17) “Campaign communication” means a written or oral communication relating to a campaign for
nomination or election to public office or office of a political party or to a campaign on a measure.
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(18) “Labor organization” means an agency, committee, or any other organization in which
employees participate that exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of
work.
(19) “Measure” means a question or proposal submitted in an election for an expression of the
voters’ will and includes the circulation and submission of a petition to determine whether a question
or proposal is required to be submitted in an election for an expression of the voters’ will.
(20) “Commission” means the Texas Ethics Commission.
§ 251.002. Officeholders Covered
(a) The provisions of this title applicable to an officeholder apply only to a person who holds an
elective public office and to the secretary of state.
(b) For purposes of this title, a state officer-elect or a member-elect of the legislature is considered an
officeholder beginning on the day after the date of the general or special election at which the officerelect or member-elect was elected. This subsection does not relieve a state officer-elect or
member-elect of the legislature of any reporting requirements the person may have as a candidate
under this title.
§ 251.003. Prohibition of Document Filing Fee
A charge may not be made for filing a document required to be filed under this title.
§ 251.004. Venue
(a) Venue for a criminal offense prescribed by this title is in the county of residence of the defendant,
unless the defendant is not a Texas resident, in which case venue is in Travis County.
(b) Venue for the recovery of delinquent civil penalties imposed by the commission under this title is
in Travis County.
§ 251.005. Out-of-State Committees Excluded
(a) An out-of-state political committee is not subject to Chapter 252 or 254, except as provided by
Subsection (b), (c), or (d).
(b) If an out-of-state committee decides to file a campaign treasurer appointment under Chapter 252,
at the time the appointment is filed the committee becomes subject to this title to the same extent as a
political committee that is not an out-of-state committee.
(c) If an out-of-state committee performs an activity that removes the committee from out-of-state
status as defined by Section 251.001(15), the committee becomes subject to this title to the same
extent as a political committee that is not an out-of-state committee.
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(d) An out-of-state political committee that does not file a campaign treasurer appointment shall
comply with Section 254.1581.
§ 251.006. Federal Office Excluded
(a) Except as provided by Subsection (b), this title does not apply to a candidate for an office of the
federal government.
(b) A candidate for an elective office of the federal government shall file with the commission a copy
of each document relating to the candidacy that is required to be filed under federal law. The
document shall be filed within the same period in which it is required to be filed under the federal
law.
§ 251.007. Timeliness of Action by Mail
When this title requires a notice, report, or other document or paper to be delivered, submitted, or
filed within a specified period or before a specified deadline, a delivery, submission, or filing by
first-class United States mail or common or contract carrier is timely, except as otherwise provided
by this title, if:
(1) it is properly addressed with postage or handling charges prepaid; and
(2) it bears a post office cancellation mark or a receipt mark of a common or contract carrier
indicating a time within the period or before the deadline, or if the person required to take the
action furnishes satisfactory proof that it was deposited in the mail or with a common or contract
carrier within the period or before the deadline.
§ 251.008. Certain Political Club Meetings Excluded
(a) An expense incurred in connection with the conduct of a meeting of an organization or club
affiliated with a political party at which a candidate for an office regularly filled at the general
election for state and county officers, or a person holding that office, appears before the members of
the organization or club is not considered to be a political contribution or political expenditure if no
political contributions are made to or solicited for the candidate or officeholder at the meeting.
(b) In this section, an organization or club is affiliated with a political party if it:
(1) supports the nominees of that political party but does not support any candidate seeking the
party’s nomination for an office over any other candidate seeking that nomination; and
(2) is recognized by the political party as an auxiliary of the party.
§ 251.009. Legislative Caucus Contribution or Expenditure Not Considered to be Officeholder
Contribution or Expenditure

65
Texas Ethics Commission

Page 5

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

A contribution to or expenditure by a legislative caucus, as defined by Section 253.0341, is not
considered to be an officeholder contribution or officeholder expenditure for purposes of this title.
SUBCHAPTER B. DUTIES OF COMMISSION
§ 251.032. Forms
In addition to furnishing samples of the appropriate forms to the authorities having administrative
duties under this title, the commission shall furnish the forms to each political party’s state executive
committee and county chair of each county executive committee.
§ 251.033. Notification of Deadline for Filing Reports
(a) The commission shall notify each person responsible for filing a report with the commission
under Subchapters C through F, Chapter 254, of the deadline for filing a report, except that notice of
the deadline is not required for a political committee involved in an election other than a primary
election or the general election for state and county officers. Notification under this subsection may
be sent by electronic mail.
(b) If the commission is unable to notify a person of a deadline after two attempts, the commission is
not required to make any further attempts to notify the person of that deadline or any future deadlines
until the person has notified the commission of the person’s current address or electronic mail
address.
(c) Chapter 552, Government Code, does not apply to a notification under this section sent by
electronic mail.

CHAPTER 252. CAMPAIGN TREASURER
§ 252.001. Appointment of Campaign Treasurer Required
Each candidate and each political committee shall appoint a campaign treasurer as provided by this
chapter.
§ 252.0011. Ineligibility for Appointment as Campaign Treasurer
(a) Except as provided by Subsection (b) or (c), a person is ineligible for appointment as a campaign
treasurer if the person is the campaign treasurer of a political committee that does not file a report
required by Chapter 254.
(b) The period for which a person is ineligible under Subsection (a) for appointment as a campaign
treasurer ends on the date on which the political committee in connection with which the person's
ineligibility arose has filed each report required by Chapter 254 that was not timely filed or has paid
all fines and penalties in connection with the failure to file the report.
(c) Subsection (a) does not apply to a person if, in any semiannual reporting period prescribed by
Chapter 254:
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(1) the political committee in connection with which the person's ineligibility arose did not
accept political contributions that in the aggregate exceed $5,000 or make political expenditures
that in the aggregate exceed $5,000; and
(2) the candidate who or political committee that subsequently appoints the person does not
accept political contributions that in the aggregate exceed $5,000 or make political expenditures
that in the aggregate exceed $5,000.
(d) Subsection (c) applies to a person who is the campaign treasurer of a general-purpose committee
regardless of whether the committee files monthly reports under Section 254.155. For purposes of
this subsection, political contributions accepted and political expenditures made during a monthly
reporting period are aggregated with political contributions accepted and political expenditures made
in each other monthly reporting period that corresponds to the semiannual reporting period that
contains those months.
(e) A candidate or political committee is considered to have not appointed a campaign treasurer if the
candidate or committee appoints a person as campaign treasurer whose appointment is prohibited by
Subsection (a).
(f) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of political contributions accepted or political expenditures made in violation of this section.
§ 252.002. Contents of Appointment
(a) A campaign treasurer appointment must be in writing and include:
(1) the campaign treasurer’s name;
(2) the campaign treasurer’s residence or business street address;
(3) the campaign treasurer’s telephone number; and
(4) the name of the person making the appointment.
(b) A political committee that files its campaign treasurer appointment with the commission must
notify the commission in writing of any change in the campaign treasurer’s address not later than the
10th day after the date on which the change occurs.
§ 252.003. Contents of Appointment by General-Purpose Committee
(a) In addition to the information required by Section 252.002, a campaign treasurer appointment by
a general-purpose committee must include:
(1) the full name, and any acronym of the name that will be used in the name of the committee as
provided by Subsection (d), of each corporation, labor organization, or other association or legal
entity that directly establishes, administers, or controls the committee, if applicable, or the name
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of each person who determines to whom the committee makes contributions or the name of each
person who determines for what purposes the committee makes expenditures;
(2) the full name and address of each general-purpose committee to whom the committee intends
to make political contributions; and
(3) the name of the committee and, if the name is an acronym, the words the acronym represents.
(b) If any of the information required to be included in a general-purpose committee’s appointment
changes, excluding changes reported under Section 252.002(b), the committee shall file an amended
appointment with the commission not later than the 30th day after the date the change occurs.
(c) The name of a general-purpose committee may not be the same as or deceptively similar to the
name of any other general-purpose committee whose campaign treasurer appointment is filed with
the commission. The commission shall determine whether the name of a general-purpose political
committee is in violation of this prohibition and shall immediately notify the campaign treasurer of
the offending political committee of that determination. The campaign treasurer of the political
committee must file a name change with the commission not later than the 14th day after the date of
notification. A campaign treasurer who fails to file a name change as provided by this subsection or
a political committee that continues to use a prohibited name after its campaign treasurer has been
notified by the commission commits an offense. An offense under this subsection is a Class B
misdemeanor.
(d) The name of a general-purpose committee must include the name of each corporation, labor
organization, or other association or legal entity other than an individual that directly establishes,
administers, or controls the committee. The name of an entity that is required to be included in the
name of the committee may be a commonly recognized acronym by which the entity is known.
§ 252.0031. Contents of Appointment by Specific-Purpose Committee
(a) In addition to the information required by Section 252.002, a campaign treasurer appointment by
a specific-purpose committee for supporting or opposing a candidate for an office specified by
Section 252.005(1) must include the name of and the office sought by the candidate. If that
information changes, the committee shall immediately file an amended appointment reflecting the
change.
(b) The name of a specific-purpose committee for supporting a candidate for an office specified by
Section 252.005(1) must include the name of the candidate that the committee supports.
§ 252.0032. Contents of Appointment by Candidate
(a) In addition to the information required by Section 252.002, a campaign treasurer appointment by
a candidate must include:
(1) the candidate’s telephone number; and
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(2) a statement, signed by the candidate, that the candidate is aware of the nepotism law, chapter
573, Government Code.
(b) A campaign treasurer appointment that is filed in a manner other than by use of an officially
prescribed form is not invalid because it fails to comply with Subsection (a)(2).
§ 252.004. Designation of Oneself
An individual may appoint himself or herself as campaign treasurer.
§ 252.005. Authority With Whom Appointment Filed: Candidate
An individual must file a campaign treasurer appointment for the individual’s own candidacy with:
(1) the commission, if the appointment is made for candidacy for:
(A) a statewide office;
(B) a district office filled by voters of more than one county;
(C) a judicial district office filled by voters of only one county;
(D) state senator;
(E) state representative; or
(F) the State Board of Education;
(2) the county clerk, if the appointment is made for candidacy for a county office, a precinct
office, or a district office other than one included in Subdivision (1);
(3) the clerk or secretary of the governing body of the political subdivision or, if the political
subdivision has no clerk or secretary, with the governing body’s presiding officer, if the
appointment is made for candidacy for an office of a political subdivision other than a county;
(4) the county clerk if:
(A) the appointment is made for candidacy for an office of a political subdivision other than a
county;
(B) the governing body for the political subdivision has not been formed; and
(C) no boundary of the political subdivision crosses a boundary of the county; or
(5) the commission if:
(A) the appointment is made for candidacy for an office of a political subdivision other than a
county;
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(B) the governing body for the political subdivision has not been formed; and
(C) the political subdivision is situated in more than one county.
§ 252.006. Authority With Whom Appointment Filed: Specific-Purpose Committee for
Supporting or Opposing Candidate or Assisting Officeholder
A specific-purpose committee for supporting or opposing a candidate or assisting an officeholder
must file its campaign treasurer appointment with the same authority as the appointment for
candidacy for the office.
§ 252.007. Authority With Whom Appointment Filed: Specific-Purpose Committee for
Supporting or Opposing Measure
A specific-purpose committee for supporting or opposing a measure must file its campaign treasurer
appointment with:
(1) the commission, if the measure is to be submitted to voters of the entire state;
(2) the county clerk, if the measure is to be submitted to voters of a single county in an election
ordered by a county authority;
(3) the secretary of the governing body of the political subdivision or, if the political subdivision
has no secretary, with the governing body’s presiding officer, if the measure is to be submitted at
an election ordered by an authority of a political subdivision other than a county;
(4) the county clerk if:
(A) the measure concerns a political subdivision other than a county;
(B) the governing body for the political subdivision has not been formed; and
(C) no boundary of the political subdivision crosses a boundary of a county; or
(5) the commission if:
(A) the measure concerns a political subdivision other than a county;
(B) the governing body for the political subdivision has not been formed; and
(C) the political subdivision is situated in more than one county.
§ 252.008. Multiple Filings by Specific-Purpose Committee Not Required
If under this chapter a specific-purpose committee is required to file its campaign treasurer
appointment with more than one authority, the appointment need only be filed with the commission
and, if so filed, need not be filed with the other authorities.
§ 252.009. Authority With Whom Appointment Filed: General-Purpose Committee
A general-purpose committee must file its campaign treasurer appointment with the commission.
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§ 252.010. Transfer of Appointment
(a) If a candidate who has filed a campaign treasurer appointment decides to seek a different office
that would require the appointment to be filed with another authority, a copy of the appointment
certified by the authority with whom it was originally filed must be filed with the other authority in
addition to the new campaign treasurer appointment.
(b) The original appointment terminates on the filing of the copy with the appropriate authority or on
the 10th day after the date the decision to seek a different office is made, whichever is earlier.
§ 252.011. Time Appointment Takes Effect; Period of Effectiveness
(a) A campaign treasurer appointment takes effect at the time it is filed with the authority specified
by this chapter.
(b) A campaign treasurer appointment continues in effect until terminated.
§ 252.012. Removal of Campaign Treasurer
(a) A campaign treasurer appointed under this chapter may be removed at any time by the appointing
authority by filing the written appointment of a successor in the same manner as the original
appointment.
(b) The appointment of a successor terminates the appointment of the campaign treasurer who is
removed.
(c) If the campaign treasurer of a specific-purpose political committee required to file its campaign
treasurer appointment with the commission or of a general-purpose political committee is removed
by the committee, the departing campaign treasurer shall immediately file written notification of the
termination of appointment with the commission.
§ 252.013. Termination of Appointment on Vacating Position
(a) If a campaign treasurer resigns or otherwise vacates the position, the appointment is terminated at
the time the vacancy occurs.
(b) A campaign treasurer who vacates the treasurer’s position shall immediately notify the appointing
authority in writing of the vacancy.
(c) If the campaign treasurer of a specific-purpose political committee required to file its campaign
treasurer appointment with the commission or of a general-purpose political committee resigns or
otherwise vacates the position, the campaign treasurer shall immediately file written notification of
the vacancy with the commission.
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§ 252.0131. Termination of Campaign Treasurer Appointment
(a) The commission by rule shall adopt a process by which the commission may terminate the
campaign treasurer appointment of an inactive candidate or political committee that is required to
file a campaign treasurer appointment with the commission. The governing body of a political
subdivision by ordinance or order may adopt a process by which the clerk or secretary, as applicable,
of the political subdivision may terminate the campaign treasurer appointment of an inactive
candidate or political committee that is required to file a campaign treasurer appointment with the
clerk or secretary. For purposes of this section, a candidate or political committee is inactive if the
candidate or committee:
(1) has never filed or has ceased to file reports under Chapter 254;
(2) in the case of a candidate, has not been elected to an office for which a candidate is required
to file a campaign treasurer appointment with the authority who is seeking to terminate the
candidate’s campaign treasurer appointment; and
(3) has not filed:
(A) a final report under Section 254.065 or 254.125; or
(B) a dissolution report under Section 254.126 or 254.159.
(b) Before the commission may terminate a campaign treasurer appointment, the commission must
consider the proposed termination in a regularly scheduled open meeting. Before the clerk or
secretary of a political subdivision may terminate a campaign treasurer appointment, the governing
body of the political subdivision must consider the proposed termination in a regularly scheduled
open meeting.
(c) Rules or an ordinance or order adopted under this section must:
(1) define “inactive candidate or political committee” for purposes of terminating the candidate's
or committee's campaign treasurer appointment; and
(2) require written notice to the affected candidate or committee of:
(A) the proposed termination of the candidate's or committee's campaign treasurer
appointment;
(B) the date, time, and place of the meeting at which the commission or governing body of
the political subdivision, as applicable, will consider the proposed termination; and
(C) the effect of termination of the candidate's or committee's campaign treasurer
appointment.
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(d) The termination of a campaign treasurer appointment under this section takes effect on the 30th
day after the date of the meeting at which the commission or governing body as applicable, votes to
terminate the appointment. Following that meeting, the commission or clerk or secretary of the
political subdivision, as applicable, shall promptly notify the affected candidate or political
committee that the appointment has been terminated. The notice must state the effective date of the
termination.
§ 252.014. Preservation of Filed Appointments
The authority with whom a campaign treasurer appointment is filed under this chapter shall preserve
the appointment for two years after the date the appointment is terminated.
§ 252.015. Assistant Campaign Treasurer
(a) Each specific-purpose committee for supporting or opposing a candidate for an office specified
by Section 252.005(1) or a statewide or district measure and each general-purpose committee may
appoint an assistant campaign treasurer by written appointment filed with the commission.
(b) In the campaign treasurer’s absence, the assistant campaign treasurer has the same authority as a
campaign treasurer.
(c) Sections 252.011, 252.012, 252.013, and 252.014 apply to the appointment and removal of an
assistant campaign treasurer.

CHAPTER 253. RESTRICTIONS ON CONTRIBUTIONS
AND EXPENDITURES
SUBCHAPTER A. GENERAL RESTRICTIONS
§ 253.001. Contribution or Expenditure in Another’s Name Prohibited
(a) A person may not knowingly make or authorize a political contribution in the name of or on
behalf of another unless the person discloses in writing to the recipient the name and address of the
person actually making the contribution in order for the recipient to make the proper disclosure.
(b) A person may not knowingly make or authorize a political expenditure in the name of or on
behalf of another unless the person discloses in writing to the person on whose behalf the
expenditure is made the name and address of the person actually making the expenditure in order for
the person on whose behalf the expenditure is made to make the proper disclosure.
(c) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
Section 253.002 repealed by Acts 2011, 82nd Leg. R. S., H.B. 2359, § 6, eff. June 17, 2011.
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§ 253.003. Unlawfully Making or Accepting Contribution
(a) A person may not knowingly make a political contribution in violation of this chapter.
(b) A person may not knowingly accept a political contribution the person knows to have been made
in violation of this chapter.
(c) This section does not apply to a political contribution made or accepted in violation of
Subchapter F.
(d) Except as provided by Subsection (e), a person who violates this section commits an offense. An
offense under this section is a Class A misdemeanor.
(e) A violation of Subsection (a) or (b) is a felony of the third degree if the contribution is made in
violation of Subchapter D.
§ 253.004. Unlawfully Making Expenditure
(a) A person may not knowingly make or authorize a political expenditure in violation of this
chapter.
(b) This section does not apply to a political expenditure made or authorized in violation of
Subchapter F.
(c) A person who violates this section commits an offense. An offense under this section is a Class
A misdemeanor.
§ 253.005. Expenditure From Unlawful Contribution
(a) A person may not knowingly make or authorize a political expenditure wholly or partly from a
political contribution the person knows to have been made in violation of this chapter.
(b) This section does not apply to a political expenditure that is:
(1) prohibited by Section 253.101; or
(2) made from a political contribution made in violation of Subchapter F.
(c) A person who violates this section commits an offense. An offense under this section is a Class
A misdemeanor.
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SUBCHAPTER B. CANDIDATES, OFFICEHOLDERS,
AND POLITICAL COMMITTEES
§ 253.031. Contribution and Expenditure Without Campaign Treasurer Prohibited
(a) A candidate may not knowingly accept a campaign contribution or make or authorize a campaign
expenditure at a time when a campaign treasurer appointment for the candidate is not in effect.
(b) A political committee may not knowingly accept political contributions totaling more than $500
or make or authorize political expenditures totaling more than $500 at a time when a campaign
treasurer appointment for the committee is not in effect.
(c) A political committee may not knowingly make or authorize a campaign contribution or
campaign expenditure supporting or opposing a candidate for an office specified by Section
252.005(1) in a primary or general election unless the committee’s campaign treasurer appointment
has been filed not later than the 30th day before the appropriate election day.
(d) This section does not apply to a political party’s county executive committee that accepts political
contributions or makes political expenditures, except that:
(1) a county executive committee that accepts political contributions or makes political
expenditures shall maintain the records required by Section 254.001; and
(2) a county executive committee that accepts political contributions or makes political
expenditures that, in the aggregate, exceed $25,000 in a calendar year shall file:
(A) a campaign treasurer appointment as required by Section 252.001 not later than the 15th
day after the date that amount is exceeded; and
(B) the reports required by Subchapter F, Chapter 254, including in the political committee’s
first report all political contributions accepted and all political expenditures made before the
effective date of the campaign treasurer appointment.
(e) This section does not apply to an out-of-state political committee unless the committee is subject
to Chapter 252 under Section 251.005.
(f) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
§ 253.032. Limitation on Contribution by Out-of-State Committee
(a) In a reporting period, a candidate, officeholder, or political committee may not knowingly accept
political contributions totaling more than $500 from an out-of-state political committee unless,
before accepting a contribution that would cause the total to exceed $500, the candidate,
officeholder, or political committee, as applicable, receives from the out-of-state committee:
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(1) a written statement, certified by an officer of the out-of-state committee, listing the full name
and address of each person who contributed more than $100 to the out-of-state committee during
the 12 months immediately preceding the date of the contribution; or
(2) a copy of the out-of-state committee’s statement of organization filed as required by law with
the Federal Election Commission and certified by an officer of the out-of-state committee.
(b) This section does not apply to a contribution from an out-of-state political committee if the
committee appointed a campaign treasurer under Chapter 252 before the contribution was made and
is subject to the reporting requirements of Chapter 254.
(c) A person who violates Subsection (a) commits an offense. An offense under this section is a
Class A misdemeanor.
(d) A candidate, officeholder, or political committee shall include the statement or copy required by
Subsection (a) as a part of the report filed under Chapter 254 that covers the reporting period to
which Subsection (a) applies.
(e) A candidate, officeholder, or political committee that accepts political contributions totaling $500
or less from an out-of-state political committee shall include as part of the report filed under Chapter
254 that covers the reporting period in which the contribution is accepted;
(1) the same information for the out-of-state political committee required for general-purpose
committees by Sections 252.002 and 252.003; or
(2) a copy of the out-of-state committee’s statement of organization filed as required by law with
the Federal Election Commission and certified by an officer of the out-of-state committee.
§ 253.033. Cash Contributions Exceeding $100 Prohibited
(a) A candidate, officeholder, or specific-purpose committee may not knowingly accept from a
contributor in a reporting period political contributions in cash that in the aggregate exceed $100.
(b) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
§ 253.034. Restrictions on Contributions During and Following Regular Legislative Session
(a) During the period beginning on the 30th day before the date a regular legislative session convenes
and continuing through the 20th day after the date of final adjournment, a person may not knowingly
make a political contribution to:
(1) a statewide officeholder;
(2) a member of the legislature; or
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(3) a specific-purpose committee for supporting, opposing, or assisting a statewide officeholder
or member of the legislature.
(b) A statewide officeholder, a member of the legislature, or a specific-purpose committee for
supporting, opposing, or assisting a statewide officeholder or member of the legislature may not
knowingly accept a political contribution, and shall refuse a political contribution that is received,
during the period prescribed by Subsection (a). A political contribution that is received and refused
during that period shall be returned to the contributor not later than the 30th day after the date of
receipt. A contribution made by United States mail or by common or contract carrier is not
considered received during that period if it was properly addressed and placed with postage or carrier
charges prepaid or prearranged in the mail or delivered to the contract carrier before the beginning of
the period. The date indicated by the post office cancellation mark or the common or contract carrier
documents is considered to be the date the contribution was placed in the mail or delivered to the
common or contract carrier unless proven otherwise.
(c) This section does not apply to a political contribution that was made and accepted with the intent
that it be used:
(1) in an election held or ordered during the period prescribed by Subsection (a) in which the
person accepting the contribution is a candidate if the contribution was made after the person
appointed a campaign treasurer with the appropriate authority and before the person was sworn
in for that office;
(2) to defray expenses incurred in connection with an election contest; or
(3) by a person who holds a state office or a member of the legislature if the person or member
was defeated at the general election held immediately before the session is convened or by a
specific-purpose political committee that supports or assists only that person or member.
(d) This section does not apply to a political contribution made to or accepted by a holder of an office
to which Subchapter F applies.
(e) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
§ 253.0341. Restrictions on Contributions to Legislative Caucuses During and Following
Regular Legislative Session
(a) During the period beginning on the 30th day before the date a regular legislative session convenes
and continuing through the 20th day after the date of final adjournment, a person not a member of the
caucus may not knowingly make a contribution to a legislative caucus.
(b) A legislative caucus may not knowingly accept from a nonmember a contribution, and shall
refuse a contribution from a nonmember that is received, during the period prescribed by Subsection
(a). A contribution that is received and refused during that period shall be returned to the contributor
not later than the 30th day after the date of receipt. A contribution made by United States mail or by
common or contract carrier is not considered received during that period if it was properly addressed
and placed with postage or carrier charges prepaid
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contract carrier before the beginning of the period. The date indicated by the post office cancellation
mark or the common or contract carrier documents is considered to be the date the contribution was
placed in the mail or delivered to the common or contract carrier unless proven otherwise.
(c) A person who violates this section commits an offense. An offense under this section is a Class
A misdemeanor.
(d) A person who knowingly makes or accepts a contribution in violation of this section is liable for
damages to the state in the amount of triple the value of the unlawful contribution.
(e) In this section, “legislative caucus” means an organization that is composed exclusively of
members of the legislature, that elects or appoints officers and recognizes identified legislators as
members of the organization, and that exists for research and other support of policy development
and interests that the membership hold in common. The term includes an entity established by or for
a legislative caucus to conduct research, education, or any other caucus activity. An organization
whose only nonlegislator members are the lieutenant governor or the governor remains a “legislative
caucus” for purposes of this section.
§ 253.035. Restrictions on Personal Use of Contributions
(a) A person who accepts a political contribution as a candidate or officeholder may not convert the
contribution to personal use.
(b) A specific-purpose committee that accepts a political contribution may not convert the
contribution to the personal use of a candidate, officeholder, or former candidate or officeholder.
(c) The prohibitions prescribed by Subsections (a) and (b) include the personal use of an asset
purchased with the contribution and the personal use of any interest and other income earned on the
contribution.
(d) In this section, “personal use” means a use that primarily furthers individual or family purposes
not connected with the performance of duties or activities as a candidate for or holder of a public
office. The term does not include:
(1) payments made to defray ordinary and necessary expenses incurred in connection with
activities as a candidate or in connection with the performance of duties or activities as a public
officeholder, including payment of rent, utility, and other reasonable housing or household
expenses incurred in maintaining a residence in Travis County by members of the legislature
who do not ordinarily reside in Travis County, but excluding payments prohibited under Section
253.038; or
(2) payments of federal income taxes due on interest and other income earned on political
contributions.
(e) Subsection (a) applies only to political contributions accepted on or after September 1, 1983.
Subsection (b) applies only to political contributions accepted on or after September 1, 1987.

78
Texas Ethics Commission

Page 18

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

(f) A person who converts a political contribution to the person’s personal use in violation of this
section is civilly liable to the state for an amount equal to the amount of the converted contribution
plus reasonable court costs.
(g) A specific-purpose committee that converts a political contribution to the personal use of a
candidate, officeholder, or former candidate or officeholder in violation of this section is civilly
liable to the state for an amount equal to the amount of the converted contribution plus reasonable
court costs.
(h) Except as provided by Section 253.0351 or 253.042, a candidate or officeholder who makes
political expenditures from the candidate’s or officeholder’s personal funds may reimburse those
personal funds from political contributions in the amount of those expenditures only if:
(1) the expenditures from personal funds were fully reported as political expenditures, including
the payees, dates, purposes, and amounts of the expenditures, in the report required to be filed
under this title that covers the period in which the expenditures from personal funds were made;
and
(2) the report on which the expenditures from personal funds are disclosed clearly designates
those expenditures as having been made from the person’s personal funds and that the
expenditures are subject to reimbursement.
(i) “Personal use” does not include the use of contributions for:
(1) defending a criminal action or prosecuting or defending a civil action brought by or against
the person in the person’s status as a candidate or officeholder; or
(2) participating in an election contest or participating in a civil action to determine a person’s
eligibility to be a candidate for, or elected or appointed to, a public office in this state.
§ 253.0351. Loans From Personal Funds
(a) A candidate or officeholder who makes political expenditures from the candidate’s or
officeholder’s personal funds may report the amount expended as a loan and may reimburse those
personal funds from political contributions in the amount of the reported loan.
(b) Section 253.035(h) applies if the person does not report an amount as a loan as authorized by
Subsection (a).
(c) A candidate or officeholder who deposits personal funds in an account in which political
contributions are held shall report the amount of personal funds deposited as a loan and may
reimburse the amount deposited as a loan from political contributions or unexpended personal funds
deposited in the account. The reimbursement may not exceed the amount reported as a loan.
Personal funds deposited in an account in which political contributions are held are subject to
Section 253.035 and must be included in the reports of the total amount of political contributions
maintained required by Sections 254.031(a)(8) and 254.0611(a).
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§ 253.036. Officeholder Contributions Used in Connection with Campaign
An officeholder who lawfully accepts officeholder contributions may use those contributions in
connection with the officeholder’s campaign for elective office after appointing a campaign
treasurer.
§ 253.037. Restrictions on Contribution or Expenditure by General-Purpose Committee
(a) A general-purpose committee may not knowingly make or authorize a political contribution or
political expenditure unless the committee has:
(1) filed its campaign treasurer appointment not later than the 60th day before the date the
contribution or expenditure is made; and
(2) accepted political contributions from at least 10 persons.
(b) A general-purpose committee may not knowingly make a political contribution to another
general-purpose committee unless the other committee is listed in the campaign treasurer
appointment of the contributor committee.
(c) Subsection (a) does not apply to a political party’s county executive committee that is complying
with Section 253.031 or to a general-purpose committee that accepts contributions from a
multi-candidate political committee (as defined by the Federal Election Campaign Act) that is
registered with the Federal Election Commission, provided that the general-purpose committee is in
compliance with Section 253.032.
(d) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
§ 253.038. Payments Made to Purchase Real Property Or To Rent Certain Real Property
Prohibited
(a) A candidate or officeholder or a specific-purpose committee for supporting, opposing, or
assisting the candidate or officeholder may not knowingly make or authorize a payment from a
political contribution to purchase real property or to pay the interest on or principal of a note for the
purchase of real property.
(a-1) A candidate or officeholder or a specific-purpose committee for supporting, opposing, or
assisting the candidate or officeholder may not knowingly make or authorize a payment from a
political contribution for the rental or purchase of real property from:
(1) a person related within the second degree by consanguinity or affinity, as determined under
Chapter 573, Government Code, to the candidate or officeholder; or
(2) a business in which the candidate or officeholder or a person described by Subdivision (1) has
a participating interest of more than 10 percent, holds a position on the governing body, or serves
as an officer.
(b) A person who violates this section commits an offense. An offense under this subsection is a
Class A misdemeanor.
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(c) This section does not apply to a payment made in connection with real property that was
purchased before January 1, 1992.
§ 253.039. Contributions in Certain Public Buildings Prohibited
(a) A person may not knowingly make or authorize a political contribution while in the Capitol or a
courthouse to:
(1) a candidate or officeholder;
(2) a political committee; or
(3) a person acting on behalf of a candidate, officeholder, or political committee.
(b) A candidate, officeholder, or political committee or a person acting on behalf of a candidate,
officeholder, or political committee may not knowingly accept a political contribution, and shall
refuse a political contribution that is received, in the Capitol or a courthouse.
(c) This section does not prohibit contributions made in the Capitol or a courthouse through the
United States postal service or a common or contract carrier.
(d) A person who violates this section commits an offense. An offense under this section is a Class
A misdemeanor.
(h) In this section, “courthouse” means any building owned by the state, a county, or a municipality,
or an office or part of a building leased to the state, a county, or a municipality, in which a justice or
judge sits to conduct court proceedings.
§ 253.040. Separate Accounts
(a) Except as provided by Section 253.0351(c), each candidate or officeholder shall keep the person's
campaign and officeholder contributions in one or more accounts that are separate from any other
account maintained by the person.
(b) A person who violates this section commits an offense. An offense under this section is a Class
B misdemeanor.
§ 253.041. Restrictions on Certain Payments
(a) A candidate or officeholder or a specific-purpose committee for supporting, opposing, or
assisting the candidate or officeholder may not knowingly make or authorize a payment from a
political contribution if the payment is made for personal services rendered by the candidate or
officeholder or by the spouse or dependent child of the candidate or officeholder to:
(1) a business in which the candidate or officeholder has a participating interest of more than 10
percent, holds a position on the governing body of the business, or serves as an officer of the
business; or
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(2) the candidate or officeholder or the spouse or dependent child of the candidate or
officeholder.
(b) A payment that is made from a political contribution to a business described by Subsection (a)
and that is not prohibited by that subsection may not exceed the amount necessary to reimburse the
business for actual expenditures made by the business.
(c) A person who violates this section commits an offense. An offense under this subsection is a
Class A misdemeanor.
§ 253.042. Restrictions on Reimbursement of Personal Funds and Payments on Certain Loans
(a) A candidate or officeholder who makes political expenditures from the candidate’s or
officeholder’s personal funds may not reimburse those personal funds from political contributions in
amounts that in the aggregate exceed the following amounts for each election in which the person’s
name appears on the ballot:
(1) for a statewide office other than governor, $250,000; and
(2) for governor, $500,000.
(b) A candidate or officeholder who accepts one or more political contributions in the form of loans,
including an extension of credit or a guarantee of a loan or extension of credit, from one or more
persons related to the candidate or officeholder within the second degree by affinity or consanguinity
may not use political contributions to repay the loans in amounts that in the aggregate exceed the
amount prescribed by Subsection (a).
(c) The total amount of both reimbursements and repayments made by a candidate or officeholder
under this section may not exceed the amount prescribed by Subsection (a).
(d) A person who is both a candidate and an officeholder covered by Subsection (a) may reimburse
the person’s personal funds or repay loans from political contributions only in one capacity.
(e) This section does not prohibit the payment of interest on loans covered by this section at a
commercially reasonable rate, except that interest on loans from a candidate’s or officeholder’s
personal funds or on loans from the personal funds of any person related to the candidate or
officeholder within the second degree by affinity or consanguinity is included in the amount
prescribed by Subsection (a), (b), or (c).
(f) A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.
(g) The commission shall study possible restrictions on amounts of reimbursements under
Subsection (a) in connection with the offices of state senator and state representative and shall make
appropriate recommendations to the legislature on those matters.

82
Texas Ethics Commission

Page 22

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

§ 253.043. Political Contributions Used in Connection with Appointive Office
A former candidate or former officeholder who lawfully accepts political contributions may use
those contributions to make an expenditure to defray expenses incurred by the person in performing a
duty or engaging in an activity in connection with an appointive office of a state board or
commission.
SUBCHAPTER C.
Repealed by Acts 2011, 82nd Leg. R. S., H.B. 2359, § 6, eff. June 17, 2011.
SUBCHAPTER D. CORPORATIONS AND LABOR ORGANIZATIONS
§ 253.091. Corporations Covered
This subchapter applies only to corporations that are organized under the Texas Business
Corporation Act, the Texas For-Profit Corporation Law, the Texas Non-Profit Corporation Act, the
Texas Nonprofit Corporation Law, federal law, or law of another state or nation.
§ 253.092. Treatment of Incorporated Political Committee
If a political committee the only principal purpose of which is accepting political contributions and
making political expenditures incorporates for liability purposes only, the committee is not
considered to be a corporation for purposes of this subchapter.
§ 253.093. Certain Associations Covered
(a) For purposes of this subchapter, the following associations, whether incorporated or not, are
considered to be corporations covered by this subchapter: banks, trust companies, savings and loan
associations or companies, insurance companies, reciprocal or interinsurance exchanges, railroad
companies, cemetery companies, government-regulated cooperatives, stock companies, and abstract
and title insurance companies.
(b) For purposes of this subchapter, the members of the associations specified by Subsection (a) are
considered to be stockholders.
§ 253.094. Contributions Prohibited
(a) A corporation or labor organization may not make a political contribution that is not authorized
by this subchapter.
(b) A corporation or labor organization may not make a political contribution in connection with a
recall election, including the circulation and submission of a petition to call an election.
(c) A person who violates this section commits an offense. An offense under this section is a felony
of the third degree.
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§ 253.095. Punishment of Agent
An officer, director, or other agent of a corporation or labor organization who commits an offense
under this subchapter is punishable for the grade of offense applicable to the corporation or labor
organization.
§ 253.096. Contribution on Measure
A corporation or labor organization may make campaign contributions from its own property in
connection with an election on a measure only to a political committee for supporting or opposing
measures exclusively.
Section 253.097 repealed by Acts 2011, 82nd Leg. R. S., H.B. 2359, § 6, eff. June 17, 2011.
§ 253.098. Communication with Stockholders or Members
(a) A corporation or labor organization may make one or more direct campaign expenditures from its
own property for the purpose of communicating directly with its stockholders or members, as
applicable, or with the families of its stockholders or members.
(b) An expenditure under this section is not reportable under Chapter 254.
§ 253.099. Nonpartisan Voter Registration and Get-Out-The-Vote Campaigns
(a) A corporation or labor organization may make one or more expenditures to finance nonpartisan
voter registration and get-out-the-vote campaigns aimed at its stockholders or members, as
applicable, or at the families of its stockholders or members.
(b) An expenditure under this section is not reportable under Chapter 254.
§ 253.100. Expenditures for General-Purpose Committee
(a) A corporation, acting alone or with one or more other corporations, may make one or more
political expenditures to finance the establishment or administration of a general-purpose committee.
In addition to any other expenditure that is considered permissible under this section, a corporation
may make an expenditure for the maintenance and operation of a general-purpose committee,
including an expenditure for:
(1) office space maintenance and repairs;
(2) telephone and Internet services;
(3) office equipment;
(4) utilities;
(5) general office and meeting supplies;
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(6) salaries for routine clerical, data entry, and administrative assistance necessary for the proper
administrative operation of the committee;
(7) legal and accounting fees for the committee’s compliance with this title;
(8) routine administrative expenses incurred in establishing and administering a general-purpose
political committee;
(9) management and supervision of the committee, including expenses incurred in holding
meetings of the committee’s governing body to interview candidates and make endorsements
relating to the committee’s support;
(10) the recording of committee decisions;
(11) expenses incurred in hosting candidate forums in which all candidates for a particular office
in an election are invited to participate on the same terms; or
(12) expenses incurred in preparing and delivering committee contributions.
(b) A corporation may make political expenditures to finance the solicitation of political
contributions to a general-purpose committee assisted under Subsection (a) from the stockholders,
employees, or families of stockholders or employees of one or more corporations.
(c) A labor organization may engage in activity authorized for a corporation by this section. For
purposes of this section, the members of a labor organization are considered to be corporate
stockholders.
(d) A corporation or labor organization may not make expenditures under this section for:
(1) political consulting to support or oppose a candidate;
(2) telephoning or telephone banks to communicate with the public;
(3) brochures and direct mail supporting or opposing a candidate;
(4) partisan voter registration and get-out-the-vote drives;
(5) political fund-raising other than from its stockholders or members, as applicable, or the
families of its stockholders or members;
(6) voter identification efforts, voter lists, or voter databases that include persons other than its
stockholders or members, as applicable, or the families of its stockholders or members;
(7) polling designed to support or oppose a candidate other than of its stockholders or members,
as applicable, or the families of its stockholders or members; or
(8) recruiting candidates.
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(e) Subsection (d) does not apply to a corporation or labor organization making an expenditure to
communicate with its stockholders or members, as applicable, or with the families of its stockholders
or members as provided by Section 253.098.
§ 253.101. Unlawful Contribution or Expenditure by Committee
(a) A political committee assisted by a corporation or labor organization under Section 253.100 may
not make a political contribution or political expenditure in whole or part from money that is known
by a member or officer of the political committee to be dues, fees, or other money required as a
condition of employment or condition of membership in a labor organization.
(b) A person who violates this section commits an offense. An offense under this section is a felony
of the third degree.
§ 253.102. Coercion Prohibited
(a) A corporation or labor organization or a political committee assisted by a corporation or labor
organization under Section 253.100 commits an offense if it uses or threatens to use physical force,
job discrimination, or financial reprisal to obtain money or any other thing of value to be used to
influence the result of an election or to assist an officeholder.
(b) A political committee assisted by a corporation or labor organization under Section 253.100
commits an offense if it accepts or uses money or any other thing of value that is known by a
member or officer of the political committee to have been obtained in violation of Subsection (a).
(c) An offense under this section is a felony of the third degree.
§ 253.103. Corporate Loans
(a) A corporation may not make a loan to a candidate, officeholder, or political committee for
campaign or officeholder purposes unless:
(1) the corporation has been legally and continuously engaged in the business of lending money
for at least one year before the loan is made; and
(2) the loan is made in the due course of business.
(b) This section does not apply to a loan covered by Section 253.096.
(c) A person who violates this section commits an offense. An offense under this section is a felony
of the third degree.
§ 253.104. Contribution to Political Party
(a) A corporation or labor organization may make a contribution from its own property to a political
party to be used as provided by Chapter 257.
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(b) A corporation or labor organization may not knowingly make a contribution authorized by
Subsection (a) during a period beginning on the 60th day before the date of a general election for
state and county officers and continuing through the day of the election.
(c) A corporation or labor organization that knowingly makes a contribution in violation of this
section commits an offense. An offense under this section is a felony of the third degree.
SUBCHAPTER E. CIVIL LIABILITY
§ 253.131. Liability to Candidates
(a) A person who knowingly makes or accepts a campaign contribution or makes a campaign
expenditure in violation of this chapter is liable for damages as provided by this section.
(b) If the contribution or expenditure is in support of a candidate, each opposing candidate whose
name appears on the ballot is entitled to recover damages under this section.
(c) If the contribution or expenditure is in opposition to a candidate, the candidate is entitled to
recover damages under this section.
(d) In this section, “damages” means:
(1) twice the value of the unlawful contribution or expenditure; and
(2) reasonable attorney’s fees incurred in the suit.
(e) Reasonable attorney’s fees incurred in the suit may be awarded to the defendant if judgment is
rendered in the defendant’s favor.
§ 253.132. Liability to Political Committees
(a) A corporation or labor organization that knowingly makes a campaign contribution to a political
committee or a direct campaign expenditure in violation of Subchapter D is liable for damages as
provided by this section to each political committee of opposing interest in the election in connection
with which the contribution or expenditure is made.
(b) In this section, “damages” means:
(1) twice the value of the unlawful contribution or expenditure; and
(2) reasonable attorney’s fees incurred in the suit.
(c) Reasonable attorney’s fees incurred in the suit may be awarded to the defendant if judgment is
rendered in the defendant’s favor.
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§ 253.133. Liability to State
A person who knowingly makes or accepts a political contribution or makes a political expenditure
in violation of this chapter is liable for damages to the state in the amount of triple the value of the
unlawful contribution or expenditure.
§ 253.134. Civil Penalties Imposed by Commission
This title does not prohibit the imposition of civil penalties by the commission in addition to criminal
penalties or other sanctions imposed by law.
SUBCHAPTER F. JUDICIAL CAMPAIGN FAIRNESS ACT
§ 253.151. Applicability of Subchapter
This subchapter applies only to a political contribution or political expenditure in connection with
the office of:
(1) chief justice or justice, supreme court;
(2) presiding judge or judge, court of criminal appeals;
(3) chief justice or justice, court of appeals;
(4) district judge;
(5) judge, statutory county court; or
(6) judge, statutory probate court.
§ 253.152. Definitions
In this subchapter:
(1) “Complying candidate” or “complying officeholder” means a judicial candidate who files a
declaration of compliance under Section 253.164(a)(1).
(2) “In connection with an election” means:
(A) with regard to a contribution that is designated in writing for a particular election, the
election designated; or
(B) with regard to a contribution that is not designated in writing for a particular election or
that is designated as an officeholder contribution, the next election for that office occurring
after the contribution is made.
(3) “Judicial district” means the territory from which a judicial candidate is elected.
(4) “Noncomplying candidate” means a judicial candidate who:
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(A) files a declaration of intent to exceed the limits on expenditures under Section
253.164(a)(2);
(B) files a declaration of compliance under Section 253.164(a)(1) but later exceeds the limits
on expenditures;
(C) fails to file a declaration of compliance under Section 253.164(a)(1) or a declaration of
intent under Section 253.164(a)(2); or
(D) violates Section 253.173 or 253.174.
(5) “Statewide judicial office” means the office of chief justice or justice, supreme court, or
presiding judge or judge, court of criminal appeals.
§ 253.153. Contribution Prohibited Except During Election Period
(a) A judicial candidate or officeholder, a specific-purpose committee for supporting or opposing a
judicial candidate, or a specific-purpose committee for assisting a judicial officeholder may not
knowingly accept a political contribution except during the period:
(1) beginning on:
(A) the 210th day before the date an application for a place on the ballot or for nomination by
convention for the office is required to be filed, if the election is for a full term; or
(B) the later of the 210th day before the date an application for a place on the ballot or for
nomination by convention for the office is required to be filed or the date a vacancy in the
office occurs, if the election is for an unexpired term; and
(2) ending on the 120th day after the date of the election in which the candidate or officeholder
last appeared on the ballot, regardless of whether the candidate or officeholder has an opponent
in the election.
(b) Subsection (a)(2) does not apply to a political contribution that was made and accepted with the
intent that it be used to defray expenses incurred in connection with an election, including the
repayment of any debt that is:
(1) incurred directly by the making of a campaign expenditure during the period beginning on the
date the application for a place on the ballot or for nomination by convention was required to be
filed for the election in which the candidate last appeared on the ballot and ending on the date of
that election; and
(2) subject to the restrictions prescribed by Sections 253.162 and 253.1621.
(c) Repealed by Acts 2009, 81st Leg., R. S., H.B. 4060, § 2, eff. Sept. 1, 2009.
(d) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of the political contributions accepted in violation of this section.
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§ 253.154. Write-In Candidacy
(a) A write-in candidate for judicial office or a specific-purpose committee for supporting a write-in
candidate for judicial office may not knowingly accept a political contribution before the candidate
files a declaration of write-in candidacy.
(b) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of the political contributions accepted in violation of this section.
§ 253.1541. Acceptance of Officeholder Contributions by Person Appointed to Fill Vacancy
(a) This section applies only to a person appointed to fill a vacancy in an office covered by this
subchapter who, at the time of appointment, does not hold another office covered by this subchapter.
(b) Notwithstanding Section 253.153, a person to whom this section applies may accept officeholder
contributions beginning on the date the person assumes the duties of office and ending on the 60th
day after that date.
§ 253.155. Contribution Limits
(a) Subject to Section 253.1621, a judicial candidate or officeholder may not, except as provided by
Subsection (c), knowingly accept political contributions from a person that in the aggregate exceed
the limits prescribed by Subsection (b) in connection with each election in which the person is
involved.
(b) The contribution limits are:
(1) for a statewide judicial office, $5,000; or
(2) for any other judicial office:
(A) $1,000, if the population of the judicial district is less than 250,000;
(B) $2,500, if the population of the judicial district is 250,000 to one million; or
(C) $5,000, if the population of the judicial district is more than one million.
(c) This section does not apply to a political contribution made by a general-purpose committee.
(d) For purposes of this section, a contribution by a law firm whose members are each members of a
second law firm is considered to be a contribution by the law firm that has members other than the
members the firms have in common.
(e) A person who receives a political contribution that violates Subsection (a) shall return the
contribution to the contributor not later than the later of:
(1) the last day of the reporting period in which the contribution is received; or
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(2) the fifth day after the date the contribution is received.
(f) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of the political contributions accepted in violation of this section.
§ 253.157. Limit on Contribution by Law Firm or Member or General-Purpose Committee of
Law Firm
(a) Subject to Section 253.1621, a judicial candidate or officeholder may not accept a political
contribution in excess of $50 from a person if:
(1) the person is a law firm, a member of a law firm, or a general-purpose committee established
or controlled by a law firm; and
(2) the contribution when aggregated with all political contributions accepted by the candidate or
officeholder from the law firm, other members of the law firm, or a general-purpose committee
established or controlled by the law firm in connection with the election would exceed six times
the applicable contribution limit under Section 253.155.
(b) A person who receives a political contribution that violates Subsection (a) shall return the
contribution to the contributor not later than the later of:
(1) the last day of the reporting period in which the contribution is received; or
(2) the fifth day after the date the contribution is received.
(c) A person who fails to return a political contribution as required by Subsection (b) is liable for a
civil penalty not to exceed three times the total amount of political contributions accepted from the
law firm, members of the law firm, or general-purpose committees established or controlled by the
law firm in connection with the election.
(d) For purposes of this section, a general-purpose committee is established or controlled by a law
firm if the committee is established or controlled by members of the law firm.
(e) In this section:
(1) “Law firm” means a partnership, limited liability partnership, or professional corporation
organized for the practice of law.
(2) “Member” means a partner, associate, shareholder, employee, or person designated “of
counsel” or “of the firm.”
§ 253.158. Contribution by Spouse or Child Considered to be Contribution by Individual
(a) For purposes of Sections 253.155 and 253.157, a contribution by the spouse or child of an
individual is considered to be a contribution by the individual.
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(b) In this section, “child” means a person under 18 years of age who is not and has not been married
or who has not had the disabilities of minority removed for general purposes.
§ 253.159. Exception to Contribution Limits
Sections 253.155 and 253.157 do not apply to an individual who is related to the candidate or
officeholder within the second degree by consanguinity, as determined under Subchapter B, Chapter
573, Government Code.
§ 253.160. Aggregate Limit on Contributions From and Direct Campaign Expenditures by
General-Purpose Committee
(a) Subject to Section 253.1621, a judicial candidate or officeholder may not knowingly accept a
political contribution from a general-purpose committee that, when aggregated with each other
political contribution from a general-purpose committee in connection with an election, exceeds 15
percent of the applicable limit on expenditures prescribed by Section 253.168, regardless of whether
the limit on expenditures is suspended.
(b) A person who receives a political contribution that violates Subsection (a) shall return the
contribution to the contributor not later than the later of:
(1) the last day of the reporting period in which the contribution is received; or
(2) the fifth day after the date the contribution is received.
(c) For purposes of this section, an expenditure by a general-purpose committee for the purpose of
supporting a candidate, for opposing the candidate’s opponent, or for assisting the candidate as an
officeholder is considered to be a contribution to the candidate unless the campaign treasurer of the
general-purpose committee, in an affidavit filed with the authority with whom the candidate’s
campaign treasurer appointment is required to be filed, states that the committee has not directly or
indirectly communicated with the candidate’s campaign, including the candidate, an aide to the
candidate, a campaign officer, or a campaign consultant, or a specific-purpose committee in regard to
a strategic matter, including polling data, advertising, or voter demographics, in connection with the
candidate’s campaign.
(d) This section does not apply to a political expenditure by the principal political committee of the
state executive committee or a county executive committee of a political party that complies with
Section 253.171(b).
(e) A person who violates this section is liable for a civil penalty not to exceed three times the
amount by which the political contributions accepted in violation of this section exceed the
applicable limit prescribed by Subsection (a).

92
Texas Ethics Commission

Page 32

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

§ 253.1601. Contribution to Certain Committees Considered Contribution to Candidate
For purposes of Sections 253.155, 253.157, and 253.160, a contribution to a specific-purpose
committee for the purpose of supporting a judicial candidate, opposing the candidate’s opponent, or
assisting the candidate as an officeholder is considered to be a contribution to the candidate.
§ 253.161. Use of Contribution From Nonjudicial or Judicial Office Prohibited
(a) A judicial candidate or officeholder, a specific-purpose committee for supporting or opposing a
judicial candidate, or a specific-purpose committee for assisting a judicial officeholder may not use a
political contribution to make a campaign expenditure for judicial office or to make an officeholder
expenditure in connection with a judicial office if the contribution was accepted while the candidate
or officeholder:
(1) was a candidate for an office other than a judicial office; or
(2) held an office other than a judicial office, unless the person had become a candidate for
judicial office.
(b) A candidate, officeholder, or specific-purpose committee for supporting, opposing, or assisting
the candidate or officeholder may not use a political contribution to make a campaign expenditure
for an office other than a judicial office or to make an officeholder expenditure in connection with an
office other than a judicial office if the contribution was accepted while the candidate or
officeholder:
(1) was a candidate for a judicial office; or
(2) held a judicial office, unless the person had become a candidate for another office.
(c) This section does not prohibit a candidate or officeholder from making a political contribution to
another candidate or officeholder.
(d) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of political contributions used in violation of this section.
§ 253.1611. Certain Contributions by Judicial Candidates, Officeholders, and Committees
Restricted
(a) A judicial candidate or officeholder or a specific-purpose committee for supporting or opposing a
judicial candidate or assisting a judicial officeholder may not use a political contribution to
knowingly make political contributions that in the aggregate exceed $100 in a calendar year to a
candidate or officeholder.
(b) A judicial candidate or a specific-purpose committee for supporting or opposing a judicial
candidate may not use a political contribution to knowingly make political contributions to a political
committee in connection with a primary election.
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(c) A judicial candidate or a specific-purpose committee for supporting or opposing a judicial
candidate may not use a political contribution to knowingly make a political contribution to a
political committee that, when aggregated with each other political contribution to a political
committee in connection with a general election, exceeds $500.
(d) A judicial officeholder or a specific-purpose committee for assisting a judicial officeholder may
not, in any calendar year in which the office held is not on the ballot, use a political contribution to
knowingly make a political contribution to a political committee that, when aggregated with each
other political contribution to a political committee in that calendar year, exceeds $250.
(e) This section does not apply to a political contribution made to the principal political committee of
the state executive committee or a county executive committee of a political party that:
(1) is made in return for goods or services, including political advertising or a campaign
communication, the value of which substantially equals or exceeds the amount of the
contribution; or
(2) is in an amount that is not more than the candidate’s or officeholder’s pro rata share of the
committee’s normal overhead and administrative or operating costs.
(f) For purposes of Subsection (e)(2), a candidate’s or officeholder’s pro rata share of a political
committee’s normal overhead and administrative or operating costs is computed by dividing the
committee’s estimated total expenses for a period by the number of candidates and officeholders to
whom the committee reasonably expects to provide goods or services during that period.
(g) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of political contributions used in violation of this section.
§ 253.162. Restrictions on Reimbursement of Personal Funds and Payments on Certain Loans
(a) Subject to Section 253.1621, a judicial candidate or officeholder who makes political
expenditures from the person’s personal funds may not reimburse the personal funds from political
contributions in amounts that in the aggregate exceed, for each election in which the person’s name
appears on the ballot:
(1) for a statewide judicial office, $100,000; or
(2) for an office other than a statewide judicial office, five times the applicable contribution limit
under Section 253.155.
(b) A judicial candidate or officeholder who accepts one or more political contributions in the form
of loans, including an extension of credit or a guarantee of a loan or extension of credit, from one or
more persons related to the candidate or officeholder within the second degree by consanguinity, as
determined under Subchapter B, Chapter 573, Government Code, may not use political contributions
to repay the loans.
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(c) A person who is both a candidate and an officeholder may reimburse the person’s personal funds
only in one capacity.
(d) A person who violates this section is liable for a civil penalty not to exceed three times the
amount by which the reimbursement made in violation of this section exceeds the applicable limit
prescribed by Subsection (a).
§ 253.1621. Application of Contribution and Reimbursement Limits to Certain Candidates
(a) For purposes of a contribution limit prescribed by Section 253.155, 253.157, or 253.160 and the
limit on reimbursement of personal funds prescribed by Section 253.162, the general primary
election and general election for state and county officers are considered to be a single election in
which a judicial candidate is involved if the candidate:
(1) is unopposed in the primary election; or
(2) does not have an opponent in the general election whose name is to appear on the ballot.
(b) For a candidate to whom Subsection (a) applies, each applicable contribution limit prescribed by
Section 253.155, 253.157, or 253.160 is increased by 25 percent. A candidate who accepts political
contributions from a person that in the aggregate exceed the applicable contribution limit prescribed
by Section 253.155, 253.157, or 253.160 but that do not exceed the adjusted limit as determined
under this subsection may use the amount of those contributions that exceeds the limit prescribed by
Section 253.155, 253.157, or 253.160 only for making an officeholder expenditure.
§ 253.163. Notice Required for Certain Political Expenditures
(a) A person other than a candidate, officeholder, or the principal political committee of the state
executive committee or a county executive committee of a political party may not make political
expenditures that in the aggregate exceed $5,000 for the purpose of supporting or opposing a
candidate for an office other than a statewide judicial office or assisting such a candidate as an
officeholder unless the person files with the authority with whom a campaign treasurer appointment
by a candidate for the office is required to be filed a written declaration of the person’s intent to
make expenditures that exceed the limit prescribed by this subsection.
(b) A person other than a candidate, officeholder, or the principal political committee of the state
executive committee or a county executive committee of a political party may not make political
expenditures that in the aggregate exceed $25,000 for the purpose of supporting or opposing a
candidate for a statewide judicial office or assisting such a candidate as an officeholder unless the
person files with the commission a written declaration of the person’s intent to make expenditures
that exceed the limit prescribed by this subsection.
(c) A declaration under Subsection (a) or (b) must be filed not later than the earlier of:
(1) the date the person makes the political expenditure that causes the person to exceed the limit
prescribed by Subsection (a) or (b); or

95

Texas Ethics Commission

Page 35

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

(2) the 60th day before the date of the election in connection with which the political
expenditures are intended to be made.
(d) A declaration received under Subsection (a) or (b) shall be filed with the records of each judicial
candidate or officeholder on whose behalf the person filing the declaration intends to make political
expenditures. If the person intends to make only political expenditures opposing a judicial candidate,
the declaration shall be filed with the records of each candidate for the office.
(e) An expenditure made by a political committee or other association that consists only of costs
incurred in contacting the committee’s or association’s membership may be made without the
declaration required by Subsection (a) or (b).
(f) For purposes of this section, a person who makes a political expenditure benefiting more than one
judicial candidate or judicial officeholder shall, in accordance with rules adopted by the commission,
allocate a portion of the expenditure to each candidate or officeholder whom the expenditure benefits
in proportion to the benefit received by that candidate or officeholder. For purposes of this
subsection:
(1) a political expenditure for supporting judicial candidates or assisting judicial officeholders
benefits each candidate or officeholder supported or assisted; and
(2) a political expenditure for opposing a judicial candidate benefits each opponent of the
candidate.
(g) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of the political expenditures made in violation of this section.
§ 253.164. Voluntary Compliance
(a) When a person becomes a candidate for a judicial office, the person shall file with the authority
with whom the candidate’s campaign treasurer appointment is required to be filed:
(1) a sworn declaration of compliance stating that the person voluntarily agrees to comply with
the limits on expenditures prescribed by this subchapter; or
(2) a written declaration of the person’s intent to make expenditures that exceed the limits
prescribed by this subchapter.
(b) The limits on contributions and on reimbursement of personal funds prescribed by this
subchapter apply to complying candidates unless suspended as provided by Section 253.165 or
253.170. The limits on contributions and on reimbursement of personal funds prescribed by this
subchapter apply to noncomplying candidates regardless of whether the limits on contributions,
expenditures, and reimbursement of personal funds are suspended for complying candidates.
(c) A judicial candidate may not knowingly accept a campaign contribution or make or authorize a
campaign expenditure before the candidate files a declaration under Subsection (a).
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(d) A person who violates Subsection (c) is liable for a civil penalty not to exceed three times the
amount of the political contributions or political expenditures made in violation of this section.
§ 253.165. Effect of Noncomplying Candidate
(a) A complying candidate or a specific-purpose committee for supporting a complying candidate is
not required to comply with the limits on contributions, expenditures, and the reimbursement of
personal funds prescribed by this subchapter if another person becomes a candidate for the same
office and:
(1) files a declaration of intent to exceed the limits on expenditures under Section 253.164(a)(2);
(2) fails to file a declaration of compliance under Section 253.164(a)(1) or a declaration of intent
under Section 253.164(a)(2);
(3) files a declaration of compliance under Section 253.164(a)(1) but later exceeds the limits on
expenditures; or
(4) violates Section 253.173 or 253.174.
(b) The executive director of the commission shall issue an order suspending the limits on
contributions and expenditures for a specific office not later than the fifth day after the date the
executive director determines that:
(1) a person has become a candidate for that office and:
(A) has filed a declaration of intent to exceed the limits on expenditures under Section
253.164(a)(2); or
(B) has failed to file a declaration of compliance under Section 253.164(a)(1) or a declaration
of intent under Section 253.164(a)(2);
(2) a complying candidate for that office has exceeded the limit on expenditures prescribed by
this subchapter; or
(3) a candidate for that office has violated Section 253.173 or 253.174.
(c) A county clerk who receives a declaration of intent to exceed the limits on expenditures under
Section 253.164(a)(2) shall deliver a copy of the declaration to the executive director of the
commission not later than the fifth day after the date the county clerk receives the declaration.
(d) A county clerk who receives a campaign treasurer appointment in connection with a judicial
office and does not receive a declaration of compliance under Section 253.164(a)(1) or a declaration
of intent to exceed the limits on expenditures under Section 253.164(a)(2) shall deliver a copy of the
campaign treasurer appointment and a written notice of the candidate’s failure to file a declaration of
compliance or a declaration of intent to the executive director of the commission not later than the
fifth day after the date the county clerk receives the campaign treasurer appointment.
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(e) A county clerk who receives a written allegation that a complying candidate has exceeded the
limit on expenditures or that a candidate has engaged in conduct prohibited by Section 253.173 or
253.174 shall deliver a copy of the allegation to the executive director of the commission not later
than the fifth day after the date the county clerk receives the allegation. The county clerk shall, at no
cost to the commission, deliver to the executive director by mail or telephonic facsimile machine
copies of documents relevant to the allegation not later than 48 hours after the executive director
requests the documents.
(f) A county clerk is required to act under Subsection (c), (d), or (e) only in connection with an office
for which a campaign treasurer appointment is required to be filed with that county clerk.
§ 253.166. Benefit to Complying Candidate
(a) A complying candidate is entitled to state on political advertising as provided by Section 255.008
that the candidate complies with the Judicial Campaign Fairness Act, regardless of whether the limits
on contributions, expenditures, and the reimbursement of personal funds are later suspended.
(b) A noncomplying candidate is not entitled to the benefit provided by this section.
§ 253.167. Certification of Population; Notice of Contribution and Expenditure Limits
(a) For purposes of this subchapter only, not later than June 1 of each odd-numbered year, the
commission shall:
(1) make a written certification of the population of each judicial district for which a candidate
for judge or justice must file a campaign treasurer appointment with the commission; and
(2) deliver to the county clerk of each county a written certification of the county’s population, if
the county:
(A) comprises an entire judicial district under Chapter 26, Government Code; or
(B) has a statutory county court or statutory probate court, other than a multi county statutory
county court created under Subchapter D, Chapter 25, Government Code.
(b) Following certification of population under Subsection (a), the commission or county clerk, as
appropriate, shall make available to each candidate for an office covered by this subchapter written
notice of the contribution and expenditure limits applicable to the office the candidate seeks.
§ 253.168. Expenditure Limits
(a) For each election in which the candidate is involved, a complying candidate may not knowingly
make or authorize political expenditures that in the aggregate exceed:
(1) for a statewide judicial office, $2 million;
(2) for the office of chief justice or justice, court of appeals:
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(A) $500,000, if the population of the judicial district is more than one million; or
(B) $350,000, if the population of the judicial district is one million or less; or
(3) for an office other than an office covered by Subdivision (1) or (2):
(A) $350,000, if the population of the judicial district is more than one million;
(B) $200,000, if the population of the judicial district is 250,000 to one million; or
(C) $100,000, if the population of the judicial district is less than 250,000.
(b) A person who violates this section is liable for a civil penalty not to exceed three times the
amount by which the political expenditures made in violation of this section exceed the applicable
limit prescribed by Subsection (a).
§ 253.169. Expenditure by Certain Committees Considered Expenditure by Candidate
(a) For purposes of Section 253.168, an expenditure by a specific-purpose committee for the purpose
of supporting a candidate, opposing the candidate’s opponent, or assisting the candidate as an
officeholder is considered to be an expenditure by the candidate unless the candidate, in an affidavit
filed with the authority with whom the candidate’s campaign treasurer appointment is required to be
filed, states that the candidate’s campaign, including the candidate, an aide to the candidate, a
campaign officer, or a campaign consultant of the candidate, has not directly or indirectly
communicated with the committee in regard to a strategic matter, including polling data, advertising,
or voter demographics, in connection with the candidate’s campaign.
(b) This section applies only to an expenditure of which the candidate or officeholder has notice.
(c) An affidavit under this section shall be filed with the next report the candidate or officeholder is
required to file under Chapter 254 following the receipt of notice of the expenditure.
§ 253.170. Effect of Certain Political Expenditures
(a) A complying candidate for an office other than a statewide judicial office or a specific-purpose
committee for supporting such a candidate is not required to comply with the limits on contributions,
expenditures, and the reimbursement of personal funds prescribed by this subchapter if a person
other than the candidate’s opponent or the principal political committee of the state executive
committee or a county executive committee of a political party makes political expenditures that in
the aggregate exceed $5,000 for the purpose of supporting the candidate’s opponent, opposing the
candidate, or assisting the candidate’s opponent as an officeholder.
(b) A complying candidate for a statewide judicial office or a specific-purpose committee for
supporting such a candidate is not required to comply with the limits on contributions, expenditures,
and the reimbursement of personal funds prescribed by this subchapter if a person other than the
candidate’s opponent or the principal political committee of the state executive committee or a
county executive committee of a political party makes political expenditures that in the aggregate
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exceed $25,000 for the purpose of supporting the candidate’s opponent, opposing the candidate, or
assisting the candidate’s opponent as an officeholder.
(c) The executive director of the commission shall issue an order suspending the limits on
contributions, expenditures, and the reimbursement of personal funds for a specific office not later
than the fifth day after the date the executive director determines that:
(1) a declaration of intent to make expenditures that exceed the limit prescribed by Subsection (a)
or (b) is filed in connection with the office as provided by Section 253.163; or
(2) a political expenditure that exceeds the limit prescribed by Subsection (a) or (b) has been
made.
(d) A county clerk who receives a declaration of intent to make expenditures that exceed the limit
prescribed by Subsection (a) or (b) shall deliver a copy of the declaration to the executive director of
the commission not later than the fifth day after the date the county clerk receives the declaration. A
county clerk who receives a written allegation that a person has made a political expenditure that
exceeds the limit prescribed by Subsection (a) or (b) shall deliver a copy of the allegation to the
executive director not later than the fifth day after the date the county clerk receives the allegation.
The county clerk shall, at no cost to the commission, deliver to the executive director by mail or
telephonic facsimile machine copies of documents relevant to the allegation not later than 48 hours
after the executive director requests the documents. A county clerk is required to act under this
subsection only in connection with an office for which a campaign treasurer appointment is required
to be filed with that county clerk.
(e) An expenditure made by a political committee or other association that consists only of costs
incurred in contacting the committee’s or association’s membership does not count towards the limit
prescribed by Subsection (a) or (b).
§ 253.171. Contribution From or Direct Campaign Expenditure by Political Party
(a) Except as provided by Subsection (b), a political contribution to or a direct campaign expenditure
on behalf of a complying candidate that is made by the principal political committee of the state
executive committee or a county executive committee of a political party is considered to be a
political expenditure by the candidate for purposes of the expenditure limits prescribed by Section
253.168.
(b) Subsection (a) does not apply to a political expenditure for a generic get-out-the-vote campaign
or for a written list of two or more candidates that:
(1) identifies the party’s candidates by name and office sought, office held, or photograph;
(2) does not include any reference to the judicial philosophy or positions on issues of the party’s
judicial candidates; and
(3) is not broadcast, cablecast, published in a newspaper or magazine, or placed on a billboard.
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§ 253.172. Restriction on Exceeding Expenditure Limits
(a) A candidate who files a declaration of compliance under Section 253.164(a)(1) and who later
files a declaration of intent to exceed the limits on expenditures under Section 253.164(a)(2) or a
specific-purpose committee for supporting such a candidate may not make a political expenditure
that causes the person to exceed the applicable limit on expenditures prescribed by Section 253.168
before the 60th day after the date the candidate files the declaration of intent to exceed the limits on
expenditures.
(b) A person who violates this section is liable for a civil penalty not to exceed three times the
amount of political expenditures made in violation of this section.
§ 253.173. Agreement to Evade Limits Prohibited
(a) A complying candidate may not:
(1) solicit a person to enter a campaign as a noncomplying candidate opposing the complying
candidate; or
(2) enter into an agreement under which a person enters a campaign as a noncomplying candidate
opposing the complying candidate.
(b) A candidate who violates this section is considered to be a noncomplying candidate.
§ 253.174. Misrepresentation of Opponent’s Compliance With or Violation of Subchapter
Prohibited
(a) A candidate for judicial office may not knowingly misrepresent that an opponent of the candidate:
(1) is a noncomplying candidate; or
(2) has violated this subchapter.
(b) A candidate who violates this section is considered to be a noncomplying candidate.
§ 253.175. Judicial Campaign Fairness Fund
(a) The judicial campaign fairness fund is a special account in the general revenue fund.
(b) The judicial campaign fairness fund consists of:
(1) penalties recovered under Section 253.176; and
(2) any gifts or grants received by the commission under Subsection (e).
(c) The judicial campaign fairness fund may be used only for:
(1) voter education projects that relate to judicial
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(2) payment of costs incurred in imposing civil penalties under this subchapter.
(d) To the extent practicable, the fund shall be permitted to accumulate until the balance is sufficient
to permit the publication of a voter’s guide that lists candidates for judicial office, their backgrounds,
and similar information. The commission shall implement this subsection and shall adopt rules
under which a candidate must provide information to the commission for inclusion in the voter’s
guide. In providing the information, the candidate shall comply with applicable provisions of the
Code of Judicial Conduct. The voter’s guide must, to the extent practicable, indicate whether each
candidate is a complying candidate or noncomplying candidate, based on declarations filed under
Section 253.164 or determinations by the executive director or the county clerk, as appropriate, under
Section 253.165. The listing of a noncomplying candidate may not include any information other
than the candidate’s name and must include a statement that the candidate is not entitled to have
complete information about the candidate included in the guide.
(e) The commission may accept gifts and grants for the purposes described by Subsections (c)(1) and
(d). Funds received under this subsection shall be deposited to the credit of the judicial campaign
fairness fund.
(f) The judicial campaign fairness fund is exempt from Sections 403.094 and 403.095, Government
Code.
§ 253.176. Civil Penalty
(a) The commission may impose a civil penalty against a person only after a formal hearing as
provided by Subchapter E, Chapter 571, Government Code.
(b) The commission shall base the amount of the penalty on:
(1) the seriousness of the violation;
(2) the history of previous violations;
(3) the amount necessary to deter future violations; and
(4) any other matter that justice may require.
(c) A penalty collected under this section shall be deposited to the credit of the judicial campaign
fairness fund.
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CHAPTER 254. POLITICAL REPORTING
SUBCHAPTER A. RECORDKEEPING
§ 254.001. Recordkeeping Required
(a) Each candidate and each officeholder shall maintain a record of all reportable activity.
(b) Each campaign treasurer of a political committee shall maintain a record of all reportable activity.
(c) The record must contain the information that is necessary for filing the reports required by this
chapter.
(d) A person required to maintain a record under this section shall preserve the record for at least two
years beginning on the filing deadline for the report containing the information in the record.
(e) A person who violates this section commits an offense. An offense under this section is a Class
B misdemeanor.
SUBCHAPTER B. POLITICAL REPORTING GENERALLY
§ 254.031. General Contents of Reports
(a) Except as otherwise provided by this chapter, each report filed under this chapter must include:
(1) the amount of political contributions from each person that in the aggregate exceed $50 and
that are accepted during the reporting period by the person or committee required to file a report
under this chapter, the full name and address of the person making the contributions, and the
dates of the contributions;
(2) the amount of loans that are made during the reporting period for campaign or officeholder
purposes to the person or committee required to file the report and that in the aggregate exceed
$50, the dates the loans are made, the interest rate, the maturity date, the type of collateral for the
loans, if any, the full name and address of the person or financial institution making the loans,
the full name and address, principal occupation, and name of the employer of each guarantor of
the loans, the amount of the loans guaranteed by each guarantor, and the aggregate principal
amount of all outstanding loans as of the last day of the reporting period;
(3) the amount of political expenditures that in the aggregate exceed $100 and that are made
during the reporting period, the full name and address of the persons to whom the expenditures
are made, and the dates and purposes of the expenditures;
(4) the amount of each payment made during the reporting period from a political contribution if
the payment is not a political expenditure, the full name and address of the person to whom the
payment is made, and the date and purpose of the payment;
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(5) the total amount or a specific listing of the political contributions of $50 or less accepted and
the total amount or a specific listing of the political expenditures of $100 or less made during the
reporting period;
(6) the total amount of all political contributions accepted and the total amount of all political
expenditures made during the reporting period;
(7) the name of each candidate or officeholder who benefits from a direct campaign expenditure
made during the reporting period by the person or committee required to file the report, and the
office sought or held, excluding a direct campaign expenditure that is made by the principal
political committee of a political party on behalf of a slate of two or more nominees of that party;
(8) as of the last day of a reporting period for which the person is required to file a report, the
total amount of political contributions accepted, including interest or other income on those
contributions, maintained in one or more accounts in which political contributions are deposited
as of the last day of the reporting period;
(9) any credit, interest, rebate, refund, reimbursement, or return of a deposit fee resulting from
the use of a political contribution or an asset purchased with a political contribution that is
received during the reporting period and the amount of which exceeds $100;
(10) any proceeds of the sale of an asset purchased with a political contribution that is received
during the reporting period and the amount of which exceeds $100;
(11) any investment purchased with a political contribution that is received during the reporting
period and the amount of which exceeds $100;
(12) any other gain from a political contribution that is received during the reporting period and
the amount of which exceeds $100; and
(13) the full name and address of each person from whom an amount described by Subdivision
(9), (10), (11), or (12) is received, the date the amount is received, and the purpose for which the
amount is received.
(a-1) A de minimis error in calculating or reporting a cash balance under Subsection (a)(8) is not a
violation of this section.
(b) If no reportable activity occurs during a reporting period, the person required to file a report shall
indicate that fact in the report.
§ 254.0311. Report by Legislative Caucus
(a) A legislative caucus shall file a report of contributions and expenditures as required by this
section.
(b) A report filed under this section must include:
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(1) the amount of contributions from each person, other than a caucus member, that in the
aggregate exceed $50 and that are accepted during the reporting period by the legislative caucus,
the full name and address of the person making the contributions, and the dates of the
contributions;
(2) the amount of loans that are made during the reporting period to the legislative caucus and
that in the aggregate exceed $50, the dates the loans are made, the interest rate, the maturity date,
the type of collateral for the loans, if any, the full name and address of the person or financial
institution making the loans, the full name and address, principal occupation, and name of the
employer of each guarantor of the loans, the amount of the loans guaranteed by each guarantor,
and the aggregate principal amount of all outstanding loans as of the last day of the reporting
period;
(3) the amount of expenditures that in the aggregate exceed $50 and that are made during the
reporting period, the full name and address of the persons to whom the expenditures are made,
and the dates and purposes of the expenditures;
(4) the total amount or a specific listing of contributions of $50 or less accepted from persons
other than caucus members and the total amount or a specific listing of expenditures of $50 or
less made during the reporting period; and
(5) the total amount of all contributions accepted, including total contributions from caucus
members, and the total amount of all expenditures made during the reporting period.
(c) If no reportable activity occurs during a reporting period, the legislative caucus shall indicate that
fact in the report.
(d) A legislative caucus shall file with the commission two reports for each year.
(e) The first report shall be filed not later than July 15. The report covers the period beginning
January 1 or the day the legislative caucus is organized, as applicable, and continuing through June
30.
(f) The second report shall be filed not later than January 15. The report covers the period beginning
July 1 or the day the legislative caucus is organized, as applicable, and continuing through December
31.
(g) A legislative caucus shall maintain a record of all reportable activity under this section and shall
preserve the record for at least two years beginning on the filing deadline for the report containing
the information in the record.
(h) In this section, “legislative caucus” has the meaning assigned by Section 253.0341.
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§ 254.0312. Best Efforts
(a) A person required to file a report under this chapter is considered to be in compliance with
Section 254.0612, 254.0912, or 254.1212 only if the person or the person's campaign treasurer shows
that the person has used best efforts to obtain, maintain, and report the information required by those
sections. A person is considered to have used best efforts to obtain, maintain, and report that
information if the person or the person's campaign treasurer complies with this section.
(b) Each written solicitation for political contributions from an individual must include:
(1) a clear request for the individual's full name and address, the individual's principal occupation
or job title, and the full name of the individual's employer; and
(2) an accurate statement of state law regarding the collection and reporting of individual
contributor information, such as:
(A) “State law requires (certain candidates, officeholders, or political committees, as
applicable) to use best efforts to collect and report the full name and address, principal
occupation or job title, and full name of employer of individuals whose contributions equal
or exceed $500 in a reporting period.”; or
(B) “To comply with state law, (certain candidates, officeholders, or political committees, as
applicable) must use best efforts to obtain, maintain, and report the full name and address,
principal occupation or job title, and full name of employer of individuals whose
contributions equal or exceed $500 in a reporting period.”
(c) For each political contribution received from an individual that, when aggregated with all other
political contributions received from the individual during the reporting period, equals or exceeds
$500 and for which the information required by Section 254.0612, 254.0912, or 254.1212 is not
provided, the person must make at least one oral or written request for the missing information. A
request under this subsection:
(1) must be made not later than the 30th day after the date the contribution is received;
(2) must include a clear and conspicuous statement that complies with Subsection (b);
(3) if made orally, must be documented in writing; and
(4) may not be made in conjunction with a solicitation for an additional political contribution.
(d) A person must report any information required by Section 254.0612, 254.0912, or 254.1212 that
is not provided by the individual making the political contribution and that the person has in the
person's records of political contributions or previous reports under this chapter.
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(e) A person who receives information required by Section 254.0612, 254.0912, or 254.1212 after
the filing deadline for the report on which the contribution is reported must include the missing
information on the next report the person is required to file under this chapter.
§ 254.032. Nonreportable Personal Travel Expense
A political contribution consisting of personal travel expense incurred by an individual is not
required to be reported under this chapter if the individual receives no reimbursement for the
expense.
§ 254.033. Nonreportable Personal Service
A political contribution consisting of an individual’s personal service is not required to be reported
under this chapter if the individual receives no compensation for the service.
§ 254.034. Time of Accepting Contribution
(a) A determination to accept or refuse a political contribution that is received by a candidate,
officeholder, or political committee shall be made not later than the end of the reporting period
during which the contribution is received.
(b) If the determination to accept or refuse a political contribution is not made before the time
required by Subsection (a) for purposes of this chapter, the contribution is considered to have been
accepted on the last day of that reporting period.
(c) A political contribution that is received but not accepted shall be returned to the contributor not
later than the 30th day after the deadline for filing a report for the reporting period during which the
contribution is received. A contribution not returned within that time is considered to be accepted.
(d) A candidate, officeholder, or political committee commits an offense if the person knowingly
fails to return a political contribution as required by Subsection (c).
(e) An offense under this section is a Class A misdemeanor.
§ 254.035. Time of Making Expenditure
(a) For purposes of reporting under this chapter, a political expenditure is not considered to have
been made until the amount is readily determinable by the person making the expenditure, except as
provided by Subsection (b).
(b) If the character of an expenditure is such that under normal business practice the amount is not
disclosed until receipt of a periodic bill, the expenditure is not considered made until the date the bill
is received.
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(c) The amount of a political expenditure made by credit card is readily determinable by the person
making the expenditure on the date the person receives the credit card statement that includes the
expenditure.
(d) Subsection (c) does not apply to a political expenditure made by credit card during the period
covered by a report required to be filed under Section 254.064(b) or (c), 254.124(b) or (c), or
254.154(b) or (c).
§ 254.036. Form of Report; Affidavit; Mailing of Forms
(a) Each report filed under this chapter with an authority other than the commission must be in a
format prescribed by the commission. A report filed with the commission that is not required to be
filed by computer diskette, modem, or other means of electronic transfer must be on a form
prescribed by the commission and written in black ink or typed with black typewriter ribbon or, if the
report is a computer printout, the printout must conform to the same format and paper size as the
form prescribed by the commission.
(b) Except as provided by Subsection (c) or (e), each report filed under this chapter with the
commission must be filed by computer diskette, modem, or other means of electronic transfer, using
computer software provided by the commission or computer software that meets commission
specifications for a standard file format.
(c) A candidate, officeholder, or political committee that is required to file reports with the
commission may file reports that comply with Subsection (a) if:
(1) the candidate, officeholder, or campaign treasurer of the committee files with the commission
an affidavit stating that the candidate, officeholder, or committee, an agent of the candidate,
officeholder, or committee, or a person with whom the candidate, officeholder, or committee
contracts does not use computer equipment to keep the current records of political contributions,
political expenditures, or persons making political contributions to the candidate, officeholder, or
committee; and
(2) the candidate, officeholder, or committee does not, in a calendar year, accept political
contributions that in the aggregate exceed $20,000 or make political expenditures that in the
aggregate exceed $20,000.
(c-1) An affidavit under Subsection (c) must be filed with each report filed under Subsection (a).
The affidavit must include a statement that the candidate, officeholder, or political committee
understands that the candidate, officeholder, or committee shall file reports as required by Subsection
(b) if:
(1) the candidate, officeholder, or committee, a consultant of the candidate, officeholder, or
committee, or a person with whom the candidate, officeholder, or committee contracts uses
computer equipment for a purpose described by Subsection (c); or
(2) the candidate, officeholder, or committee exceeds $20,000 in political contributions or
political expenditures in a calendar year.
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(e) A candidate for an office described by Section 252.005(5) or a specific-purpose committee for
supporting or opposing only candidates for an office described by Section 252.005(5) or a measure
described by Section 252.007(5) may file reports that comply with Subsection (a).
(f) In prescribing the format of a report filed under this chapter with an authority other than the
commission, the commission shall ensure that:
(1) a report may be filed:
(A) by first class United States mail or common or contract carrier;
(B) by personal delivery; or
(C) by electronic filing, if the authority with whom the report is required to be filed
has adopted rules and procedures to provide for the electronic filing of the report
and the report is filed in accordance with those rules and procedures; and
(2) an authority with whom a report is electronically filed issues an electronic receipt for
the report to the person filing the report.
(h) Each report filed under this chapter that is not filed by electronic transfer must be accompanied
by an affidavit executed by the person required to file the report. The affidavit must contain the
statement: “I swear, or affirm, under penalty of perjury, that the accompanying report is true and
correct and includes all information required to be reported by me under Title 15, Election Code.”
Each report filed under this chapter by electronic transfer must be under oath by the person required
to file the report and must contain, in compliance with commission specifications, the digitized
signature of the person required to file the report. A report filed under this chapter is considered to
be under oath by the person required to file the report, and the person is subject to prosecution under
Chapter 37, Penal Code, regardless of the absence of or a defect in the affidavit.
(i) Each person required to file reports with the commission that comply with Subsection (b) shall
file with the commission a written statement providing the manner of electronic transfer that the
person will use to file the report. A statement under this subsection must be filed not later than the
30th day before the filing deadline for the first report a person is required to file under Subsection
(b). A person who intends to change the manner of filing described by the person's most recent
statement shall notify the commission of the change not later than the 30th day before the filing
deadline for the report to which the change applies. If a person does not file a statement under this
subsection, the commission may accept as authentic a report filed in any manner that complies with
Subsection (b). If the commission receives a report that is not filed in the manner described by the
person's most recent statement under this subsection, the commission shall promptly notify the
person in writing that the commission has received a report filed in a different manner than expected.
(j) As part of the notification required by Section 251.033, the commission shall mail the appropriate
forms to each person required to file a report with the commission during that reporting period.
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(k) The commission shall prescribe forms for purposes of legislative caucus reports under Section
254.0311 that are separate and distinct from forms for other reports under this chapter.
(l) This section applies to a report that is filed electronically or otherwise.
Section 254.0361 transferred to Subchapter C, Chapter 571, Gov’t Code, by Acts 2003, 78th
Leg., R.S., H.B. 1606, § 1.08, eff. Sept. 1, 2003.
§ 254.0362. Use of Publicly Accessible Computer Terminal for Preparation of Reports
(a) Except as provided by Subsection (d), a person who is required to file reports under this chapter
may use a publicly accessible computer terminal that has Internet access and web browser software
to prepare the reports.
(b) A public entity may prescribe reasonable restrictions on the use of a publicly accessible computer
terminal for preparation of reports under this chapter, except that a public entity may not prohibit a
person from using a computer terminal for preparation of reports during the public entity's regular
business hours if the person requests to use the computer terminal less than 48 hours before a
reporting deadline to which the person is subject.
(c) This section does not require a public entity to provide a person with consumable materials,
including paper and computer diskettes, in conjunction with the use of a publicly accessible
computer terminal.
(d) An officeholder may not use a computer issued to the officeholder for official use to prepare a
report under this title.
(e) In this section:
(1) “Public entity” means a state agency, city, county, or independent school district.
(2) “Publicly accessible computer terminal” means a computer terminal that is normally available
for use by members of the public and that is owned by a state agency, an independent school
district, or a public library operated by a city or county.
§ 254.037. Filing Deadline
(a) Except as provided by Subsection (b), the deadline for filing a report required by this chapter is 5
p.m. on the last day permitted under this chapter for filing the report.
(b) The deadline for filing a report electronically with the commission as required by this chapter is
midnight on the last day for filing the report.
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§ 254.038. Special Report Near Election by Certain Candidates and Political Committees
(a) In addition to other reports required by this chapter, the following persons shall file additional
reports during the period beginning the ninth day before election day and ending at 12 noon on the
day before election day:
(1) a candidate for an office specified by Section 252.005(1) who accepts political contributions
from a person that in the aggregate exceed $1,000 during that reporting period; and
(2) a specific-purpose committee for supporting or opposing a candidate described by
Subdivision (1) and that accepts political contributions from a person that in the aggregate
exceed $1,000 during that reporting period.
(b) Each report required by this section must include the amount of the contributions specified by
Subsection (a), the full name and address of the person making the contributions, and the dates of the
contributions.
(c) A report under this section shall be filed electronically, by telegram or telephonic facsimile
machine, or by hand, in the form required by Section 254.036. The commission must receive a
report under this section filed by telegram, telephonic facsimile machine, or hand not later than 5
p.m. of the first business day after the date the contribution is accepted. The commission must
receive a report under this section filed electronically not later than midnight of the first business day
after the date the contribution is accepted. A report under this section is not required to be
accompanied by the affidavit required under Section 254.036(h) or to be submitted on a form
prescribed by the commission. A report under this section that complies with Section 254.036(a)
must be accompanied by an affidavit under Section 254.036(c)(1) unless the candidate or committee
has submitted an affidavit under Section 254.036(c)(1) with another report filed in connection with
the election for which a report is required under this section.
(d) To the extent of a conflict between this section and Section 254.036, this section controls.
§ 254.039. Special Report Near Election by Certain General-Purpose Committees
(a) In addition to other reports required by this chapter, a general-purpose committee shall file
additional reports during the period beginning the ninth day before election day and ending at 12
noon on the day before election day if the committee:
(1) accepts political contributions from a person that in the aggregate exceed $5,000 during that
reporting period: or
(2) makes direct campaign expenditures supporting or opposing either a single candidate that in
the aggregate exceed $1,000 or a group of candidates that in the aggregate exceed $15,000 during
that reporting period.
(a-1) A report under this section shall be filed electronically, by telegram or telephonic facsimile
machine, or by hand, in the form required by Section 254.036. The commission must receive a
report under this section not later than 5 p.m. of111
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is accepted or the expenditure is made. A report under this section is not required to be accompanied
by the affidavit required under Section 254.036(h) or to be submitted on a form prescribed by the
commission. A report under this section that complies with Section 254.036(a) must be
accompanied by an affidavit under Section 254.036(c)(1) unless the committee has submitted an
affidavit under Section 254.036(c)(1) with another report filed in connection with the election for
which a report is required under this section.
(a-2) Each report required by Subsection (a)(1) must include the amount of the contributions
specified by that subsection, the full name and address of the person making the contributions, and
the dates of the contributions.
(b) Each report required by Subsection (a)(2) must include the amount of the expenditures, the full
name and address of the persons to whom the expenditures are made, and the dates and purposes of
the expenditures.
(c) To the extent of a conflict between this section and Section 254.036, this section controls.
§ 254.0391. Report During Special Legislative Session
(a) A statewide officeholder, a member of the legislature, or a specific-purpose committee for
supporting, opposing, or assisting a statewide officeholder or member of the legislature, or a
candidate for statewide office or the legislature or a specific-purpose committee for supporting or
opposing the candidate, that accepts a political contribution during the period beginning on the date
the governor signs the proclamation calling a special legislative session and continuing through the
date of final adjournment shall report the contribution to the commission not later than the 30th day
after the date of final adjournment.
(b) A determination to accept or refuse the political contribution shall be made not later than the third
day after the date the contribution is received.
(c) Each report required by this section must include the amount of the political contribution, the full
name and address of the person making the contribution, and the date of the contribution.
(d) A report is not required under this section if a person covered by Subsection (a) is required to file
another report under this chapter not later than the 10th day after the date a report required under this
section would be due.
§ 254.040. Preservation of Reports; Record of Inspection
(a) Each report filed under this chapter shall be preserved by the authority with whom it is filed for at
least two years after the date it is filed.
(b) Each time a person requests to inspect a report, the commission shall place in the file a statement
of the person’s name and address, whom the person represents, and the date of the request. The
commission shall retain that statement in the file for one year after the date the requested report is
filed. This subsection does not apply to a request to inspect a report by:
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(1) a member or employee of the commission acting on official business; or
(2) an individual acting on the individual’s own behalf.
§ 254.0401. Availability of Reports on Internet
(a) The commission shall make each report filed with the commission under Section 254.036(b)
available to the public on the Internet not later than the second business day after the date the report
is filed.
(a-1) The county clerk of a county with a population of 800,000 or more shall make a report filed
with the clerk by a candidate, officeholder, or specific-purpose committee under this subchapter in
connection with a county office or the office of county commissioner available to the public on the
county’s Internet website not later than the fifth business day after the date the report is received.
(b) Repealed by Acts 2013, 83rd Leg., R.S., H.B. 195, § 3, eff. Sept. 1, 2013.
(c) The clerk of a municipality with a population of 500,000 or more shall make a report filed with
the clerk by a candidate, officeholder, or specific-purpose committee under this subchapter in
connection with the office of mayor or member of the municipality’s governing body available to the
public on the municipality’s Internet website not later than the fifth business day after the date the
report is received.
(d) The access allowed by this section to reports is in addition to the public's access to the
information through other electronic or print distribution of the information.
(e) Before making a report filed under Section 254.036(b) available on the Internet, the commission
shall remove each portion, other than city, state, and zip code, of the address of a person listed as
having made a political contribution to the person filing the report. The address information
removed must remain available on the report maintained in the commission's office but may not be
available electronically at that office.
(f) The commission shall clearly state on the Internet website on which reports are provided that
reports filed by an independent candidate, a third-party candidate, or a specific-purpose committee
for supporting or opposing an independent or third-party candidate will not be available if the
candidate or committee has not yet filed a report.
§ 254.04011. Availability of Reports of School Trustees on Internet
(a) This section applies only to a school district:
(1) located wholly or partly in a municipality with a population of more than 500,000; and
(2) with a student enrollment of more than 15,000.

113
Texas Ethics Commission

Page 53

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

(b) A report filed under this chapter by a member of the board of trustees of a school district, a
candidate for membership on the board of trustees of a school district, or a specific-purpose
committee for supporting, opposing, or assisting a candidate or member of a board of trustees of a
school district must be posted on the Internet website of the school district.

(c) A report to which Subsection (b) applies must be available to the public on the Internet website
not later than the fifth business day after the date the report is filed with the school district.
(d) The access allowed by this section to reports is in addition to the public's access to the
information through other electronic or print distribution of the information.
(e) Before making a report available on the Internet under this section, the school district may
remove each portion, other than city, state, and zip code, of the address of a person listed as having
made a political contribution to the person filing the report. If the address information is removed as
permitted by this subsection, the information must remain available on the report maintained in the
school district's office.
§ 254.0402. Public Inspection of Reports
(a) Notwithstanding Section 552.222(a), Government Code, the authority with whom a report is filed
under this chapter may not require a person examining the report to provide any information or
identification.
(b) The commission shall make information from reports filed with the commission under Section
254.036(b) available by electronic means, including:
(1) providing access to computer terminals at the commission's office;
(2) providing information on computer diskette for purchase at a reasonable cost; and
(3) providing modem or other electronic access to the information.
§ 254.0405. Amendment of Filed Report
(a) A person who files a semiannual report under this chapter may amend the report.
(b) A semiannual report that is amended before the eighth day after the date the original report was
filed is considered to have been filed on the date on which the original report was filed.
(c) A semiannual report that is amended on or after the eighth day after the original report was filed
is considered to have been filed on the date on which the original report was filed if:
(1) the amendment is made before any complaint is filed with regard to the subject of the
amendment; and
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(2) the original report was made in good faith and without an intent to mislead or to misrepresent
the information contained in the report.
§ 254.041. Criminal Penalty for Untimely or Incomplete Report
(a) A person who is required by this chapter to file a report commits an offense if the person
knowingly fails:
(1) to file the report on time;
(2) to file a report by computer diskette, modem, or other means of electronic transfer, if the
person is required to file reports that comply with Section 254.036(b); or
(3) to include in the report information that is required by this title to be included.
(b) Except as provided by Subsection (c), an offense under this section is a Class C misdemeanor.
(c) A violation of Subsection (a)(3) by a candidate or officeholder is a Class A misdemeanor if the
report fails to include information required by Section 254.061(3) or Section 254.091(2), as
applicable.
(d) It is an exception to the application of Subsection (a)(3) that:
(1) the information was required to be included in a semiannual report; and
(2) the person amended the report within the time prescribed by Section 254.0405(b) or under the
circumstances described by Section 254.0405(c).
§ 254.042. Civil Penalty for Late Report
(a) The commission shall determine from any available evidence whether a report required to be filed
with the commission under this chapter is late. On making that determination, the commission shall
immediately mail a notice of the determination to the person required to file the report.
(b) If a report other than a report under Section 254.064(c), 254.124(c), or 254.154(c) or the first
report under Section 254.063 or 254.123 that is required to be filed following the primary or general
election is determined to be late, the person required to file the report is liable to the state for a civil
penalty of $500. If a report under Section 254.064(c), 254.124(c), or 254.154(c) or the first report
under Section 254.063 or 254.153 that is required to be filed following the primary or general
election is determined to be late, the person required to file the report is liable to the state for a civil
penalty of $500 for the first day the report is late and $100 for each day thereafter that the report is
late. If a report is more than 30 days late, the commission shall issue a warning of liability by
registered mail to the person required to file the report. If the penalty is not paid before the 10th day
after the date on which the warning is received, the person is liable for a civil penalty in an amount
determined by commission rule, but not to exceed $10,000.
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(c) A penalty paid voluntarily under this section shall be deposited in the State Treasury to the credit
of the General Revenue Fund.
§ 254.043. Action to Require Compliance
(a) This section applies only to:
(1) a person required to file reports under this chapter with the commission; or
(2) a person required to file reports under this chapter with an authority other than the
commission in connection with an office of a political subdivision in a county with a population
of at least 500,000.
(b) A resident of the territory served by an office may bring an action for injunctive relief against a
candidate for or holder of that office or a specific-purpose committee for supporting or opposing
such a candidate or assisting such an officeholder to require the person to file a report under this
chapter that the person has failed to timely file.
(c) An action under this section may be brought against a person required to file reports under this
chapter only if:
(1) the report is not filed before the 60th day after the date on which the report was required to be
filed;
(2) not earlier than the 60th day after the date on which the report was required to be filed, the
person bringing the action delivers written notice by certified mail to the person required to file
the report, stating:
(A) the person's intention to bring an action under this section if the report is not filed; and
(B) that an action to require the filing of the report may be filed if the report is not filed
before the 30th day after the date on which the person required to file the report receives the
notice; and
(3) the report is not filed before the 30th day after the date on which the person required to file
the report receives the notice required by Subdivision (2).
(d) The court shall award a plaintiff who prevails in an action under this section reasonable attorney's
fees and court costs.
SUBCHAPTER C. REPORTING BY CANDIDATE
§ 254.061. Additional Contents of Reports
In addition to the contents required by Section 254.031, each report by a candidate must include:
(1) the candidate’s full name and address, the office sought, and the identity and date of the
election for which the report is filed;

116

Texas Ethics Commission

Page 56

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

(2) the campaign treasurer’s name, residence or business street address, and telephone number;
(3) for each political committee from which the candidate received notice under Section 254.128
or 254.161:
(A) the committee’s full name and address;
(B) an indication of whether the committee is a general-purpose committee or a
specific-purpose committee; and
(C) the full name and address of the committee’s campaign treasurer; and
(4) on a separate page or pages of the report, the identification of any payment from political
contributions made to a business in which the candidate has a participating interest of more than
10 percent, holds a position on the governing body of the business, or serves as an officer of the
business.
§ 254.0611. Additional Contents of Reports by Certain Judicial Candidates
(a) In addition to the contents required by Sections 254.031 and 254.061, each report by a candidate
for a judicial office covered by Subchapter F, Chapter 253, must include:
(1) the total amount of political contributions, including interest or other income, maintained in
one or more accounts in which political contributions are deposited as of the last day of the
reporting period;
(2) for each individual from whom the person filing the report has accepted political
contributions that in the aggregate exceed $50 and that are accepted during the reporting period:
(A) the principal occupation and job title of the individual and the full name of the employer
of the individual or of the law firm of which the individual or the individual’s spouse is a
member, if any; or
(B) if the individual is a child, the full name of the law firm of which either of the
individual’s parents is a member, if any;
(3) a specific listing of each asset valued at $500 or more that was purchased with political
contributions and on hand as of the last day of the reporting period;
(4) for each political contribution accepted by the person filing the report but not received as of
the last day of the reporting period:
(A) the full name and address of the person making the contribution;
(B) the amount of the contribution; and
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(C) the date of the contribution; and
(5) for each outstanding loan to the person filing the report as of the last day of the reporting
period:
(A) the full name and address of the person or financial institution making the loan; and
(B) the full name and address of each guarantor of the loan other than the candidate.
(b) In this section:
(1) “Child” has the meaning assigned by Section 253.158.
(2) “Law firm” and “member” have the meanings assigned by Section 253.157.
§ 254.0612. Additional Contents of Reports by Candidate for Statewide Executive Office or
Legislative Office
In addition to the contents required by Sections 254.031 and 254.061, each report by a candidate for
a statewide office in the executive branch or a legislative office must include, for each individual
from whom the person filing the report has accepted political contributions that in the aggregate
equal or exceed $500 and that are accepted during the reporting period:
(1) the individual's principal occupation or job title; and
(2) the full name of the individual's employer.
§ 254.062. Certain Officeholder Activity Included
If an officeholder who becomes a candidate has reportable activity that is not reported under
Subchapter D before the end of the period covered by the first report the candidate is required to file
under this subchapter, the reportable activity shall be included in the first report filed under this
subchapter instead of in a report filed under Subchapter D.
§ 254.063. Semiannual Reporting Schedule for Candidate
(a) A candidate shall file two reports for each year as provided by this section.
(b) The first report shall be filed not later than July 15. The report covers the period beginning
January 1, the day the candidate’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through June 30.
(c) The second report shall be filed not later than January 15. The report covers the period beginning
July 1, the day the candidate’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through December 31.
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§ 254.064. Additional Reports of Opposed Candidate
(a) In addition to other required reports, for each election in which a person is a candidate and has an
opponent whose name is to appear on the ballot, the person shall file two reports.
(b) The first report must be received by the authority with whom the report is required to be filed not
later than the 30th day before election day. The report covers the period beginning the day the
candidate’s campaign treasurer appointment is filed or the first day after the period covered by the
last report required to be filed under this chapter, as applicable, and continuing through the 40th day
before election day.
(c) The second report must be received by the authority with whom the report is required to be filed
not later than the eighth day before election day. The report covers the period beginning the 39th day
before election day and continuing through the 10th day before election day.
(d) If a person becomes an opposed candidate after a reporting period prescribed by Subsection (b) or
(c), the person’s first report must be received by the authority with whom the report is required to be
filed not later than the regular deadline for the report covering the period during which the person
becomes an opposed candidate. The period covered by the first report begins the day the candidate’s
campaign treasurer appointment is filed.
(e) In addition to other required reports, an opposed candidate in a runoff election shall file one
report for that election. The runoff election report must be received by the authority with whom the
report is required to be filed not later than the eighth day before runoff election day. The report
covers the period beginning the ninth day before the date of the main election and continuing through
the 10th day before runoff election day.
§ 254.065. Final Report
(a) If a candidate expects no reportable activity in connection with the candidacy to occur after the
period covered by a report filed under this subchapter, the candidate may designate the report as a
“final” report.
(b) The designation of a report as a final report:
(1) relieves the candidate of the duty to file additional reports under this subchapter, except as
provided by Subsection (c); and
(2) terminates the candidate’s campaign treasurer appointment.
(c) If, after a candidate’s final report is filed, reportable activity with respect to the candidacy occurs,
the candidate shall file the appropriate reports under this subchapter and is otherwise subject to the
provisions of this title applicable to candidates. A report filed under this subsection may be
designated as a final report.
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§ 254.066. Authority With Whom Reports Filed
Reports under this subchapter shall be filed with the authority with whom the candidate’s campaign
treasurer appointment is required to be filed.
SUBCHAPTER D. REPORTING BY OFFICEHOLDER
§ 254.091. Additional Contents of Reports
In addition to the contents required by Section 254.031, each report by an officeholder must include:
(1) the officeholder’s full name and address and the office held;
(2) for each political committee from which the officeholder received notice under Section
254.128 or 254.161:
(A) the committee’s full name and address;
(B) an indication of whether the committee is a general-purpose committee or a
specific-purpose committee; and
(C) the full name and address of the committee’s campaign treasurer; and
(3) on a separate page or pages of the report, the identification of any payment from political
contributions made to a business in which the officeholder has a participating interest of more
than 10 percent, holds a position on the governing body of the business, or serves as an officer of
the business.
§ 254.0911. Additional Contents of Reports by Certain Judicial Officeholders
In addition to the contents required by Sections 254.031 and 254.091, each report by a holder of a
judicial office covered by Subchapter F, Chapter 253, must include the contents prescribed by
Section 254.0611.
§ 254.0912. Additional Contents of Reports by Statewide Executive Officeholders and
Legislative Officeholders
In addition to the contents required by Sections 254.031 and 254.091, each report by a holder of a
statewide office in the executive branch or a legislative office must include the contents prescribed
by Section 254.0612.
§ 254.092. Certain Officeholder Expenditures Excluded
An officeholder is not required to report officeholder expenditures made from the officeholder’s
personal funds, except as provided by Section 253.035(h).
§ 254.093. Semiannual Reporting Schedule for Officeholder
(a) An officeholder shall file two reports for each
120year as provided by this section.
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(b) The first report shall be filed not later than July 15. The report covers the period beginning
January 1, the day the officeholder takes office, or the first day after the period covered by the last
report required to be filed under this chapter, as applicable, and continuing through June 30.
(c) The second report shall be filed not later than January 15. The report covers the period beginning
July 1, the day the officeholder takes office, or the first day after the period covered by the last report
required to be filed under this chapter, as applicable, and continuing through December 31.
§ 254.094. Report Following Appointment of Campaign Treasurer
(a) An officeholder who appoints a campaign treasurer shall file a report as provided by this section.
(b) The report covers the period beginning the first day after the period covered by the last report
required to be filed under this chapter or the day the officeholder takes office, as applicable, and
continuing through the day before the date the officeholder’s campaign treasurer is appointed.
(c) The report shall be filed not later than the 15th day after the date the officeholder’s campaign
treasurer is appointed.
§ 254.095. Report Not Required
If at the end of any reporting period prescribed by this subchapter an officeholder who is required to
file a report with an authority other than the commission has not accepted political contributions that
in the aggregate exceed $500 or made political expenditures that in the aggregate exceed $500, the
officeholder is not required to file a report covering that period.
§ 254.096. Officeholder Who Becomes Candidate
An officeholder who becomes a candidate is subject to Subchapter C during each period covered by
a report required to be filed under Subchapter C.
§ 254.097. Authority With Whom Reports Filed
Reports under this subchapter shall be filed with the authority with whom a campaign treasurer
appointment by a candidate for the office held by the officeholder is required to be filed.
SUBCHAPTER E. REPORTING BY SPECIFIC-PURPOSE COMMITTEE
§ 254.121. Additional Contents of Reports
In addition to the contents required by Section 254.031, each report by a campaign treasurer of a
specific-purpose committee must include:
(1) the committee’s full name and address;
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(2) the full name, residence or business street address, and telephone number of the committee’s
campaign treasurer;
(3) the identity and date of the election for which the report is filed, if applicable;
(4) the name of each candidate and each measure supported or opposed by the committee,
indicating for each whether the committee supports or opposes;
(5) the name of each officeholder assisted by the committee;
(6) the amount of each political expenditure in the form of a political contribution that is made to
a candidate, officeholder, or another political committee and that is returned to the committee
during the reporting period, the name of the person to whom the expenditure was originally
made, and the date it is returned;
(7) on a separate page or pages of the report, the identification of any payment from political
contributions made to a business in which the candidate or officeholder has a participating
interest of more than 10 percent, holds a position on the governing body of the business, or
serves as an officer of the business; and
(8) on a separate page or pages of the report, the identification of any contribution from a
corporation or labor organization made and accepted under Subchapter D, Chapter 253.
§ 254.1211. Additional Contents of Reports of Certain Committees
In addition to the contents required by Sections 254.031 and 254.121, each report by a
specific-purpose committee for supporting or opposing a candidate for or assisting a holder of a
judicial office covered by Subchapter F, Chapter 253, must include the contents prescribed by
Section 254.0611.
§ 254.1212. Additional Contents of Reports of Committee Supporting or Opposing Candidate
for Statewide Executive Officeholders or Legislative Officeholders or Assisting Statewide
Executive Officeholders or Legislative Officeholders
In addition to the contents required by Sections 254.031 and 254.121, each report by a
specific-purpose committee for supporting or opposing a candidate for or assisting a holder of a
statewide office in the executive branch or a legislative office must include the contents prescribed
by Section 254.0612.
§ 254.122. Involvement in More Than One Election by Certain Committees
If a specific-purpose committee for supporting or opposing more than one candidate becomes
involved in more than one election for which the reporting periods prescribed by Section 254.124
overlap, the reportable activity that occurs during the overlapping period is not required to be
included in a report filed after the first report in which the activity is required to be reported.
§ 254.123. Semiannual Reporting Schedule for Committee
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(a) The campaign treasurer of a specific-purpose committee shall file two reports for each year as
provided by this section.
(b) The first report shall be filed not later than July 15. The report covers the period beginning
January 1, the day the committee’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through June 30.
(c) The second report shall be filed not later than January 15. The report covers the period beginning
July 1, the day the committee’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through December 31.
§ 254.124. Additional Reports of Committee for Supporting or Opposing Candidate or
Measure
(a) In addition to other required reports, for each election in which a specific-purpose committee
supports or opposes a candidate or measure, the committee’s campaign treasurer shall file two
reports.
(b) The first report must be received by the authority with whom the report is required to be filed not
later than the 30th day before election day. The report covers the period beginning the day the
committee’s campaign treasurer appointment is filed or the first day after the period covered by the
committee’s last required report, as applicable, and continuing through the 40th day before election
day.
(c) The second report must be received by the authority with whom the report is required to be filed
not later than the eighth day before election day. The report covers the period beginning the 39th day
before election day and continuing through the 10th day before election day.
(d) If a specific-purpose committee supports or opposes a candidate or measure in an election after a
reporting period prescribed by Subsection (b) or (c), the first report must be received by the authority
with whom the report is required to be filed not later than the regular deadline for the report covering
the period during which the committee becomes involved in the election. The period covered by the
first report begins the day the committee’s campaign treasurer appointment is filed or the first day
after the period covered by the committee’s last required report, as applicable.
(e) In addition to other required reports, the campaign treasurer of a specific-purpose committee that
supports or opposes a candidate in a runoff election shall file one report for the runoff election. The
runoff election report must be received by the authority with whom the report is required to be filed
not later than the eighth day before runoff election day. The report covers the period beginning the
ninth day before the date of the main election and continuing through the 10th day before runoff
election day.
(f) This section does not apply to a specific-purpose committee supporting only candidates who do
not have opponents whose names are to appear on the ballot.
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§ 254.125. Final Report of Committee for Supporting or Opposing Candidate or Measure
(a) If a specific-purpose committee for supporting or opposing a candidate or measure expects no
reportable activity in connection with the election to occur after the period covered by a report filed
under this subchapter, the committee’s campaign treasurer may designate the report as a “final”
report.
(b) The designation of a report as a final report:
(1) relieves the campaign treasurer of the duty to file additional reports under this subchapter,
except as provided by Subsection (c); and
(2) terminates the committee’s campaign treasurer appointment.
(c) If, after a committee’s final report is filed, reportable activity with respect to the election occurs,
the committee must file the appropriate reports under this subchapter and is otherwise subject to the
provisions of this title applicable to political committees. A report filed under this subsection may
be designated as a final report.
§ 254.126. Dissolution Report of Committee for Assisting Officeholder
(a) If a specific-purpose committee for assisting an officeholder expects no reportable activity to
occur after the period covered by a report filed under this subchapter, the committee’s campaign
treasurer may designate the report as a “dissolution” report.
(b) The filing of a report designated as a dissolution report:
(1) relieves the campaign treasurer of the duty to file additional reports under this subchapter; and
(2) terminates the committee’s campaign treasurer appointment.
(c) A dissolution report must contain an affidavit, executed by the committee’s campaign treasurer,
that states that all the committee’s reportable activity has been reported.
§ 254.127. Termination Report
(a) If the campaign treasurer appointment of a specific-purpose committee is terminated, the
terminated campaign treasurer shall file a termination report.
(b) A termination report is not required if the termination occurs on the last day of a reporting period
under this subchapter and a report for that period is filed as provided by this subchapter.
(c) The report covers the period beginning the day after the period covered by the last report required
to be filed under this subchapter and continuing through the day the campaign treasurer appointment
is terminated.
(d) The report shall be filed not later than the 10th day after the date the campaign treasurer
appointment is terminated.
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(e) Reportable activity contained in a termination report is not required to be included in any
subsequent report of the committee that is filed under this subchapter. The period covered by the
committee’s first report filed under this subchapter after a termination report begins the day after the
date the campaign treasurer appointment is terminated.
§ 254.128. Notice to Candidate and Officeholder of Contributions and Expenditures
(a) If a specific-purpose committee accepts political contributions or makes political expenditures for
a candidate or officeholder, the committee’s campaign treasurer shall deliver written notice of that
fact to the affected candidate or officeholder not later than the end of the period covered by the report
in which the reportable activity occurs.
(b) The notice must include the full name and address of the political committee and its campaign
treasurer and an indication that the committee is a specific-purpose committee.
(c) A campaign treasurer commits an offense if the campaign treasurer fails to comply with this
section. An offense under this section is a Class A misdemeanor.
§ 254.129. Notice of Change in Committee Status
(a) If a specific-purpose committee changes its operation and becomes a general-purpose committee,
the committee’s campaign treasurer shall deliver written notice of the change in status to the
authority with whom the specific-purpose committee’s reports under this chapter are required to be
filed.
(b) The notice shall be delivered not later than the next deadline for filing a report under this
subchapter that:
(1) occurs after the change in status; and
(2) would be applicable to the political committee if the committee had not changed its status.
(c) The notice must indicate the filing authority with whom future filings are expected to be made.
(d) A campaign treasurer commits an offense if the campaign treasurer fails to comply with this
section. An offense under this section is a Class B misdemeanor.
§ 254.130. Authority With Whom Reports Filed
Reports filed under this subchapter shall be filed with the authority with whom the political
committee’s campaign treasurer appointment is required to be filed.
SUBCHAPTER F. REPORTING BY GENERAL-PURPOSE COMMITTEE
§ 254.151. Additional Contents of Reports
In addition to the contents required by Section 254.031, each report by a campaign treasurer of a
general-purpose committee must include:
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(1) the committee’s full name and address;
(2) the full name, residence or business street address, and telephone number of the committee’s
campaign treasurer;
(3) the identity and date of the election for which the report is filed, if applicable;
(4) the name of each identified candidate or measure or classification by party of candidates
supported or opposed by the committee, indicating whether the committee supports or opposes
each listed candidate, measure, or classification by party of candidates;
(5) the name of each identified officeholder or classification by party of officeholders assisted by
the committee;
(6) the principal occupation of each person from whom political contributions that in the
aggregate exceed $50 are accepted during the reporting period;
(7) the amount of each political expenditure in the form of a political contribution made to a
candidate, officeholder, or another political committee that is returned to the committee during
the reporting period, the name of the person to whom the expenditure was originally made, and
the date it is returned;
(8) on a separate page or pages of the report, the identification of any contribution from a
corporation or labor organization made and accepted under Subchapter D, Chapter 253; and
(9) on a separate page or pages of the report, the identification of the name of the donor, the
amount, and the date of any expenditure made by a corporation or labor organization to:
(A) establish or administer the political committee; or
(B) finance the solicitation of political contributions to the committee under Section 253.100.
§ 254.152. Time for Reporting Certain Expenditures
If a general-purpose committee makes a political expenditure in the form of a political contribution
to another general-purpose committee or to an out-of-state political committee and the contributing
committee does not intend that the contribution be used in connection with a particular election, the
contributing committee shall include the expenditure in the first report required to be filed under this
subchapter after the expenditure is made.
§ 254.153. Semiannual Reporting Schedule for Committee
(a) The campaign treasurer of a general-purpose committee shall file two reports for each year as
provided by this section.
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(b) The first report shall be filed not later than July 15. The report covers the period beginning
January 1, the day the committee’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through June 30.
(c) The second report shall be filed not later than January 15. The report covers the period beginning
July 1, the day the committee’s campaign treasurer appointment is filed, or the first day after the
period covered by the last report required to be filed under this subchapter, as applicable, and
continuing through December 31.
§ 254.154. Additional Reports of Committee Involved in Election
(a) In addition to other required reports, for each election in which a general-purpose committee is
involved, the committee’s campaign treasurer shall file two reports.
(b) The first report must be received by the authority with whom the report is required to be filed not
later than the 30th day before election day. The report covers the period beginning the day the
committee’s campaign treasurer appointment is filed or the first day after the period covered by the
committee’s last required report, as applicable, and continuing through the 40th day before election
day.
(c) The second report must be received by the authority with whom the report is required to be filed
not later than the eighth day before election day. The report covers the period beginning the 39th day
before election day and continuing through the 10th day before election day.
(d) If a general-purpose committee becomes involved in an election after a reporting period
prescribed by Subsection (b) or (c), the first report must be received by the authority with whom the
report is required to be filed not later than the regular deadline for the report covering the period
during which the committee becomes involved in the election. The period covered by the first report
begins the day the committee’s campaign treasurer appointment is filed or the first day after the
period covered by the committee’s last required report, as applicable.
(e) In addition to other required reports, the campaign treasurer of a general-purpose committee
involved in a runoff election shall file one report for the runoff election. The runoff election report
must be received by the authority with whom the report is required to be filed not earlier than the
10th day or later than the eighth day before runoff election day. The report covers the period
beginning the ninth day before the date of the main election and continuing through the 10th day
before runoff election day.
§. 254.1541. Alternate Reporting Requirements For Certain Committees
(a) This section applies only to a general-purpose committee with less than $20,000 in one or more
accounts maintained by the committee in which political contributions are deposited, as of the last
day of the preceding reporting period for which the committee was required to file a report.
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(b) A report by a campaign treasurer of a general-purpose committee to which this section applies
may include, instead of the information required under Sections 254.031(a)(1) and (5) and Section
254.151(6):
(1) the amount of political contributions from each person that in the aggregate exceed $100 and
that are accepted during the reporting period by the committee, the full name and address of the
person making the contributions, the person's principal occupation, and the dates of the
contributions; and
(2) the total amount or a specific listing of the political contributions of $100 or less accepted
and the total amount or a specific listing of the political expenditures of $100 or less made during
the reporting period.
§ 254.155. Option to File Monthly; Notice
(a) As an alternative to filing reports under Sections 254.153 and 254.154, a general-purpose
committee may file monthly reports.
(b) To be entitled to file monthly reports, the committee must deliver written notice of the
committee’s intent to file monthly to the commission not earlier than January 1 or later than January
15 of the year in which the committee intends to file monthly. The notice for a committee formed
after January 15 must be delivered at the time the committee’s campaign treasurer appointment is
filed.
(c) A committee that files monthly reports may revert to the regular filing schedule prescribed by
Sections 254.153 and 254.154 by delivering written notice of the committee’s intent not earlier than
January 1 or later than January 15 of the year in which the committee intends to revert to the regular
reporting schedule. The notice must include a report of all political contributions accepted and all
political expenditures made that were not previously reported.
§ 254.156. Contents of Monthly Reports
Each monthly report filed under this subchapter must comply with Sections 254.031 and 254.151
except that the maximum amount of a political contribution, expenditure, or loan that is not required
to be individually reported is:
(1) $10 in the aggregate; or
(2) $20 in the aggregate for a contribution accepted by a general-purpose committee to which
Section 254.1541 applies.
§ 254.157. Monthly Reporting Schedule
(a) The campaign treasurer of a general-purpose committee filing monthly reports shall file a report
not later than the fifth day of the month following the period covered by the report. A report
covering the month preceding an election in which the committee is involved must be received by
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the authority with whom the report is required to be filed not later than the fifth day of the month
following the period covered by the report.
(b) A monthly report covers the period beginning the 26th day of each month and continuing through
the 25th day of the following month, except that the period covered by the first report begins January
1 and continues through January 25.
§ 254.158. Exception to Monthly Reporting Schedule
If the campaign treasurer appointment of a general-purpose committee filing monthly reports is filed
after January 1 of the year in which monthly reports are filed, the period covered by the first monthly
report begins the day the appointment is filed and continues through the 25th day of the month in
which the appointment is filed unless the appointment is filed the 25th or a succeeding day of the
month. In that case, the period continues through the 25th day of the month following the month in
which the appointment is filed.
§ 254.1581. Reporting by Out-Of-State Political Committee
For each reporting period under this subchapter in which an out-of-state political committee accepts
political contributions or makes political expenditures, the committee shall file with the commission
a copy of one or more reports filed with the Federal Election Commission or with the proper filing
authority of at least one other state that shows the political contributions accepted, political
expenditures made, and other expenditures made by the committee. A report must be filed within
the same period in which it is required to be filed under federal law or the law of the other state.
§ 254.159. Dissolution Report
If a general-purpose committee expects no reportable activity to occur after the period covered by a
report filed under this subchapter, the report may be designated as a “dissolution” report as provided
by Section 254.126 for a specific-purpose committee and has the same effect.
§ 254.160. Termination Report
If the campaign treasurer appointment of a general-purpose committee is terminated, the campaign
treasurer shall file a termination report as prescribed by Section 254.127 for a specific-purpose
committee.
§ 254.161. Notice to Candidate and Officeholder of Contributions and Expenditures
If a general-purpose committee other than the principal political committee of a political party or a
political committee established by a political party’s county executive committee accepts political
contributions or makes political expenditures for a candidate or officeholder, notice of that fact shall
be given to the affected candidate or officeholder as provided by Section 254.128 for a
specific-purpose committee.
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§ 254.162. Notice of Change in Committee Status
If a general-purpose committee changes its operation and becomes a specific-purpose committee,
notice of the change in status shall be given to the commission as provided by Section 254.129 for a
specific-purpose committee.
§ 254.163. Authority With Whom Reports Filed
Reports filed under this subchapter shall be filed with the commission.
§ 254.164. Certain Committees Exempt From Civil Penalties
The commission may not impose a civil penalty on a general-purpose committee for a violation of
this chapter if the report filed by the committee that is the subject of the violation discloses that the
committee did not accept political contributions totaling $3,000 or more, accept political
contributions from a single person totaling $1,000 or more, or make or authorize political
expenditures totaling $3,000 or more during:
(1) the reporting period covered by the report that is the subject of the violation; or
(2) either of the two reporting periods preceding the reporting period described by Subdivision
(1).
SUBCHAPTER G. MODIFIED REPORTING PROCEDURES;
$500 MAXIMUM IN CONTRIBUTIONS OR EXPENDITURES
§ 254.181. Modified Reporting Authorized
(a) An opposed candidate or specific-purpose committee required to file reports under Subchapter C
or E may file a report under this subchapter instead if the candidate or committee does not intend to
accept political contributions that in the aggregate exceed $500 or to make political expenditures that
in the aggregate exceed $500 in connection with the election.
(b) The amount of a filing fee paid by a candidate is excluded from the $500 maximum expenditure
permitted under this section.
§ 254.182. Declaration of Intent Required
(a) To be entitled to file reports under this subchapter, an opposed candidate or specific-purpose
committee must file with the campaign treasurer appointment a written declaration of intent not to
exceed $500 in political contributions or political expenditures in the election.
(b) The declaration of intent must contain a statement that the candidate or committee understands
that if the $500 maximum for contributions and expenditures is exceeded, the candidate or
committee is required to file reports under Subchapter C or E, as applicable.
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§ 254.183. Maximum Exceeded
(a) An opposed candidate or specific-purpose committee that exceeds $500 in political contributions
or political expenditures in the election shall file reports as required by Subchapter C or E, as
applicable.
(b) If a candidate or committee exceeds the $500 maximum after the filing deadline prescribed by
Subchapter C or E for the first report required to be filed under the appropriate subchapter, the
candidate or committee shall file a report not later than 48 hours after the maximum is exceeded.
(c) A report filed under Subsection (b) covers the period beginning the day the campaign treasurer
appointment is filed and continuing through the day the maximum is exceeded.
(d) The reporting period for the next report filed by the candidate or committee begins on the day
after the last day of the period covered by the report filed under Subsection (b).
§ 254.184. Applicability of Regular Reporting Requirements
(a) Subchapter C or E, as applicable, applies to an opposed candidate or specific-purpose committee
filing under this subchapter to the extent that the appropriate subchapter does not conflict with this
subchapter.
(b) A candidate or committee filing under this subchapter is not required to file any reports of
political contributions and political expenditures other than the semiannual reports required to be
filed not later than July 15 and January 15.
SUBCHAPTER H. UNEXPENDED CONTRIBUTIONS
§ 254.201. Annual Report of Unexpended Contributions
(a) This section applies to:
(1) a former officeholder who has unexpended political contributions after filing the last report
required to be filed by Subchapter D; or
(2) a person who was an unsuccessful candidate who has unexpended political contributions after
filing the last report required to be filed by Subchapter C.
(b) A person covered by this section shall file an annual report for each year in which the person
retains unexpended contributions.
§ 254.202. Filing of Report; Contents
(a) A person shall file the report required by Section 254.201 not earlier than January 1 or later than
January 15 of each year following the year in which the person files a final report under this chapter.
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(b) The report shall be filed with the authority with whom the person’s campaign treasurer
appointment was required to be filed.
(c) The report must include:
(1) the person’s full name and address;
(2) the full name and address of each person to whom a payment from unexpended political
contributions was made during the previous year;
(3) the date, amount, and purpose of each payment made under Subdivision (2);
(4) the total amount of unexpended political contributions as of December 31 of the previous
year; and
(5) the total amount of interest and other income earned on unexpended political contributions
during the previous year.
§ 254.203. Retention of Contributions
(a) A person may not retain political contributions covered by this title, assets purchased with the
contributions, or interest and other income earned on the contributions for more than six years after
the date the person either ceases to be an officeholder or candidate or files a final report under this
chapter, whichever is later.
(b) If the person becomes an officeholder or candidate within the six-year period, the prohibition in
Subsection (a) does not apply until the person again ceases to be an officeholder or candidate.
(c) A person who violates Subsection (a) commits an offense. An offense under this section is a
Class A misdemeanor.
§ 254.204. Disposition of Unexpended Contributions
(a) At the end of the six-year period prescribed by Section 254.203, the former officeholder or
candidate shall remit any unexpended political contributions to one or more of the following:
(1) the political party with which the person was affiliated when the person’s name last appeared
on a ballot;
(2) a candidate or political committee;
(3) the comptroller for deposit in the state treasury;
(4) one or more persons from whom political contributions were received, in accordance with
Subsection (d);
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(5) a recognized charitable organization formed for educational, religious, or scientific purposes
that is exempt from taxation under Section 501(c)(3), Internal Revenue Code of 1986, and its
subsequent amendments; or
(6) a public or private postsecondary educational institution or an institution of higher education
as defined by Section 61.003(8), Education Code, solely for the purpose of assisting or creating a
scholarship program.
(b) A person who disposes of unexpended political contributions under Subsection (a)(2) shall report
each contribution as if the person were a campaign treasurer of a specific-purpose committee.
(c) Political contributions disposed of under Subsection (a)(3) may be appropriated only for
financing primary elections.
(d) The amount of political contributions disposed of under Subsection (a)(4) to one person may not
exceed the aggregate amount accepted from that person during the last two years that the candidate
or officeholder accepted contributions under this title.
§ 254.205. Report of Disposition of Unexpended Contributions
(a) Not later than the 30th day after the date the six-year period prescribed by Section 254.203 ends,
the person required to dispose of unexpended political contributions shall file a report of the
disposition.
(b) The report shall be filed with the authority with whom the person’s campaign treasurer
appointment was required to be filed.
(c) The report must include:
(1) the person’s full name and address;
(2) the full name and address of each person to whom a payment from unexpended political
contributions is made; and
(3) the date and amount of each payment reported under Subdivision (2).
SUBCHAPTER I. CIVIL LIABILITY
§ 254.231. Liability to Candidates
(a) A candidate or campaign treasurer or assistant campaign treasurer of a political committee who
fails to report in whole or in part a campaign contribution or campaign expenditure as required by
this chapter is liable for damages as provided by this section.
(b) Each opposing candidate whose name appears on the ballot is entitled to recover damages under
this section.
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(c) In this section, “damages” means:
(1) twice the amount not reported that is required to be reported; and
(2) reasonable attorney’s fees incurred in the suit.
(d) Reasonable attorney’s fees incurred in the suit may be awarded to the defendant if judgment is
rendered in the defendant’s favor.
§ 254.232. Liability to State
A candidate, officeholder, or campaign treasurer or assistant campaign treasurer of a political
committee who fails to report in whole or in part a political contribution or political expenditure as
required by this chapter is liable in damages to the state in the amount of triple the amount not
reported that is required to be reported.
SUBCHAPTER J. REPORTING BY CERTAIN PERSONS MAKING
DIRECT CAMPAIGN EXPENDITURES
§ 254.261. Direct Campaign Expenditure Exceeding $100
(a) A person not acting in concert with another person who makes one or more direct campaign
expenditures in an election from the person’s own property shall comply with this chapter as if the
person were the campaign treasurer of a general-purpose committee that does not file monthly
reports under Section 254.155.
(b) A person is not required to file a report under this section if the person is required to disclose the
expenditure in another report required under this title within the time applicable under this section
for reporting the expenditure.
(c) This section does not require a general-purpose committee that files under the monthly reporting
schedule to file reports under Section 254.154.
(d) A person is not required to file a campaign treasurer appointment for making expenditures for
which reporting is required under this section, unless the person is otherwise required to file a
campaign treasurer appointment under this title.
§ 254.262. Travel Expense
A direct campaign expenditure consisting of personal travel expenses incurred by a person may be
made without complying with Section 254.261.

134
Texas Ethics Commission

Page 74

Revised 08/01/2013

Title 15, Election Code—Regulating Political Funds and Campaigns

CHAPTER 255. REGULATING POLITICAL ADVERTISING
AND CAMPAIGN COMMUNICATIONS
§ 255.001. Required Disclosure on Political Advertising
(a) A person may not knowingly cause to be published, distributed, or broadcast political advertising
containing express advocacy that does not indicate in the advertising:
(1) that it is political advertising; and
(2) the full name of:
(A) the person who paid for the political advertising;

(B) the political committee authorizing the political advertising; or
(C) the candidate or specific-purpose committee supporting the candidate, if the political
advertising is authorized by the candidate.

(b) Political advertising that is authorized by a candidate, an agent of a candidate, or a political
committee filing reports under this title shall be deemed to contain express advocacy.
(c) A person may not knowingly use, cause or permit to be used, or continue to use any published,
distributed, or broadcast political advertising containing express advocacy that the person knows
does not include the disclosure required by Subsection (a). A person is presumed to know that the
use of political advertising is prohibited by this subsection if the commission notifies the person in
writing that the use is prohibited. A person who learns that political advertising signs, as defined by
Section 255.007, that have been distributed do not include the disclosure required by Subsection (a)
or include a disclosure that does not comply with Subsection (a) does not commit a continuing
violation of this subsection if the person makes a good faith attempt to remove or correct those signs.
A person who learns that printed political advertising other than a political advertising sign that has
been distributed does not include the disclosure required by Subsection (a) or includes a disclosure
that does not comply with Subsection (a) is not required to attempt to recover the political
advertising and does not commit a continuing violation of this subsection as to any previously
distributed political advertising.
(d) This section does not apply to:
(1) tickets or invitations to political fund-raising events;
(2) campaign buttons, pins, hats, or similar campaign materials; or
(3) circulars or flyers that cost in the aggregate less than $500 to publish and distribute.
(e) A person who violates this section is liable to the state for a civil penalty in an amount
determined by the commission not to exceed $4,000.
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§ 255.002. Rates for Political Advertising
(a) The rate charged for political advertising by a radio or television station may not exceed:
(1) during the 45 days preceding a general or runoff primary election and during the 60 days
preceding a general or special election, the broadcaster’s lowest unit charge for advertising of the
same class, for the same time, and for the same period; or
(2) at any time other than that specified by Subdivision (1), the amount charged other users for
comparable use of the station.
(b) The rate charged for political advertising that is printed or published may not exceed the lowest
charge made for comparable use of the space for any other purposes.
(c) In determining amounts charged for comparable use, the amount and kind of space or time used,
number of times used, frequency of use, type of advertising copy submitted, and any other relevant
factors shall be considered.
(d) Discounts offered by a newspaper or magazine to its commercial advertisers shall be offered on
equal terms to purchasers of political advertising from the newspaper or magazine.
(e) A person commits an offense if the person knowingly demands or receives or knowingly pays or
offers to pay for political advertising more consideration than permitted by this section.
(f) An offense under this section is a Class C misdemeanor.
§ 255.003. Unlawful Use of Public Funds for Political Advertising
(a) An officer or employee of a political subdivision may not knowingly spend or authorize the
spending of public funds for political advertising.
(b) Subsection (a) does not apply to a communication that factually describes the purposes of a
measure if the communication does not advocate passage or defeat of the measure.
(b-1) An officer or employee of a political subdivision may not spend or authorize the spending of
public funds for a communication describing a measure if the communication contains information
that:
(1) the officer or employee knows is false; and
(2) is sufficiently substantial and important as to be reasonably likely to influence a voter to vote
for or against the measure.
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(c) A person who violates Subsection (a) or (b-1) commits an offense. An offense under this section
is a Class A misdemeanor.
(d) It is an affirmative defense to prosecution for an offense under this section or the imposition of a
civil penalty for conduct under this section that an officer or employee of a political subdivision
reasonably relied on a court order or an interpretation of this section in a written opinion issued by:
(1) a court of record;
(2) the attorney general; or
(3) the commission.
(e) On written request of the governing body of a political subdivision that has ordered an election on
a measure, the commission shall prepare an advance written advisory opinion as to whether a
particular communication relating to the measure does or does not comply with this section.
(f) Subsections (d) and (e) do not apply to a port authority or navigation district.
§ 255.0031. Unlawful Use of Internal Mail System for Political Advertising
(a) An officer or employee of a state agency or political subdivision may not knowingly use or
authorize the use of an internal mail system for the distribution of political advertising.
(b) Subsection (a) does not apply to:
(1) the use of an internal mail system to distribute political advertising that is delivered to the
premises of a state agency or political subdivision through the United States Postal Service; or
(2) the use of an internal mail system by a state agency or municipality to distribute political
advertising that is the subject of or related to an investigation, hearing, or other official
proceeding of the agency or municipality.
(c) A person who violates this section commits an offense. An offense under this section is a Class
A misdemeanor.
(d) In this section:
(1) “Internal mail system” means a system operated by a state agency or political subdivision to
deliver written documents to officers or employees of the agency or subdivision.
(2) “State agency” means:
(A) a department, commission, board, office, or other agency that is in the legislative,
executive, or judicial branch of state government;
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(B) a university system or an institution of higher education as defined by Section 61.003,
Education Code; or
(C) a river authority created under the constitution or a statute of this state.
§ 255.004. True Source of Communication
(a) A person commits an offense if, with intent to injure a candidate or influence the result of an
election, the person enters into a contract or other agreement to print, publish, or broadcast political
advertising that purports to emanate from a source other than its true source.
(b) A person commits an offense if, with intent to injure a candidate or influence the result of an
election, the person knowingly represents in a campaign communication that the communication
emanates from a source other than its true source.
(c) An offense under this section is a Class A misdemeanor.
§ 255.005. Misrepresentation of Identity
(a) A person commits an offense if, with intent to injure a candidate or influence the result of an
election, the person misrepresents the person’s identity or, if acting or purporting to act as an agent,
misrepresents the identity of the agent’s principal, in political advertising or a campaign
communication.
(b) An offense under this section is a Class A misdemeanor.
§ 255.006. Misleading Use of Office Title
(a) A person commits an offense if the person knowingly enters into a contract or other agreement to
print, publish, or broadcast political advertising with the intent to represent to an ordinary and
prudent person that a candidate holds a public office that the candidate does not hold at the time the
agreement is made.
(b) A person commits an offense if the person knowingly represents in a campaign communication
that a candidate holds a public office that the candidate does not hold at the time the representation is
made.
(c) For purposes of this section, a person represents that a candidate holds a public office that the
candidate does not hold if:
(1) the candidate does not hold the office that the candidate seeks; and
(2) the political advertising or campaign communication states the public office sought but does
not include the word “for” in a type size that is at least one-half the type size used for the name of
the office to clarify that the candidate does not hold that office.
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(d) A person other than an officeholder commits an offense if the person knowingly uses a
representation of the state seal in political advertising.
(e) An offense under this section is a Class A misdemeanor.
§ 255.007. Notice Requirement on Political Advertising Signs
(a) The following notice must be written on each political advertising sign:
“NOTICE: IT IS A VIOLATION OF STATE LAW (CHAPTERS 392 AND 393,
TRANSPORTATION CODE), TO PLACE THIS SIGN IN THE RIGHT-OF-WAY OF A
HIGHWAY.”
(b) A person commits an offense if the person:
(1) knowingly enters into a contract to print or make a political advertising sign that does not
contain the notice required by Subsection (a); or
(2) instructs another person to place a political advertising sign that does not contain the notice
required by Subsection (a).
(c) An offense under this section is a Class C misdemeanor.
(d) It is an exception to the application of Subsection (b) that the political advertising sign was
printed or made before September 1, 1997, and complied with Subsection (a) as it existed
immediately before that date.
(e) In this section, “political advertising sign” means a written form of political advertising designed
to be seen from a road but does not include a bumper sticker.
§ 255.008. Disclosure on Political Advertising for Judicial Office
(a) This section applies only to a candidate or political committee covered by Subchapter F, Chapter
253.
(b) Political advertising by a candidate who files a declaration of intent to comply with the limits on
expenditures under Subchapter F, Chapter 253, or a specific-purpose committee for supporting such
a candidate may include the following statement:
“Political advertising paid for by (name of candidate or committee) in compliance with the
voluntary limits of the Judicial Campaign Fairness Act.”
(c) Political advertising by a candidate who files a declaration of intent to comply with the limits on
expenditures under Subchapter F, Chapter 253, or a specific-purpose committee for supporting such
a candidate that does not contain the statement prescribed by Subsection (b) must comply with
Section 255.001.
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(d) Political advertising by a candidate who files a declaration of intent to exceed the limits on
expenditures under Subchapter F, Chapter 253, or a specific-purpose committee for supporting such
a candidate must include the following statement:
“Political advertising paid for by (name of candidate or committee), (who or which) has
rejected the voluntary limits of the Judicial Campaign Fairness Act.”
(e) The commission shall adopt rules providing for:
(1) the minimum size of the disclosure required by this section in political advertising that
appears on television or in writing; and
(2) the minimum duration of the disclosure required by this section in political advertising that
appears on television or radio.
(f) A person who violates this section or a rule adopted under this section is liable for a civil penalty
not to exceed:
(1) $15,000, for a candidate for a statewide judicial office or a specific-purpose committee for
supporting such a candidate;
(2) $10,000, for a candidate for chief justice or justice, court of appeals, or a specific-purpose
committee for supporting such a candidate; or
(3) $5,000, for a candidate for any other judicial office covered by Subchapter F, Chapter 253, or
a specific-purpose committee for supporting such a candidate.
(g) Section 253.176 applies to the imposition and disposition of a civil penalty under this section.

CHAPTER 257. POLITICAL PARTIES
§ 257.001. Principal Political Committee of Political Party
The state or county executive committee of a political party may designate a general-purpose
committee as the principal political committee for that party in the state or county, as applicable.
§ 257.002. Requirements Relating to Corporate or Labor Union Contributions
(a) A political party that accepts a contribution authorized by Section 253.104 may use the
contribution only to:
(1) defray normal overhead and administrative or operating costs incurred by the party; or
(2) administer a primary election or convention held by the party.
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(b) A political party that accepts contributions authorized by Section 253.104 shall maintain the
contributions in a separate account.
§ 257.003. Report Required
(a) A political party that accepts contributions authorized by Section 253.104 shall report all
contributions and expenditures made to and from the account required by Section 257.002.
(b) The report must be filed with the commission and must include the information required under
Section 254.031 as if the contributions or expenditures were political contributions or political
expenditures.
(c) Sections 254.001 and 254.032-254.037 apply to a report required by this section as if the party
chair were a campaign treasurer of a political committee and as if the contributions or expenditures
were political contributions or political expenditures.
(d) The commission shall prescribe by rule reporting schedules for each primary election held by the
political party and for the general election for state and county officers.
§ 257.004. Restrictions on Contributions Before General Election
(a) Beginning on the 60th day before the date of the general election for state and county officers and
continuing through the day of the election, a political party may not knowingly accept a contribution
authorized by Section 253.104 or make an expenditure from the account required by Section
257.002.
(b) A person who violates this section commits an offense. An offense under this section is a felony
of the third degree.
§ 257.005. Candidate for State or County Chair of Political Party
(a) Except as provided by this section, the following are subject to the requirements of this title that
apply to a candidate for public office:
(1) a candidate for state chair of a political party with a nominee on the ballot in the most recent
gubernatorial general election; and
(2) a candidate for election to the office of county chair of a political party with a nominee on the
ballot in the most recent gubernatorial general election if the county has a population of 350,000
or more.
(b) A political committee that supports or opposes a candidate covered by Subsection (a) is subject to
the provisions of this title that apply to any other committee that supports or opposes candidates for
public office, except as provided by this section.
(c) The reporting schedules for a candidate covered by Subsection (a) or a political committee
supporting or opposing the candidate shall be prescribed by commission rule.
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(d) Except as provided by this section, each contribution to and expenditure by a candidate covered
by Subsection (a) is subject to the same requirements of this title as a political contribution to or a
political expenditure by a candidate for public office. Each contribution to and expenditure by a
political committee supporting or opposing a candidate covered by Subsection (a) is subject to the
same requirements of this title as a political contribution to or political expenditure by any other
specific-purpose committee.
(e) Section 251.001(1) does not apply to this section.
§ 257.006. Criminal Penalty for Failure to Comply
(a) Except as provided by Section 257.004, a person who knowingly uses a contribution in violation
of Section 257.002 or who knowingly fails to otherwise comply with this chapter commits an
offense.
(b) An offense under this section is a Class A misdemeanor.
§ 257.007. Rules
The commission shall adopt rules to implement this chapter.

CHAPTER 258. FAIR CAMPAIGN PRACTICES
§ 258.001. Short Title
This chapter may be cited as the Fair Campaign Practices Act.
§ 258.002. Purpose
(a) The purpose of this chapter is to encourage every candidate and political committee to subscribe
to the Code of Fair Campaign Practices.
(b) It is the intent of the legislature that every candidate and political committee that subscribes to the
Code of Fair Campaign Practices will follow the basic principles of decency, honesty, and fair play
to encourage healthy competition and open discussion of issues and candidate qualifications and to
discourage practices that cloud the issues or unfairly attack opponents.
§ 258.003. Delivery of Copy of Code
(a) When a candidate or political committee files its campaign treasurer appointment, the authority
with whom the appointment is filed shall give the candidate or political committee a blank form of
the Code of Fair Campaign Practices and a copy of this chapter.
(b) The authority shall inform each candidate or political committee that the candidate or committee
may subscribe to and file the code with the authority and that subscription to the code is voluntary.
§ 258.004. Text of Code
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The Code of Fair Campaign Practices reads as follows:
CODE OF FAIR CAMPAIGN PRACTICES
There are basic principles of decency, honesty, and fair play that every candidate and political
committee in this state has a moral obligation to observe and uphold, in order that, after
vigorously contested but fairly conducted campaigns, our citizens may exercise their
constitutional rights to a free and untrammeled choice and the will of the people may be fully and
clearly expressed on the issues.
THEREFORE:
(1) I will conduct the campaign openly and publicly and limit attacks on my opponent to
legitimate challenges to my opponent’s record and stated positions on issues.
(2) I will not use or permit the use of character defamation, whispering campaigns, libel,
slander, or scurrilous attacks on any candidate or the candidate’s personal or family life.
(3) I will not use or permit any appeal to negative prejudice based on race, sex, religion, or
national origin.
(4) I will not use campaign material of any sort that misrepresents, distorts, or otherwise
falsifies the facts, nor will I use malicious or unfounded accusations that aim at creating or
exploiting doubts, without justification, as to the personal integrity or patriotism of my
opponent.
(5) I will not undertake or condone any dishonest or unethical practice that tends to corrupt or
undermine our system of free elections or that hampers or prevents the full and free
expression of the will of the voters, including any activity aimed at intimidating voters or
discouraging them from voting.
(6) I will defend and uphold the right of every qualified voter to full and equal participation
in the electoral process, and will not engage in any activity aimed at intimidating voters or
discouraging them from voting.
(7) I will immediately and publicly repudiate methods and tactics that may come from others
that I have pledged not to use or condone. I shall take firm action against any subordinate
who violates any provision of this code or the laws governing elections.
I, the undersigned, candidate for election to public office in the State of Texas or
campaign treasurer of a political committee, hereby voluntarily endorse, subscribe to, and
solemnly pledge myself to conduct the campaign in accordance with the above principles
and practices.
__________
Date

______________________________
Signature
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§ 258.005. Forms
The commission shall print copies of the Code of Fair Campaign Practices and shall supply the
forms to the authorities with whom copies of the code may be filed in quantities and at times
requested by the authorities.
§ 258.006. Acceptance and Preservation of Copies
(a) An authority with whom a campaign treasurer appointment is filed shall accept each completed
copy of the code submitted to the authority that is properly subscribed to by a candidate or the
campaign treasurer of a political committee.
(b) Each copy of the code accepted under this section shall be preserved by the authority with whom
it is filed for the period prescribed for the filer’s campaign treasurer appointment.
§ 258.007. Subscription to Code Voluntary
The subscription to the Code of Fair Campaign Practices by a candidate or a political committee is
voluntary.
§ 258.008. Indication on Political Advertising
A candidate or a political committee that has filed a copy of the Code of Fair Campaign Practices
may so indicate on political advertising in a form to be determined by the commission.
§ 258.009. Civil Cause of Action
This chapter does not create a civil cause of action for recovery of damages or for enforcement of
this chapter.

144
Texas Ethics Commission

Page 84

Revised 08/01/2013

Texas Election Code Chapter 273
CHAPTER 273. CRIMINAL INVESTIGATION
ENFORCEMENT PROCEEDINGS

AND

OTHER

Sec. 273.001. INVESTIGATION OF CRIMINAL CONDUCT.
(a) If two or more registered voters of the territory covered by an
election present affidavits alleging criminal conduct in connection with
the election to the county or district attorney having jurisdiction in that
territory, the county or district attorney shall investigate the
allegations. If the election covers territory in more than one county, the
voters may present the affidavits to the attorney general, and the
attorney general shall investigate the allegations.
(b) A district or county attorney having jurisdiction or the attorney
general may conduct an investigation on the officer's own initiative to
determine if criminal conduct occurred in connection with an election.
(c) On receipt of an affidavit under Section 15.028, the county or
district attorney having jurisdiction and, if applicable, the attorney
general shall investigate the matter.
(d) On referral of a complaint from the secretary of state under Section
31.006, the attorney general may investigate the allegations.
(e) Not later than the 30th day after the date on which a county or
district attorney begins an investigation under this section, the county
or district attorney shall deliver notice of the investigation to the
secretary of state. The notice must include a statement that a criminal
investigation is being conducted and the date on which the election that
is the subject of the investigation was held. The secretary of state may
disclose information relating to a criminal investigation received under
this subsection only if the county or district attorney has disclosed the
information or would be required by law to disclose the information.
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Sec. 273.002. LOCAL ASSISTANCE TO ATTORNEY GENERAL. For
an election in which the attorney general is conducting an investigation,
the attorney general may:
(1) direct the county or district attorney serving a county in the
territory covered by the election to conduct or assist the attorney
general in conducting the investigation; or
(2) direct the Department of Public Safety to assist in conducting
the investigation.
Sec. 273.003. IMPOUNDING ELECTION RECORDS.
(a) In the investigation of an election, a county or district attorney or
the attorney general may have impounded for the investigation the
election returns, voted ballots, signature roster, and other election
records.
(b) To have election records impounded, the investigating officer must
apply to a district court for an order placing the election records in the
court's custody for examination by the officer.
(c) The application for impoundment must be filed with the district
court of the county in which the election was held or an adjoining
county. An application for records of a statewide election may be filed
in the county in which the election was held, an adjoining county, or
Travis County.
(d) On the filing of an application, the district judge shall issue an
order impounding the records in a secure place under the terms and
conditions the judge considers necessary to keep them under the judge's
custody and control during the examination and for any additional time
the judge directs.
Sec. 273.004. EXAMINATION OF IMPOUNDED RECORDS.
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(a) The examination of impounded election records shall be conducted
in the same manner as a court of inquiry.
(b) Impounded election records must be examined in the presence of the
district judge ordering the impoundment or a grand jury, as provided by
the judge's order.
SUBCHAPTER B. PROSECUTION BY ATTORNEY GENERAL
Sec. 273.021.
AUTHORIZED.

PROSECUTION

BY

ATTORNEY

GENERAL

(a) The attorney general may prosecute a criminal offense prescribed
by the election laws of this state.
(b) The attorney general may appear before a grand jury in connection
with an offense the attorney general is authorized to prosecute under
Subsection (a).
(c) The authority to prosecute prescribed by this subchapter does not
affect the authority derived from other law to prosecute the same
offenses.
Sec. 273.022. COOPERATION WITH LOCAL PROSECUTOR. The
attorney general may direct the county or district attorney serving the
county in which the offense is to be prosecuted to prosecute an offense
that the attorney general is authorized to prosecute under Section
273.021 or to assist the attorney general in the prosecution.
Sec. 273.023. SUBPOENA.
(a) A subpoena or subpoena duces tecum issued in connection with a
prosecution under this subchapter is effective if served anywhere in this
state.
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(b) A witness may not be punished for failure to comply with a
subpoena issued under this subchapter unless the proper fees are
tendered to the witness as required by statute or court rule.
(c) The attorney general may direct the Department of Public Safety to
serve a subpoena under this subchapter.
Sec. 273.024. VENUE. An offense under this subchapter may be
prosecuted in the county in which the offense was committed or an
adjoining county. If the offense is committed in connection with a
statewide election, the offense may be prosecuted in the county in which
the offense was committed, an adjoining county, or Travis County.
SUBCHAPTER C. EXAMINATION OF BALLOTS BY GRAND JURY
Sec. 273.041.
REQUEST TO EXAMINE BALLOTS.
In the
investigation of criminal conduct in connection with an election, a grand
jury, on finding probable cause to believe an offense was committed,
may request a district judge of the county served by the grand jury to
order an examination of the voted ballots in the election.
Sec. 273.042. ORDER BY DISTRICT JUDGE. On request of a grand
jury for an examination of voted ballots, a district judge may order the
custodian of the ballots and the custodian of the keys to the ballot boxes
to deliver the ballot boxes and the keys to the grand jury.
Sec. 273.043. CONDUCT OF EXAMINATION. The examination of
ballots under this subchapter shall be conducted in secret before the
grand jury.
SUBCHAPTER D. MANDAMUS BY APPELLATE COURT
Sec. 273.061. JURISDICTION. The supreme court or a court of
appeals may issue a writ of mandamus to compel the performance of
any duty imposed by law in connection with the holding of an election or
a political party convention, regardless of whether the person
responsible for performing the duty is a public officer.
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Sec. 273.062. PROCEEDING TO OBTAIN WRIT. A proceeding to
obtain a writ of mandamus under this subchapter shall be conducted in
accordance with the rules pertaining to original proceedings of the court
in which the petition is filed.
Sec. 273.063. VENUE IN COURT OF APPEALS.
(a) A petition to a court of appeals for a writ of mandamus under this
subchapter must be filed with the court specified by this section.
(b) A petition pertaining to an election must be filed with the court of
the court of appeals district in which:
(1) the respondent resides, or in which one of them resides if there
is more than one respondent, if the election is statewide; or
(2) the territory covered by the election is wholly or partly
situated, if the election is not statewide.
(c) A petition pertaining to a political party convention must be filed
with the court of the court of appeals district in which:
(1) the respondent resides, or in which one of them resides if there
is more than one respondent, for a state convention;
(2) the territory represented by the convention delegates is wholly
or partly situated, for a district convention; or
(3) the precinct or county is situated, for a precinct or county
convention.
SUBCHAPTER E. INJUNCTION
Sec. 273.081. INJUNCTION. A person who is being harmed or is in
danger of being harmed by a violation or threatened violation of this
code is entitled to appropriate injunctive relief to prevent the violation
from continuing or occurring.
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TEXAS DEMOCRATIC PARTY,
BOYD L. RICHIE, in his capacity as
Chairman ofthe Texas Democratic
Party, and JOHN WARREN, in his
Capacity as Democratic Nominee
For Dallas County Clerk,
Plaintiffs,
vs.
TEXAS GREEN PARTY, KAT SWIFT,
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Chairman ofthe Texas Green Party,
TAKE INITIATIVE AMERICA, INC.,.
TIM MOONEY, UNKNOWN DONORS,
AND THE 2010 UNKNOWN NOMINEES
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IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

353 rd JUDICIAL DISTRICT

DEFENDANTS' MOTION TO TRANSFER VENUE,
AND SUBJECT THERETO, MOTION FOR SEVERANCE,
PLEA TO THE JURISDICTION, ORIGINAL ANSWER AND COUNTERCLAIM
TO THE HONORABLE COURT:
King Street Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs,
defendants, and Counter-Plaintiffs, in the above-entitled and numbered cause, file their
motion to transfer venue, and subject thereto, motion for severance, plea to the
jurisdiction, original answer and counterclaim, in response to Plaintiffs' Second Amended
Original Petition, Plaintiffs' Supplemental Petition, and Plaintiffs' Application for
Temporary Injunction, and would respectfully show the Court as follows:

Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 1 of 45
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I.
1.

MOTION TO TRANSFER VENUE

The claims or actions asserted against King Street Patriots, Mr. and Mrs.

Engelbrecht and Mrs. Josephs should be transferred from Travis County, which is not a
proper county for venue, to Fort Bend County, a proper county for venue.
2.

Defendants specifically deny that Plaintiffs can maintain venue in Travis

County against King Street Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs pursuant to
Texas Civil Practice & Remedies Code, §15.002(a)(1).
3.

Defendants specifically deny that Travis County is the county in which all or a

substantial part of the events or omissions giving rising to the claims asserted against King
Street Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs.
4.

Defendants specifically deny that King Street Patriots, Mr. and Mrs.

Engelbrecht, and Mrs. Josephs made any unlawful political expenditures or accepted
contributions in Travis County.
5.

Defendants specifically deny that King Street Patriots, Mr. and Mrs.

Engelbrecht, and Mrs. Josephs performed any political activities in Travis County with
funds unlawfully obtained.
6.

Defendants specifically deny that King Street Patriots, Mr. and Mrs.

Engelbrecht, and Mrs. Josephs failed to make any reports to the Texas Ethics Commission in
Travis County required by any applicable law.
7.

Defendants specifically deny that that any claims or actions alleged against

King Street Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs arise out of the same
transaction, occurrence, or series of transactions or occurrences allegedly giving rise to the
claims or actions alleged against the other defendants in this litigation.
Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 2 of 45
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8.

The claims or action asserted against King Street Patriots, Mr. and Mrs.

Engelbrecht, and Mrs. Josephs should be transferred to Fort Bend County, which is a proper
county for venue because Mr. and Mrs. Engelbrecht are, and have been at all times relevant
to Plaintiffs' alleged claims, a resident of Fort Bend County, Texas. See Tex. Civ. Prac. &
Rem. Code, §15.002(a)(2).
9.

Based upon the foregoing, because Plaintiffs have not established that venue

is proper in Travis County, Texas against King Street Patriots, Mr. and Mrs. Engelbrecht,
and Mrs. Josephs, they hereby request transfer of this action to Fort Bend County, Texas.
II.
10.

MOTION FOR SEVERANCE

Subject to and without waiver of their motion to transfer venue, Defendants

King Street Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs move for a severance of
the claims and causes of action asserted against them from the claims and causes of action
asserted against the other defendants.
11.

Plaintiffs have improperly joined Defendants King Street Patriots, Mr. and

Mrs. Engelbrecht, and Mrs. Josephs to this case. See Tex. R. Civ. P. 41.
12.

The claims and causes of action asserted against Defendants King Street

Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs and the other defendants in this case
do not arise out of the same transaction or occurrences and/or no questions of law and fact
common to all defendants will arise in the action. See Tex. R. Civ. P. 40.
13.

According to the Texas Supreme Court, "[a] claim is properly severable if (1)

the controversy involves more than one cause of action, (2) the severed claim is one that
would be the proper subject of a lawsuit if independently asserted, and (3) the severed
claim is not so interwoven with the remaining action that they involve the same facts and
Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 3 of 45
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issues." F.F.P. Operating Partners} L.L.P. v. Duenez} 237 S.W.3d 680, 693 (Tex. 2007). The
Court further explained that "avoiding prejudice, doing justice, and increasing convenience
are the controlling reasons to allow a severance." [d.

Each of these requirements is

satisfied in this case.
14.

As Plaintiffs' Second Amended Original Petition and Plaintiffs' Supplemental

Petition and Plaintiffs' Application for Temporary Injunction and Plaintiffs' Brief In Support
of Same reveal, Plaintiffs have asserted multiple causes of action. See Plaintiffs' Second
Amended Original Petition ("Second Amended Petition") at 10-12; Plaintiffs' Supplemental
Petition and Plaintiffs' Application for Temporary Injunction and Plaintiffs' Brief In Support
of Same ("Supplemental Petition") at 3-6.
15.

The claims against Defendants King Street Patriots, Mr. and Mrs. Engelbrecht,

and Mrs. Josephs that are proposed to be severed could have and should have been
independently asserted in a separate lawsuit. Nothing precluded Plaintiffs from asserting
the claims now made against these defendants in a separate lawsuit.
16.

The claims against Defendants King Street Patriots, Mr. and Mrs.

Engelbrecht, and Mrs. Josephs that are proposed to be severed are not so interwoven with
the remaining action that it involves the same facts and issues. The two sets of defendants
are entirely unrelated. They have had no dealings or contacts with each other. The claims
and facts giving rise to the claims are completely independent.
17.

Granting the motion to sever will do justice, avoid prejudice, and further the

convenience of the parties and the court. Defendants King Street Patriots, Mr. and Mrs.
Engelbrecht, and Mrs. Josephs are from the Houston area. The claims and causes of action
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asserted against these defendants relate to their activities in the Houston area. They have
had no dealings or contacts with the other defendants.
18.

Based upon the foregoing, subject to and without waiver of their motion to

transfer venue, Defendants King Street Patriots, Mr. and Mrs. Engelbrecht, and Mrs. Josephs
respectfully request that the claims and causes of action asserted against them be severed
into a separate lawsuit, and then transferred to the district court of Fort Bend County,
where venue is proper.
III.

19.

PLEA TO THE JURISDICTION

Subject to and without waiver of their motion to transfer venue, and motion

for severance, Defendants make a plea to the jurisdiction, objecting to this Court's
jurisdiction over the claims asserted by Plaintiffs against Defendants King Street Patriots,
Mr. and Mrs. Engelbrecht, and Mrs. Josephs.
20.

Plaintiffs do not have standing to assert the claims made against these

Defendants.
21.

A plea to the jurisdiction is proper to challenge a party's lack of standing. See

M.D. Anderson Cancer Center v. Novak, 52 S.W.3d 704, 710-711 (Tex. 2001); Waco 1.5.0. v.
Gibson, 22 S.W.3d 849, 851 (Tex. 2000).

22.

Standing focuses on who is the correct party to bring the suit. Patterson v.

Planned Parenthood ofHouston, Inc., 971 S.W.2d 439, 442 (Tex. 1998).

23.

Plaintiffs lack standing to assert a claim to enforce of Section 22.353 of the

Texas Business Organizations Code against Defendants King Street Patriots, Mr. and Mrs.
Engelbrecht, and Mrs. Josephs.
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24.

"Standing is a constitutional prerequisite to maintaining suit in either federal

or state court." Williams v. Huff, 52 S.W.3d 171, 178 (2001) (citing Texas Ass'n of Bus. v.
Texas Air Control Bd., 852 S.W.2d 440, 444 (Tex. 1993)).

A party suing under a statute

must establish standing, or the right to make a claim, under that statute. Id. Plaintiffs do
not automatically have standing to enforce the provisions of a statute, even if they suffer
harm from a violation of the statute. See Brown v. De la Cruz, 156 S.W.3d 560, 567 n. 42
(Tex. 2004) (citing Cannon v. Un;v. of Chicago, 441 U.S. 677, 688 (1979) ("The fact that a
federal statute has been violated and some person harmed does not automatically give rise
to a private cause of action in favor of that person.").
25. Texas courts "apply a 'strict rule of construction' to statutory enforcement
schemes and imply causes of action only when the drafters' intent is clearly expressed
from the language as written." Witkowski v. Brian, et al., 181 S.W.3d 824, 831 (Tex. App. Austin 2003, no pet.) (quoting Brown, 156 S.W.3d at 567). The question of "[w]hether a
statute or a contract provides a specific cause of action or a right of enforcement requires
[courts] to construe the statutory and contraetuallanguage as a matter of law." Id. at 830
(citing Touche Ross & Co. v. Redington, 442 U.S. 560, 568 (1979); Lane Bank Equip. Co. v.
Smith S. Equip., Inc., 10 S.W.3d 308, 321 (Tex. 2000) (Hecht, J., concurring)). Moreover, "a

right of enforcement should not be implied simply because the statute 'fails to adequately
protect intended beneficiaries.''' Id. at 831 (quoting Brown, 156 S.W.3d at 567).
26.

Section 22.353 by its own terms has no provision for a private cause of

action. It simply provides certain requirements for non-profit business entities in Texas.
Plaintiffs are correct in noting that Section 22.354 of the Texas Business Organizations
Code provides that failure to comply with the requirements of Section 22.353 is a Class B
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misdemeanor. However, with no explicit provisions in Section 22.353 providing standing
for a private right of action to enforce the terms of the statute and no other statute
providing for such private right of action to specifically enforce the terms of Section 22.353,
it is quite clear that Section 22.354 is the only remedy for any alleged violation of Section
22.353.
27.

Plaintiffs lack standing to bring an action to enforce Section 22.353. As such,

any enforcement must be left to the proper authorities. To the extent that Plaintiffs may
cite any cases invoking the "necessary implication" doctrine, those cases have no
authoritative weight in Texas as the Texas Supreme Court specifically rejected such a
theory. See Brown, 156 S.W.3d at 567.
IV.

28.

ORIGINAL ANSWER AND DEFENSES

Subject to and without waiver of their motion to transfer venue, motion for

severance and plea to the jurisdiction, Defendants generally deny the claims asserted by
Plaintiffs in Plaintiffs' Second Amended Original Petition, Plaintiffs' Supplemental Petition,
and Plaintiffs' Application for Temporary Injunction in accordance with Texas Rule of Civil
Procedure 92.
29.

Subject to and without waiver of their motion to transfer venue, motion for

severance and plea to the jurisdiction, further pleading, and in the alternative to the extent
necessary, Defendants assert the following defenses to the claims and causes of action set
forth in Plaintiffs' Second Amended Original Petition, Plaintiffs' Supplemental Petition, and
Plaintiffs' Application for Temporary Injunction:
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29.1.

Plaintiffs lack standing to assert the claims and causes of action asserted

against Defendants.
29.2. Plaintiffs' claims and causes of action are precluded and/or limited by the
First Amendment to the Constitution of the United States.
29.3. Plaintiffs' claims and causes of action are precluded and/or limited by the
Fourth Amendment to the Constitution of the United States.
29.4.

Plaintiffs' claims and causes of action are precluded and/or limited by the

Eighth Amendment to the Constitution of the United States.
29.5.

Plaintiffs' claims and causes of action are precluded and/or limited by the

Fourteenth Amendment to the Constitution of the United States.
V.

30.

COUNTERCLAIM

Subject to and without waiver of their motion to transfer venue, motion for

severance and plea to the jurisdiction, Defendants and Counter-Plaintiffs King Street
Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs assert the following
counterclaim against Plaintiffs and Counter-Defendants Texas Democratic Party, Boyd L.
Richie, in his capacity as Chairman of the Texas Democratic Party, John Warren, in his
capacity as Democratic Nominee for Dallas County Clerk, and Ann Bennett, in her capacity
as 2010 Democratic Nominee for Harris County Clerk, and would respectfully show the
Court as follows:

Introduction
31.

Counter-Plaintiffs King Street Patriots, me., Catherine Engelbrecht, Bryan

Engelbrecht, and Dianne Josephs bring this civil action for declaratory and injunctive relief
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ansmg under the First, Fourth, Eighth, and Fourteenth Amendments to the United States
Constitution.
32.

Counter-Plaintiffs are a group of concerned residents from the Houston area who

simply decided to get involved in the political process. For so doing, they have been haled into
court. They exercised their First Amendment freedoms reasonably expecting that doing so would
not lead to the threat of excessive fines and even criminal punishment. They now pray this Court
to vindicate their rights by declaring several provisions of the Texas Election Code (challenged
herein) as contrary to the Constitution of the United States.
33.

This counter-complaint is a facial challenge to the constitutionality of several

provisions of Titles 15 and 16 of the Texas Election Code. Specifically, the challenged
provisions are Texas Election Code sections 251.001(2), (3)" (4), (5), (6), (7), (8), (9), (10), (12),
(14), 253.03l(c), 253.037(a)(1) and (b), 253.062, 253.094, 253.097, 253.104, 253.132, and
273.081. These statutes all regulate the political speech of the Counter-Plaintiffs.
34.

Plaintiffs Texas Democratic Party, Boyd Richie, John Warren, and Ann Bennett

brought suit, under color of state law, see 42 U.S.c. § 1983, to enforce various provisions of the
Texas Election Code. Specifically, Plaintiffs allege that Counter-Plaintiffs have violated at least
eight provisions of the Texas Election Code. They seek an injunction, as well as damages, as
permitted by Texas law. Counter-Plaintiffs now file Ihis counterclaim to protect their
constitutional rights. The length of this counterclaim is a function of the number of allegations
levied against them and is a reflection, in part, of the gravity of the freedoms at stake as well as
the multitude of constitutional flaws in these statutes, all of which impose criminal penalties.
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35.

The First Amendment provides that "Congress shall make no law ... abridging

the freedom of speech." U.S. Const. Amend. I. This restriction is applied to the states through the
Fourteenth Amendment.
36.

Freedom of speech is the norm, not the exception. Citizens United v. FEC, 130 S.

Ct. 876, 911 (2010). Texas, however, has flaunted this fundamental premise by establishing a
statutory scheme that bans all political speech that is not specifically authorized by statute. See
Tex. Elec. Code §§ 253.002,253.094.
37.

Laws that burden political speech are subject to strict scrutiny under the First

Amendment. Citizens United, 130 S. Ct. at 898. Laws that violate the First Amendment include:
those that are overbroad, thereby chilling speech, Ashcroft v. Free Speech Coalition, 535 U.S.
234, 244 (2002); those that impose political committee status without limiting such status to
groups who have the major purpose: of electing or nominating a clearly identified candidate, N.C.
Right to Life v. Leake, 525 F.3d 274, 287-89 (2008) ("NCRL IIf'); those that regulate campaign

finance with an inappropriate monetary threshold, N.C. Right to Life v. Leake, 344 F.3d 418,430
(2003) ("NCRL Ir); those that are not appropriately tailored to meet a sufficient state interest,

NCRL Ill, 525 F.3d at 290; and those that impose a prior restraint on speech, Citizens United,

130 S. Ct. at 895-96.
38.

The right to engage in political speech and the right to associate for the purpose

of advancing political beliefs is "fundamenta1." San Francisco County Democratic Cent. Comm.

v. Eu, 826 F.2d 814, 827 (9th Cir. 1987). A right to privacy in one's associations is included in
the right to associate. Brown v. Socialist Workers '74 Campaign Committee (Ohio), 459 U.S. 87,
91 (1982).
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39.

Compelled disclosure of political affiliations and activities imposes a substantial

burden on First Amendment rights. Buckley v. Valeo, 424 U.S. 1, 64-68 (1976); NAACP v.
Alabama ex reI. Patterson, 357 U.S. 449, 466-63 (1958); Perry v. Schwarzenegger, 591 F.3d

1147, 1159-60 (9th Cir. 2010). Providing a private cause of action against political opponents
forces compelled disclosure when discovery in the action is initiated. As one circuit court of
appeals noted, compelling disclosure of a political organization's internal information can
infringe on the right to associate:
fDlisclosure of internal campaign information can have a deterrent effect on
the free flow of information within campaigns. Implicit in the right to
associate with others to advance one's shared political beliefs is the right to
exchange ideas and formulate strategy and messages, and to do so in private.
Compelling disclosure of internal campaign communications can chill the
exercise of these rights.
Perry, 591 F.3d at 162 (internal footnote omitted).

40.

Once a political organization is forced to tum over its private information, the

harm cannot be undone. Perry, 591 F.3d at 1158. This is especially so when a political
organization's opponents can use the discovery process to fish at will through private
information.
41.

The First Amendment protects information related to associational rights from

the eyes of a state or a state actor. NAACP, 357 U.S. at 465. It also requires that laws set high
standards (especially in the context of political speech) that clearly delineate when relief should
be granted, so as not to chill political speech. N.Y. Times Co. v. Sullivan, 376 U.S. 254, 282-84
(1964) (striking down a law that carried a presumption of actual malice with political speech
because a higher evidentiary standard was required).
42.

In a First Amendment facial challenge, a law may be invalidated as overbroad if

"'a substantial number of its applications arc unconstitutional, judged in relation to the statute's
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plainly legitimate sweep.'" United States v. Stevens, 130 S. Ct. 1577, 1587 (2010) (citation
omitted).
43.

A criminal statute is void for vagueness-that is, it violates the Due Process

Clause of the Fourteenth Amendment-if (1) its lack of definitive standards fails to apprise
persons of ordinary intelligence of the prohibited or prescribed conduct, or (2) because of its lack
of precision, it presents the opportunity for arbitrary enforcement. City of Chicago v. Morales,
527 U.S. 41, 56 (1999).
44.

In addition, laws that are impennissibly vague and that touch on freedoms of

speech and association violate the First Amendment because such laws chill protected speech
and association by compelling speakers to self-censor what they would otherwise be permitted to
say and do.
45.

Furthermore, when civil and criminal penalties attach to violations of laws that

touch on First Amendment rights--as is the case here-and when the laws are too vague to
notify a person of ordinary intelligence as to what conduct is prescribed or prohibited, the agency
charged with administering the law effectively usurps the power of 16th and 17th-century
licensors-the kind of power the First Amendment was drawn to prohibit. This is so because
those who wish to escape criminal and civil sanctions must, as a practical matter, implore the
agency for an advisory opinion as to whether their proposed speech violates the law. See Citizens
United, 130 S. Ct. at 895-96 (given the complexity of the regulations, the deference courts show
to administrative determinations, and the threat of criminal liability, speakers "must ask a
governmental agency for prior permission to speak"). Thus, impermissibly vague laws also
operate as an unconstitutional prior restraint on speech.
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46.

Prior restraints on speech "are the most serious and the least tolerable

infringement on First Amendment rights," Neb. Press Assoc. v. Stuart, 427 U.S. 539, 559 (1976),
and the Supreme Court has held that "[a]ny prior restraint on expression comes to this Court with
a 'heavy presumption' against its constitutional validity," Carroll v. Princess Anne, 393 U.S.
175, 181 (1968).
47.

The Fourth Amendment requires probable cause and a walTant before a party

acting under color of state law can search and seize private information and property. U.S. Const.
Amend. IV; see also Katz v. United States, 389 U.S. 347, 356-57 (1969). The Fourth
Amendment especially protects situations such as this where severe criminal penalties can be
imposed based on the speech-based information found during the search.
48.

The Fourteenth Amendment commands that no state shall "deny to any person

within its jurisdiction the equal protection of the laws." U.S. Const. amend. XIV, § 1. Contentbased restrictions raise equal protection concerns "because, in the course of regulating speech,
such restrictions differentiate between types of speech." Burson v. Free11Uln, 504 U.S. 191, 197
n.3 (1992).

49.

The Eighth Amendment protects against cruel and unusual punishment. U.S.

Const. amend. VIII. Laws are cruel and unusual when they impose punishments that are grossly
out of proportion to the crime committed. Graham v. Florida, 130 S. Ct. 2011, 2021 (2010).
50.

Counter-Plaintiffs seek declaratory relief and an injunction to prohibit the

original Plaintiffs from prosecuting the original action. Counter-Plaintiffs assert that the private
cause of action is unconstitutional because it contravenes the First, Fourth, and Fourteenth
Amendments; and further, that each of the other statutory provisions listed in paragraph 3 are
likewise unconstitutional because they violate the First, Eighth, or Fourteenth Amendments, or a
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combination of those amendments. A state--or anyone else acting under color of state law-has
no interest in enforcing unconstitutional laws.
51.

Finally, Counter-Plaintiffs seek declaratory relief and an injunction preventing

thc original Plaintiffs from initiating discovery in this action until there has been a final
resolution of the constitutional questions raised herein.
Facts

52.

In 2009, a group of concerned residents from the Houston area decided that they

wanted to be responsible citizens and engage in the political process. This group of citizens
named themselves the King Street Patriots.
53.

This new group was led by Catherine Engelbrecht, a 40-year-old wife and mother

of two children. Prior to her being involved with King Street Patriots, Catherine Engelbrecht,
like many of the people who attend King Street Patriots' events, had not been involved in the
political process-she was busy raising her children, being an officer of her children's school's
PTO, and working with her husband in their small business.
54.

King Street Patriots was formed as a Texas non-profit corporation on December

30, 2009. Its purpose is "[t]o provide education and awareness with the general public on
important civic and patriotic duties," It has applied for 50 I(c)(4) status with the Internal Revenue
Service.
55.

With their new-found desire to become involved civically, Catherine Engelbrecht

and the King Street Patriots decided that a good way to participate was to help ensure that
elections are free and fair. The King Street Patriots assisted anyone who was interested in this
project in becoming a poll watcher. The King Street Patriots did not anticipate that they would
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uncover anything out of the ordinary, but the poll watchers that the King Street Patriots had
assisted reported very troubling observations.
56.

As a result, the King Street Patriots, realizing that fair and free elections are

fundamental to the operation of the republic, decided to start a new project focused on the
integrity of the voter rolls. The King Street Patriots reviewed public information concerning
voter registration information for Harris County. After reviewing the public information, they
turned over their findings to the HaJTis County Voter Registrar.
57.

Leading up to the 2010 election, the King Street Patriots again offered to train

anyone interested in serving as a poll watcher for any party or candidate. Several hundred people
received the King Street Patriots' poll-watcher training and observed the 2010 election to help
ensure that election laws were followed.
58.

The King Street Patriots also have weekly meetings at which speakers discuss

topics of interest to concerned citizens in the Houston area. During the meeting, a cowboy hat is
passed around amongst the attendees to gather donations. Often the speakers are persons
involved in protecting the integrity of elections or are politicians who have expertise in areas of
interest to Houston area citizens. When the speakers are politicians, they are strictly informed
that King Street Patriots is nonpartisan and that the politicians are not to campaign or promote
themselves at the King Street Patriots event. The King Street Patriots have not made any
monetary contributions to any candidate or politician.

Count 1
Tex. Elee. Code §§ 273.081, 253.131, and 253.132
The Provision of a Private Right of Action Violates the U.S. Constitution
59.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
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60.

The statutory sections that provide for a private right of action, wherein citizens

can sue to enforce the provisions of the Texas Election Code, violate the First and Fourteenth
Amendments to the U.S. Constitution.
61.

Three sections under the Texas Election Code provide for a private right of

62.

Section 273.081 dictates who may seek an injunction: "A person who is being

action.

hanned or is in danger of being harmed by a violation or threatened violation of this code is
entitled to appropriate injunctive relief to prevent the violation from continuing or occurring."
63.

Section 253.131

giv(~s

certain candidates a pt1vate right of action for damages:

(a) A person who knowingly makes or accepts a campaign
contribution or makes a campaign expenditure in violation of this
chapter is liable for damages as provided by this section.
(b) If the contribution or expenditure is in support of a candidate,
each opposing candidate whose name appears on the ballot is entitled
to recover damages under this section.
(c) If the contribution or expenditure is in opposition to a candidate,
the candidate is entitled to recover damages under this section.
(d) In this section, "damages" means:
(1) twice the value ofthe unlawful contribution or expenditure; and
(2) reasonable attorney's fees incurred in the suit.
64.

And section 253.132 gives certain political committees a private cause of action

for damages:
(a) A corporation or labor organization that knowingly makes a
campaign contribution to a political committee or a direct campaign
expenditure in violation of Subchapter D is liable for damages as
provided by this section to each political committee of opposing
interest in the election in connection with which the contribution or
expenditure is made.
(b) In this section, '''damages'' means:
(1) twice the value of the unlawful contribution or
expenditure; and
(2) reasonable attorney's fees incurred in the suit.
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Prior Restraint on Speech.
65.

Section 273.081 (private right of action for injunction) operates in a substantial

number of its applications as a prior restraint on speech.
66.

Because section 273.081 allows injunctions to issue whenever a person "is in

danger of being hanned" by a mere "threatened violation" of the Texas Election Code, it
amounts to an unconstitutional prior restraint on speech.

Due Process ofLaw.
67.

All three sections that provide for a private right of action violate the First

Amendment, as well as the Due Process Clause of the Fourteenth Amendment, because they fail
to set forth a clear standard as to what threshold showing must be made to initiate discovery.
68.

The Due Process Clause of the Fourteenth Amendment requires that before an

investigation (here, discovery) can commence in a case that implicates First Amendment
freedoms, there must be an objective standard, clearly set forth by law, as to what threshold
showing must be made to proceed with the investigation. See, e.g., Sweezy v. New Hampshire,
354 U.S. 234, 252-55 (1957).
69.

All three sections that provide for a private right of action violate the First

Amendment and the Fourteenth Amendment's Due Process Clause because they allow certain
citizens to initiate lawsuits against their fellow citizens without any guidance as to what
threshold showing must be made before discovery can commence.

Free Speech and Due Process ofLaw.
70.

In addition, all three sections that provide for a private right of action violate the

First Amendment, as well as the Due Process Clause of the Fourteenth Amendment, because
they fail to adequately circumscribe the scope of permissible discovery.
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71.

A person or group may not be compelled to divulge information that would

trespass on the freedoms of political speech and association absent a "compelling" interest to
justify such political exposure, f.lAACP v. Alabama ex reI. Patterson, 357 U.S. 449,463 (1958),
particularly where such information is to be divulged to one's political opponents, see FEC v.
Machinists Non-Partisan Political League, 655 F.2d 380, 382-84, 387-88 (D.C. Cir. 1981)

(implying impropriety of a federal agency, "whose members are nominated by the President," of
probing into the political affairs of the President's political opponents).
72.

Materials likely to be sought in discovery in a case like this are extremely

"delicate" in nature, and their subject matter "represents the very heart of the organism which the
First Amendment was intended to nurture and protect: political expression and association." FEC
v. Machinists Non-Partisan Political League, 655 F.2d 380, 388 (D.C. Cir. 1981). Specifically,

any material likely to be sought will "relate[ ] to the behavior of individuals and groups only
insofar as they act, speak and associate for political purposes." [d. at 387. Discovery may very
well encompass such information as all internal communications relating to which candidates
and which political committees a group or individual considered supporting, as well as any
number of other contemplated or enacted political strategies or political affiliations. See id. at
388. Such information "is of a fundamentally different constitutional character from the
commercial or financial data which forms the bread and butter of SEC or FIC investigations,
since release of such information ., . carries with it a real potential for chilling the free exercise
of political speech and association guarded by the First Amendment." [d.
73.

This statutory defect (i.e., failing to adequately circumscribe the scope of

permissible discovery) is particularly egregious in the context of section 273.081, because that
section permits an injunction to issue upon the mere showing of a "threatened violation" of the
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Texas Election Code that places a person "in danger of being harmed." The phrases "threatened
violation" and "in danger of being harmed" are themselves vague and ill-defined and offer no
security for the protection of First Amendment free speech and associational lights. It is not
inconceivable, indeed it seems quite likely, that a group would have to divulge-as part of
discovery in an action under section 273.081-all internal communications that so much as
contemplated supporting or opposing certain measures, issues, candidates, officeholders,

political parties, or political committees because that would constitute precisely the kind of
evidence that would tend to show a "threatened violation."
74.

Were these sections aimed at vesting a governmental agency, such as the Texas

Ethics Commission, with investigative authority (and they are not), they would still be
unconstitutional for their lack of a defined threshold for initiating discovery, and for their failure
to circumscribe the permissible scope of discovery. Given, however, that these sections are
aimed at giving one's political opponents the broad authority to initiate proceedings and conduct
discovery, their constitutional flaws are even more flagrant.
No Standards for Burden ofProof

75.

Moreover, the three sections that provide a private right of action arc

unconstitutional as contrary to the First and Fourteenth Amendments because they do not
provide any standard as to the proper burden of proof to prevail in a citizen suit.
76.

In ordinary litigation, plaintiffs prevail by showing merely that a preponderance

of the evidence favors them. Where the First Amendment is at issue, however, a defendant may
not be found liable absent clear and convincing evidence. See, e.g., N.Y. Times Co. v. Sullivan,
376 U.S. 254, 273 (1964) (holding that speakers may not be punished for criticizing
governmental officials---even if their speech contained "'half-truths'" and '''misinformation,"'-

Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 19 of 45

169
21

21

unless such speech created a "clear and present danger of the obstruction of justice" (citation
omitted».
77.

The three sections that authorize a private right of action are unconstitutional

because they do not require citizen-plaintiffs to make a clear and convincing proof in order to
prevail on their claims.

Fourth Amendment.
78.

Finally, the three sections that authorize a private right of action provide violate

the Fourth Amendment's prohibition against unreasonable searches and seizures.
79.

When a citizen or citizen-group brings suit under section 273.081, 253.131, or

253.132, that person or group is acting under color of state law.
80.

The Fourth Amendment guarantees the "right of the people to be secure in their

persons, houses, papers, and effects, against unreasonable searches and seizures," and requires
that "no warrants shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized." U.S.
Const. amend. IV.

81.

Because the statues here do not require at least a showing of some minimum

threshold that there has been a violation of the law (i.e., something akin to probable cause), and
because Plaintiffs here are acting under color of state law, any discovery initiated under sections
273.081, 253.131, or 253.132 constitutes an unreasonable (and therefore an unconstitutional)
search or seizure under the Fourth Amendment.
82.

Where the subject matter of the things to be seized is based on the content of

protected First Amendment speech and associational rights, "and the basis for the seizure is the
ideas which they contain," Stanford v. Texas, 379 U.S. 476, 485-86 (1965), an even higher
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standard applies. [d.; Marcus v. Search Warrant, 367 U.S. 717, 730-31 (1961). Specifically,
there must be a "step in the procedure before seizure designed to focus searchingly on the
question" of what may be constitutionally seized, in light of the First Amendment, and what may
not. Marcus, 367 U.S. at 732.
83.

Because the three sections that authorize a private right of action do not provide

safeguards to distinguish what may and what may not be discoverable, under the First
Amendment, they violate both the First Amendment's protection of privacy of political
association and political speech and the Fourteenth Amendment's guarantee of due process of
law.

Count 2
Tex. Elec. Code §§ 253.094 and 253.104
The Prohibition on Corporate Contributions to Candidates, Political Parties, and
Political Committees Violates the U.S. Constitution
84.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
85.

The First Amendment protects the freedoms of political speech and association.

86.

Political contributions are a form of political speech and political association.

87.

Texas law proscribes all corporate political contributions not specifically

authorized by statute. Specifically, Texas Election Code section 253.094(a) states:
A corporation ... may not make a political contribution ... that is not
authorized by this subchapter.
Citizens United Rejected the Alleged Interest in Addressing So-Called
"Corporate" Corruption.

88.

The Supreme Court has previously upheld a federal ban on corporate

contributions to candidates. FEe v. Beaumont, 539 U.S. 146, 149, 162--63 (2003). That holding,
however, was undermined by Citizens United. In Citizens United, the Supreme Court held that
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the government has no authority whatever to ban political speech "simply because the speaker is
an association that has taken on the corporate form." 130 S. Ct. at 904-08. In other words, the
government may not single out speakers and restrict their speech based on the mere fact that they
have chosen to take on the corporate form. In short, after Citizens United, it is no longer
permissible to treat corporate political speech any different from noncorporate political speech.
89.

Texas's general ban on corporate political contributions violates the underlying

premise of Citizens United because it permits noncorporate groups and individuals to make
political contributions, but bans corporations from making the same speech.
The General Ban on Corporate Contributions Is "Woefully Underinclusive."

90.

The general ban on corporate contributions is "woefully underinclusive"-and

thus is not properly tailored to any state interest-because, regardless of what state purpose may
be alleged, there are so many exceptions to the general rule "as to render belief in that purpose a
challenge to the credulous." Republican Party ofMinn. v. White, 536 U.S. 765, 780 (2002).
91.

Examples of exceptions to the general ban on corporate contributions include:
a. Corporations may pay the administrative expenses of a general-purpose
political committee, Tex. Elec. Code § 253.100, even though "contributions to
defray the administrative expenses of a general-purpose committee are
political contributions," Op. Tex. Ethics Comm'n 132 (1993).
b. Corporations may finance the solicitation of political contributions to a
general-purpose political committee from their stockholders or employees,
or from families of their stockholders or employees, Tex. Elec. Code
§ 253.100(b), even though "[c]osts incurred in generating contributions to a
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political committee are political expenditures," Op. Tex. Ethics Comm'n 362
(1997).
c. Corporations may make candidate literature available to their employees,
provided that the corporation provides all candidates the same opportunity
to do so. This despite the fact that if a corporation made available only a
single candidate's literature and materials, it would "unquestionably be
making a prohibited corporation campaign contribution." Op. Tex. Ethics
Comm'n 336 (1996).
d. Corporations may hold a candidate forum where candidates address the
corporations' stockholders or employees, provided that corporations make
the opportunity available to all candidates. This despite the fact that "the use
of corporate resources to allow a particular candidate or a particular
candidate's representative to address an audience and advocate his election
would be a prohibited corporate contribution to the candidate." Op. Tex.
Ethics Comm'n 340 (1996).
e. Corporations may make political contributions to political parties to be
applied to the "normal overhead and administrative or operating costs"
incurred by the party, provided that such contributions are not made within
sixty days of a general election. Tex. Elec. Code § 257.002(a), 257.004(a). The
Texas Ethics Commission has ruled that this provision allows a corporation
to finance the entire cost of purchasing or constructing a building to be used
as permanent party headquarters. Op. Tex. Ethics Comm'n 176 (1993).
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f.

Corporations may make political contributions to political parties to be
applied to the costs of administering a primary election or convention held
by the party. Tex. Elec. Code § 257.002(a).

g. Partnerships

and

limited

liability

companies

may

make

political

contributions, despite the fact that contributions from such entities present
substantially similar risks of corruption based on quid pro quo political
arrangements (e.g., dollars for votes). See Op. Tex. Ethics Comm'n 383
(1997); Op. Tex. Ethics Comm'n 108 (1992).
Content- and Speaker-Based Restriction.

92.

The general ban on corporate political contributions is an unconstitutional

content-based, and speaker-based, restriction on speech.
93.

The government may not single out celtain speakers any more than it may single

out particular content. Citizens United v. FEC, 130 S. Ct. 876, 898-99 (2010); United States v.
Playboy Entm't Group, Inc., 529 U.S. 803, 813 (2000).
94.

The law here is content-based because corporations are free to make all kinds of

contributions (e.g., charitable, educational, religious, scientific, artistic, etc.) except political
contributions.
95.

It is speaker-based because only corporations are targeted. Other similarly

situated entities, such as partnerships and limited liability companies, are free to make political
contributions.
96.

Because the general ban on corporate political contributions is a content-based,

speaker-based restriction on speech, it is presumptively invalid. Because it is not narrowly
tailored to a compelling governmental interest, it is unconstitutional under the First Amendment.

Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 24 of 45

174
26

26

Equal Protection.
97.

Also, because the general ban on corporate political contributions singles out

particular speech (political speech) and particular speakers (corporations), it is contrary to the
Fourteenth Amendment's command that no state shall "deny to any person within its jurisdiction
the equal protection of the laws." U.S. Const. amend. XIV, § 1.

Vagueness and Overbreadth.
98.

The general ban on corporate political contributions is unconstitutionally vague

and overbroad because it relies on the unconstitutionally vague and overbroad tenn "political
contribution," as discussed below in Count 4.

Count 3
Tex. Elee. Code § 251.001(2) and (6)
The Definitions of "Contribution" and "Expenditure" Violate the U.S. Constitution
99.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
100.

The definitions of "contribution" and "expenditure," as defined in Texas Election

Code subsections 251.001(2) and (6), respectively, are unconstitutionally vague.
101.

Texas law defines "contJibution" as "a direct or indirect transfer of money,

goods, services, or any other thing of value and includes an agreement made or other obligation
incurred, whether legally enforceable or not, to make a transfer." Tex. Elec. Code § 251.001(2).
102.

Texas law defines "expenditure" as "a payment of money or any other thing of

value and includes an agreement made or other obligation incun'ed, whether legally enforceable
or not, to make a payment." Tex. Elec. Code § 251.001(6).
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103.

Under Texas law, the tenns "contribution" and "expenditure" are used to

proscribe cel1ain activities and to trigger certain obligations, the violation of which give rise to
criminal liability. See, e.g., Tex. Elec. Code § 253.003, .062, .094.

Vagueness.
104.

The phrase "any other thing of value," as used in the definitions of "contribution"

and "expenditure," is unconstitutionally vague because it docs not adequately apprise persons of
ordinary intelligence as to what precisely is prescribed or prohibited, nor does it adequately
curtail against the possibility of arbitrary enforcement, in this case by private citizens acting
under color of state law.
105.

The phrase "direct or indirect," as used in the definition of "contribution," is

unconstitutionally vague because it does not adequately apprise persons of ordinary intelligence
as to what precisely is prescribed or prohibited, nor does it adequately curtail against the
possibility of arbitrary enforcement, in this case by private citizens acting under color of state
law.
106.

The imprecision of these phrases has the effect of chilling protected First

Amendment expression, and act, effectively, as prior restraints on speech. Thcy also violate the
Fourteenth Amendment's Due Process Clause.

Overbreadth.
107.

The definitions of "contribution" and "expenditure," as defined in Texas Election

Code subsections 251.001(2) and (6), are also unconstitutionally overbroad.
108.

The phrase "any other thing of value," as used in the definitions of "contribution"

and "expenditure,"

is unconstitutionally overbroad because a substantial number of its

applications are unconstitutional, judged in relation to its plainly legitimate sweep.
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109.

The phrase "direct or indirect," as used in the definition of "contribution," is

unconstitutionally

overbroad

because

a

substantial

number of its

applications

are

unconstitutional, judged in relation to its plainly legitimate sweep.

Count 4
Tex. Elec. Code § 251.001(3), (4), and (5)
The Definitions of "Political Contribution," "Campaign Contribution,"
and "Officeholder Contribution" Violate the U.S. Constitution
110.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
111.

The definitions of "campaign contribution," "officeholder contribution," and

"political contribution," as defined in Texas Election Code subsections 251.001(3) through (5),
respectively, are unconstitutional1y vague.
112.

Texas law defines "political contribution" as "a campaign contribution or an

officeholder contribution." Tex. Eke. Code § 251.001(4).
113.

Texas law defines "campaign contribution" as "a contribution to a candidate or

political committee that is offered or given with the intent that it be used in connection with a
campaign for elective office or on a measure. Whether a contribution is made before, during, or
after an election does not affect its status as a campaign contribution." Tex. Elec. Code
§ 251.001(3).

114.

Texas law defines "officeholder contribution" as:

A contribution to an officeholder or political committee that is offered or given with
the intent that it be used to defray expenses that:
(A) are incurred by the officeholder in performing a duty or engaging in an activity
in connection with the office; and
(B) are not reimbursable with public money.
Tex. Elec. Code § 251.001(3).
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115.

The definitions of "political contribution," "campaign contribution," and

"officeholder contribution" are unconstitutionally vague and overbroad because they incorporate
the term "contribution" which is unconstitutionally vague and overbroad. See supra Count 3.
Under Texas law, the terms "political contribution," "campaign contribution," and "officeholder
contribution" are used to proscribe certain activities and to trigger certain obligations, the
violation of which give rise to criminal liability. See, e.g., Tex. Elec. Code § 253.003, .094.
Vagueness.

116.

The phrase "in connection with," as used in the definitions of "campaign

contribution" and "officeholder contribution," is unconstitutionally vague because it does not
adequately apprise persons of ordinary intelligence as to what precisely is proscribed or
prohibited, nor does it adequately curtail against the possibility of arbitrary enforcement, in this
case by private citizens acting under color of state law.
117.

The phrase "on a measure," as used in the definition of "campaign contribution,"

is unconstitutionally vague because it does not adequately apprise persons of ordinary
intelligence as to what precisely is proscribed or prohibited, nor does it adequately curtail against
the possibility of arbitrary enforcement, in this case by private citizens acting under color of state
law.
118.

Defining campaign contributions by reference to the contributor's "intent" is

unconstitutional because it is impermissibly vague. Among other things, defining prohibited or
prescribed conduct based on the speaker's intent necessarily compels speakers to hedge their
message or their activities so as to steer clear of any possible misinterpretation of their actual
intent.
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Overbreadth.

119.

The definitions of "campaign contribution" and "officeholder contribution," as

defined in Texas Election Code subsections 251.001(3) and (4), respectively, are also
unconstitutionally overhroad.
120.

The phrase "in connection with," as used in the definitions of "campaign

contribution" and "officeholder contribution," is unconstitutionally overbroad because a
substantial number of its applications are unconstitutional, judged in relation to its plainly
legitimate sweep.
121.

The phrase "on a measure," as used in the definition of "campaign contribution,"

is unconstitutionally overbroad because a substantial number of its applications are
unconstitutional, judged in relation to its plainly legitimate sweep.
122.

The definition of "political contribution" is unconstitutionally vague and

overbroad because it incorporates the terms "campaign contribution" and "officeholder
contribution," which are unconstitutionally vague and overbroad. See supra.

Count 5
Tex. Elec. Code § 251.001(7), (8), (9), and (10)
The Definitions of "Political Expenditure," "Campaign Expenditure,"
"Direct Campaign Expenditure," and "Officeholder Expenditure"
Violate the U.S. Constitution
123.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
124.

The definitions of "political expenditure," "campaign expenditure," "direct

campaign expenditure," and "officeholder expenditure," as defined in Texas Election Code
subsections 251.001(7) through (10), respectively, are unconstitutionally vague.
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125.

Texas law defines "political expenditure" as "a campaign expenditure or an

officeholder expenditure." Tex. Elec. Code § 251.001 (1 0).
126.

Texas law defines "campaign expenditure" as "an expenditure made by any

person in connection with a campaign for an elective office or on a measure. Whether an
expenditure is made before, during, or after an election does not affect its status as a campaign
expenditure." Tex. Elec. Code § 251.001(7).
127.

Texas law defines "officeholder expenditure" as:

An expenditure made by any person to defray expenses that:
(A) are incurred by an officeholder in performing a duty or engaging in an activity in
connection with the office; and
(B) are not reimbursable with public money.
Tex. Elec. Code § 251.001(9).
128.

The definitions of "political expenditure," "campaign expenditure," "direct

campaign expenditure," and "officeholder expenditure" are unconstitutionally vague and
overbroad because they incorporate the tenn "expenditure" which is unconstitutionally vague
and overbroad. See supra Count 3.
129.

Under Texas law, the tenns "political expenditure," "campaign expenditure,"

"direct campaign expenditure," and "officeholder expenditure" are used to proscribe certain
activities and to trigger certain obligations, the violation of which give rise to criminal liability.
See, e.g., Tex. Elec. Code § 253.003, .094.

Vagueness.
130.

The phrase "in connection with," as used in the definitions of "campaign

expenditure" and "officeholder expenditure," is unconstitutionally vague because it does not
adequately apprise persons of ordinary intelligence as to what precisely is proscribed or

Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for Severance, Plea to
the Jurisdiction, Original Answer and Counterclaim -Page 30 of 45

180
32

32

prohibited, nor does it adequately curtail against the possibility of arbitrary enforcement, in this
case by private citizens acting under color of state law.
Overbreadth.

131.

The definitions of "campaign expenditure" and "officeholder expenditure," as

defined in Texas Election Code subsections 251.001(7) and (9), respectively, are also
unconstitutionally overbroad.
132.

The phrase "in connection with," as used in the definitions of "campaign

expenditure" and "officeholder expenditure," is unconstitutionally overbroad because a
substantial number of its applications are unconstitutional, judged in relation to its plainly
legitimate sweep.
133.

The definition of "political expenditure" is unconstitutionally vague and

overbroad because it incorporates the terms "campaign expenditure" and "officeholder
expenditure," which are unconstitutionally vague and overbroad. See supra.
Count 6
Tex. Elec. Code § 251.001(12)
The Political Committee Definition Violates the U.S. Constitution

134.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
135.

Section 251.001(12) states:

"Political committee" means a group of persons that has as a principal purpose
accepting political contributions or making political expenditures.
Zero-Dollar Threshold.

136.

Section 251.00 I(12) imposes political committee status for spending as little as

one dollar relating to an election, or for making or receiving a contribution of as little as one
dollar.
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137.

Section 251.001(12) violates the First Amendment because it lacks a

constitutionally sufficient monetary threshold to protect against regulating incidental activity.

Vagueness.

138.

The definition of "political committee," as deflned in Texas Election Code section

251.001(12), is unconstitutionally vague under the First and Fourteenth Amendments because it
incorporates the terms "political contribution" and "political expenditure," which are themselves
unconstitutionally vague definitions. See supra Counts 4 and 5.

Overbreadth.

139.

The definition of "political committee" is unconstitutionally overbroad under the

First Amendment because it regulates political speech that the state has no constitutional interest
in regulating.
140.

If the Court finds that the definitions of "campaign contribution" and "campaign

expenditure" are not unconstitutionally vague, then they are overbroad as they reach conduct that
Texas has no appropriate interest in regulating. By incorporating these overbroad definitions, the
definition of "political committee," as defined in section 251.001(12), also becomes overbroad.
141.

Additionally, the definition of "political committee," as defined in section

251.001(12), is overbroad under the First Amendment because it imposes political committee
status on groups that do not have the major purpose of nominating or electing a clearly identified
candidate as the definition itself regulates groups with only a "principal purpose" that does not
have to be related to a clearly identified candidate. See Buckley v. Valeo, 424 U.S. 1, 79 (1976).
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Count 7
Tex. Elee. Code § 251.001(14)
The General Purpose Committee Definition Violates the U.S. Constitution
142.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
143.

Section 251.001 (14) states:

"General-purpose committee" means a political committee that has among its
principal purposes:
(A) supporting or opposing:
(I) two or more candidates who are unidentified or are seeking
offices that are unknown; or
(ii) one or more measures that are unidentified; or
(B) assisting two or more officeholders who are unidentified.

Vagueness.
144.

The definition of a "general-purpose committee," as defined in section

251.001(14), is unconstitutionally vague under the First and Fourteenth Amendments due to its
use of the tenn "political committee" (as challenged in Count 6) and because the undefined tenns
"supporting," "opposing," and "assisting" are too vague to let a reasonable person know what the
law requires and are too vague to let a reasonable government official know how to enforce the
law.
145.

For example, conduct as simple as choosing to not attend a rally for a candidate

could be construed as "opposing," while offering a stick of gum to a candidate could be
construed as "supporting," and being employed as a valet could be construed as "assisting"
officeholders when parking their cars.
146.

In other words, the words "supporting," "opposing," and "assisting" provide no

meaningful guidance to any person seeking to understand how the law is to be followed or
enforced.
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147.

In addition, the definition of a "general-purpose committee," as defined in section

251.001(14), is unconstitutionally vague under the First and Fourteenth Amendments because it
employs additional vague terms such as "candidates who are unidentified," "offices that are
unknown," "measures that are

unident~fied,"

and "officeholders who are

unident~fied."

Tex. Elec.

Code § 251.001(14) (emphasis added).
148.

No reasonable person can know when they "support" an "unidentified"

candidate, "oppose" an "unknown" office, "assist" an "unidentified" officeholder, or "support"
an "unidentified" measure.
Overbreadth.

149.

The definition of a "general-purpose committee," as defined in section

251.001(14), includes groups who never clearly identify a candidate to support or oppose and
who do not have the major purpose of nominating or electing a candidate.
150.

The definition of a "general-purpose committee," as defined in section

251.001(14), is unconstitutionally overbroad under the First Amendment because it regulates
groups that lack the major purpose of nominating or electing a clearly identified candidate.
151.

If the definition of a "general-purpose committee" is not unconstitutionally

vague, then it is unconstitutionally overbroad for sweeping within its regulation conduct that
cannot constitutionally be regulated.

Count 8
Tex. Ele(:. Code § 253.062 and § 253.097
The Direct Expenditure Regulation Violates the U.S. Constitution
152.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
153.

Section 253.062 states:
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Direct Expenditure Exceeding $100.
(a) Except as otherwise provided by law, an individual not acting in concert
with another person may make one or more direct campaign expenditures in
an election from the individual's own property that exceed $100 on anyone
or more candidates or measures if:
(1) the individual complies with Chapter 254 as ifthe individual were
a campaign treasurer of a political committee; and
(2) the individual receives no reimbursement for the expenditures.
(b) An individual making expenditures under this section is not required to
file a campaign treasurer appointment.
154.

And § 251.001(8) states:

"Direct campaign expenditure" means a campaign expenditure that does not
constitute a campaign contribution by the person making the expenditure.
155.

A "direct campaign expenditure," due to the way it is defined, is the equivalent of

an independent expenditure under federal law.
156.

The practical effect of the direct expenditure regulation, as set forth in section

253.062, is that an individual can make a "direct campaign expenditure" of more than $100 only
if the individual complies with the reporting burdens under Chapter 254-the same reporting
burdens imposed on a full-fledged political committee.
157.

This means that in order for an individual to spend money to voice her opinions,

even if the money is not connected to a candidate in any way (thus negating any connection to
candidate corruption), that individual must comply with the same complex reporting burdens
required of political parties and large corporations, most of whom have teams of lawyers at their
disposal.
158.

The Supreme Court took note of the nature of these reporting burdens and

described them as "onerous" and "burdensome," and then to illustrate the true complexity
involved, noted that less than 2,000 of 5.8 million corporations even attempted to comply with
these burdens. Citizens United, 130 S. Ct. at 897-98.
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159.

Imposing political l;ommittee reporting burdens on persons, but especially on

individuals, is a significant burden on the freedom of speech.
160.

Since this burden is not applied to money contributed to candidates (by its very

dcfinition), thc statc's intcrcst in su<:h a rcgulation is not based in an anti-corruption intcrcst.
161.

Such a burden on persons triggers strict scrutiny.

162.

The direct expenditure regulation is unconstitutional under the First Amendment

because it imposes political committee reporting burdens on persons based solely on a low
monetary threshold. Colo. Right to Life Comm., Inc. v. Coffman, 395 F. Supp.2d 1001, 1021 (D.
Colo. 2005) (holding that assigning political committee burdens based on a flat monetary trigger
"regardless of the relationship between [the amount] and the total expenditures and/or revenues
of the person" is incompatible with the major-purpose test), afrd, 498 F.3d 1137, 1155 (lOth Cir.
2007).
163.

The statute does not impose such burdens based on whether the person has a

major purpose, or even an incidental purpose, of nominating or electing a clearly identified
candidate.
164.

Section 253.097 is unconstitutional for the same reasons since it incorporates

§ 253.062 by reference and imposes the same burdens on corporations and labor unions. Section

253.097 states:
Direct Expenditure on Measure. A corporation or labor organization not acting in
concert with another person may make one or more direct campaign expenditures
from its own property in connection with an election on a measure if the
corporation or labor organization makes the expenditures in accordance with
Section 253.061 or 253.062 as if the corporation or labor organization were an
individual.
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Count 9
Tex. Elec. Code § 253.031(c) and § 253.037(a)(1)
30- and 60-Day Blackout Periods Violate the U.S. Constitution
165.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
166.

Section 253.031(c) (the 30-day blackout provision) states:

A political committee may not knowingly make or authorize a campaign
contribution or campaign expenditure supporting or opposing a candidate
for an office specified by Section 252.005(1) in a primary or general election
unless the committee's campaign treasurer appointment has been filed not
later than the 30th day before the appropriate election day.
167.

Section 253.037(a) (the 60-day blackout provision) states:

A general-purpose committee may not knowingly make or authorize a
political contribution or political expenditure unless the committee has:
(1) filed its campaign treasurer appointment not later than the 60th
day before the date the contribution or expenditure is made; and
(2) accepted political contributions from at least 10 persons.
Complete Ban.

168.

The practical effect of § 253.031(c) (the 30-day blackout) is to ban all speech that

makes a person register as a political committee if the person did not make sufficient plans to
speak 30 or more days before the election.
169.

In other words, any person that senses a need to speak on political matters as an

election draws near is banned from doing so.
170.

Any interest the state may have in regulating speech close to an election is met by

requiring disclosure of the speech, at most.
171.

A complete ban on speech fails any level of applicable scrutiny as it is not

substantially or narrowly related to any valid state interest.
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172.

Section 253.037(a) (the 60-day blackout)

IS

unconstitutional for the same

reasons.
173.

The practical effect of section 253.037(a) is to ban all speech by a general-

purpose committee for 60 days after its formation and until it has the monetary support of at least
ten people.
174.

Such a ban on speech is completely unsupported by any state interest. Banning

speech for 60 days after formation Is a total and complete violation of everything the freedom of
speech stands for.
Right ofAssociation.

175.

This provision also violates the First Amendment right of association for groups

ranging in size from two to nine persons as they are completely prohibited from speaking. In
other words, their right to associate is worthless because they cannot amplify their voices
together.
Equal Protection.

176.

This provision also violates the Equal Protection Clause of the Fourteenth

Amendment because groups of two to nine are no different for purposes of this law than groups
of ten or more.
Prior Restraint.

177.

These provisions also violate the First Amendment because they act as a prior

restraint on speech by requiring advance planning of all regulable speech.
178.

Prior restraints on speech are evaluated with strict scrutiny.

179.

These provisions also place a significant burden on speech which violates the

First Amendment.
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Count 10
Tex. Elec. Code § 253.037(b)

Contribution Restrictions Violate the U.S. Constitution
180.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
181.

Section 253.037(b) states:

A general-purpose committee may not knowingly make a political
contribution to another general-purpose committee unless the other
committee is listed in the campaign treasurer appointment of the contributor
committee.
182.

The practical effect of this section is to force a general-purpose committee to

decide, at the time of its formation, which committees it will support.
183.

If a new committee is formed after the fact or the original committee decides to

support an unlisted committee, it cannot do so because of this complete ban on such activity.
184.

This provision is a prior restraint on speech because the general-purpose

committee cannot decide who to support as new situations arise. All of its speech (as shown
through monetary support) must be planned well in advance of actually needing to speak.
185.

Any state interest in knowing who a general-purpose committee supports can be

accomplished through the less restrictive means of disclosure.
186.

A state's informational or corruption interest (if either exist here) can be satisfied

by a report filed at the time each contribution is made.
187.

There is no valid state interest to support such a heavy burden on speech by

general-purpose committees.
188.

This provision violates the First Amendment because it places prior restraints on

speech and stifles any speech that may be necessary due to unforeseen or changed circumstances.
It places too great a burden on speech to justify such regulation.
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Count 11
Tex. Elec. Code § 253.094(c)
The Criminal Penalties Affixed to Certain Violations Contravene the U.S. Constitution
189.

Counter-Plaintiffs re-allege and incorporate by reference all of the allegations

contained in the preceding paragraphs.
190.

Under Texas Election Code section 253.094, a corporation "may not make a

political contribution or political expenditure that is not authorized by this subchapter."
191.

Violations of section 253.094 are a third-degree felony. Tex. Elec. Code

§ 253.094(c).

192.

Under Texas Election Code section 253.095, an "officer, director, or other agent

of a corporation ... who commits an offense under this subchapter is punishable for the grade of
offense applicable to the corporation or labor organization."
193.

An individual guilty of a third-degree felony "shall be punished by imprisonment

in the Texas Department of Criminal Justice for any tenn of not more than 10 years or less than 2
years." Tex. Penal Code § 12.34. In addition to imprisonment, an individual guilty of a thirddegree felony "may be punished by a fine not to exceed $10,000." [d.
194.

The Eighth Amendment forbids the imposition of "cruel and unusual

punishments." U.S. Const. amend. VIII.
195.

The U.S. Supreme Court has interpreted the Eighth Amendment to prohibit

sentences that are grossly disproportionate to the crime committed. Graham v. Florida, 130 S.
Ct. 2011, 2021 (2010). Three factors are relevant to a determination of whether a sentence is so
disproportionate that it violates the Eighth Amendment: (1) the gravity of the offense and the
harshness of the penalty; (2) the sentences imposed on other criminals in the same jurisdiction;
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and (3) the sentences imposed for commission of the same crime in other jurisdictions." [d. at
2122.
196.

Here, Texas law imposes a criminal sanction of up to ten years' imprisonment

(and a minimum of two years' imprisonment), for doing nothing more than engaging in political
speech, and without regard to the falsity of the speech, whether it was made for fraudulent or
other improper purposes, or whether it had any tendency to incite unlawful action.
197.

Texans risk greater penalties for engaging in truthful political speech than for

participating in a riot, engaging in forgery, burglarizing a commercial or retail establishment,
burglarizing a vehicle, driving while intoxicated, running a brothel or an illegal gambling
operation, stealing property of up to $20,000, spraying graffiti causing damage up to $20,000,
selling obscenity to a minor, or for committing acts that amount to public lewdness, indecent
exposure, or criminally negligent homicide-none which rises to the level of a third-degree
felony. Tex. Penal Code §§ 19.05 (criminally negligent homicide; state jail felony); 21.07 (public
lewdness; class A misdemeanor); 21.08 (indecent exposure; class B misdemeanor); 28.08
(graffiti; state jail felony for up to $20,000 damage); 30J)2 (burglary of building other than
habitation; state jail felony); 30.04 (burglary of vehicle; class A misdemeanor); 31.03 (stealing
property up to $20,000; state jail felony); 32.21 (forgery; class A misdemeanor or state jail
felony for most offenses); 42.02 (participating in riot; class B misdemeanor); 43.03 (running a
brothel; class A misdemeanor); 43.24 (selling obscenity to minor; class A misdemeanor); 47.04
(keeping a gambling place; class A misdemeanor); 49.04 (driving while intoxicated; class B
misdemeanor).
198.

Driving while intoxicated, which puts others at risk of death or serious bodily

harm, carries a maximum jail sentence of 180 days. Tex. Penal Code § 12.22; 49.04. Yet
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engaging in truthful political speech, which puts no one at risk of death or serious bodily harm,
can mean up to ten years in prison.
199.

The Texas legislature has assigned the same penalty for engaging in truthful

political speech as for making a terror threat that puts the public in fear of death or serious bodily
harm. Tex. Penal Code § 22.07. Evidently, the Texas legislature feels that the political speech of
concerned citizens is on par with the speech of terrorists.
200.

Actually, the terrorists have it easier because there is an intent element in the

terror-threat statute, but there is no such thing in Texas Election Code section 253.094. In fact,
section 253.094 appears to be drafted as a strict liability offense because there is no mens rea
element, nor even a requirement that the prescribed or prohibited activity be done or omitted
with scienter. The law simply states: "A corporation ... may not make a political contribution
... that is not authorized by this subchapter."
VI.

PRAYER FOR RELIEF

WHEREFORE, Defendants and Counter-Plaintiffs King Street Patriots, Catherine
Engelbrecht, Bryan Engelbrecht and Diane Josephs respectfully request that their motion to
transfer venue be granted and that subject to their motion to transfer venue, Defendants
and Counter-Plaintiffs respectfully request the following relief:
1.

Defendants' motion for severance be granted as requested herein.

2.

Defendants' plea to the jurisdiction be granted as requested herein.

3.

Plaintiffs take nothing because of their claims.

4.

Plaintiffs' case be dismissed with prejudice..

5.

Judgment be entered in favor of Defendants and Counter-Plaintiffs.
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6.

Declaratory judgment that all the challenged provisions of the Texas Election
Code are unconstitutional on their face.

7.

Temporary and permanent injunctions enjoining Plaintiffs from enforcing
the provisions challenged herein.

8.

A temporary injunction enjoining Plaintiffs from conducting discovery in this
case until a final resolution of the constitutional questions has been obtained.

9.

Reasonable costs and attorneys' fees, incurred as a consequence of CounterPlaintiffs' efforts to safeguard their constitutionally protected rights,
pursuant to 28 U.S.c. § 1988, Tex. Elec. Code sections 253.131(e) and
253.132(c), and any other statute or authority.

10.

Any other relief this Court in its discretion deems just and appropriate.

Respectfully submitted,

lsI Michael S. Hull
Michael S. Hull
Texas State Bar No. 10253400
Hull Henricks, L.L.P.
Chase Tower
221 W. 6 th Street, Suite 960
Austin, Texas 78701-3407
Telephone: (512) 472-4554
Fax: (512) 494-0022
E-mail: mhull@hhm-llp.com
James Bopp, Jr.,
Ind. Bar #2838-84*
Jared Haynie,
Va. Bar #79621*
Austin Hepworth,
Utah Bar #13238*
Bopp, COLESON

& BOSTROM

1 South 6th Street
Terre Haute, Indiana 47807
Telephone: (812) 232-2434
Facsimile: (812) 235-3685
*Pro hac vice motions are forthcoming
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Texas State Bar No. 00953250
Phillips & Akers, P.c.
3200 Southwest Freeway, Suite 3200
Houston, Texas 77027
Telephone: (713) 552-9595
Fax: (713) 552-0231
E-mail: Brock.Akers@phillipakers.com
Margaret A. Wilson
Texas Bar No. 21704400
807 Brazos Street, Suite 1014
Austin, Texas 78701
Telephone: (512) 970-9572
Fax: (512) 474-2540
E-mail: margaret.wilson.tx@sbcglobal.net
Kelly j. Shackelford
Texas State Bar No. 18070950
jeffrey C. Mateer
Texas State Bar No. 13185320
Hiram S. Sasser, III
Texas State Bar No. 24039157
justin E. Butterfield
Texas State Bar No. 24062642
Liberty Institute
2001 W. Plano Parkway, Suite 1600
Plano, Texas 75075
Telephone: (972) 941-4444
Fax: (972) 941-4457
E-mail: jmateer@libertyinstitute.org
Jonathan M. Saenz
Texas State Bar No. 24041845
Liberty Institute
900 Congress, Suite 220
Austin, Texas 78701
Telephone: (S12) 478-2220
Fax: (512)478-2229
E-mail: jsaenz@libertyinstitute.org
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CATHERINE ENGELBRECHT,
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CERTIFICATE OF SERVICE

I certify that on November 15, 2010, a true and correct copy of the foregoing pleading
was served in accordance with the Texas Rules of Civil Procedure by fax and email, upon:
Chad W. Dunn
K. Scott Brazil

4201 FM 1960 West, Suite 530
Houston, Texas 77068
Dicky Grigg
Spivey & Grigg, L.L.P.
48 East Avenue
Austin, Texas 78701
Steven W. Smith
David Rodgers
Smith & Rodgers
2525 WaIIingwood Bldg. 6" Suite 600
Austin, Texas 78746
Andy Taylor
Andy Taylor & Associates, P.c.
The Scanlan Building
405 Main Street, Suite 200
Houston, Texas 77002
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TEXAS DEMOCRATIC PARTY;
BOYD 1. RICHIE, IN HIS CAPACITY
AS CHAIRMAN OF THE TEXAS
DEMOCRATIC PARTY; AND JOHN
WARREN, IN HIS CAPACITY
AS DEMOCRATIC NOMINEE FOR
DALLAS COUNTY CLERK,
Plaintiffs
vs.
KING STREET PATRIOTS, INC.,
CATHERINE ENGELBRECHT,
BRYAN ENGELBRECHT AND
DIANE JOSEPHS,

Defendants

11 June 27 P2:37
Amalia Rodriguez-Mendoza
District Clerk
Travis District
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IN THE DISTRICT COURT OF

§

TRAVIS COUNTY, TEXAS

§
§
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§
§

261 st JUDICIAL DISTRICT

PLAINTIFFS' FOURTH AMENDED ORIGINAL PETITION
TO THE HONORABLE JUDGE OF SAID COURT:
COME NOW, Plaintiffs, Texas Democratic Party and Boyd 1. Richie, in his capacity as
Chairman of the Texas Democratic Party, John Warren, in his capacity as 2010 Democratic
Nominee for Dallas County Clerk and Ann Bennett, in her capacity as 2010 Democratic
Nominee for HalTis County Clerk (hereinafter "TDP" or ''Texas Democratic Party"), and file this
Fourth Amended Original Petition complaining of Defendants King Street Patriots, Inc.,

-
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~

Catherine Engelbrecht, Bryan Engelbrecht and Diana Josephs (hereinafter "Defendants"), and in
support thereof would show the Court as follows:

Preliminary Statement
The Texas Legislature, Congress, Federal and State Courts have held time and again that

~

~
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money is a corrupting influence in politics. Numerous, nonpartisan state and federal laws have
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been passed requiring detailed public disclosure of campaign finance activities. From this past
election through the present, coordinated interests in support of Republican candidates have and
are continuing to engage in activities recognized as political under state law without complying
with state disclosure laws. Plaintiffs seek all appropriate relief to require public disclosure and to
obtain judgment against the wrongdoers for twice the unlawful contributions and expenditures,
as provided by law. Defendants respond that such longstanding laws are unconstitutional despite
a recent ruling of Citizens United, where the U.S. Supreme Court rules 8-1 in favor of laws that
require disclosure. Plaintiffs believe the Courts should uphold these disclosure laws as they have
done many times before. Alternatively, Plaintiffs request the Courts to determine the issues once
and for all so that an unequal political playing field concerning financial disclosure does not
persist.
Parties

Plaintiff Texas Democratic Party is a political party and a political committee as those
terms are defined in the law and it is formed under the Texas Election Code. TDP's address is
505 West 12th, Austin, Travis County, Texas 78701.

Plaintiff Boyd L. Richie is Chairman of the Texas Democratic Party and a registered
yater in Young County, Texas.
Plaintiff John Warren is the elected COmIty Clerk for Dallas County and was the 2010
Texas Democratic Party Nominee for re-election to that office. He is also a registered yoter in
Dallas County, Texas.
Plaintiff Ann Bennett was the 2010 Texas Democratic Party Nominee for election to the
office of Harris County Clerk. She is also a registered voter in Harris County, Texas.
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Defendant King Street Patriots, In. is s sham domestic nonprofit corporation that instead
acts as an unregistered and illegal political committee. It may be served through its registered
agent, Catherine Engelbrecht at 708 Damascus, Rosenberg, Texas 77471.
Defendant Catherine Engelbrecht is an individual who operates King Street Patriots, Inc.
as an illegal political committee in knowing violation of law.

She may be served at 708

Damascus, Rosenberg, Texas 77471.
Defendant Bryan Engelbrecht is an individual who operates King Street Patriots, Inc. as
an illegal political committee in knowing violation of law. He may be served at 708 Damascus,
Rosenberg, Texas 77471.
Defendant Dianne Josephs is an individual who operates King Street Patriots, Inc. as an
illegal political committee in knowing violation of law. She may be served at 3225 Locke Lane,
Houston, Texas 77019.
Venue
Venue is proper in Travis County because a substantial part of the actions sought to be
enjoined will occur in Travis County and because a substantial part of the facts occurred in
Travis County. See Tex. Civ. Prac. & Rem. Code § 15.002(a)(l). Defendants continue to make
unlawful political expenditures that directly and indirectly are utilized in Travis County. For
example, prior to this last election, Defendants produced videos utilized as "training films" for
poll watchers in Travis County. Defendants have conducted video seminars that include Travis
County participants. Defendants have held meetings and conventions where speakers proclaim
the group to have "statewide" and "national" intentions and activities.
Also, upon information and belief, Defendants accepted cash and/or in·kind political
contributions in Travis County and/or from donors who were residents of Travis County. Upon

3

198
54

54

information and belief, Defendants have received for payment or as an in-kind contribution,
political advice and/or assistance from Travis County residents.
In short, the Defendants made political expenditures and/or received political
contributions in Travis County that were not disclosed as required by law.
Finally, the Defendants failed to make reports to the Texas Ethics Commission in Travis
County as required by law. This legally required act was required to occur in Travis County,
Texas.
Plaintiffs contend the following activities of Defendants occurred in Travis County
thereby supporting venue in Travis County:
Defendants spent funds and in-kind efforts designing, implementing and
preparing training materials for poll watcher programs that were utilized by the
Travis County Republican Party with regard to the 2010 election for state and
county officers. These training materials were at a minimum utilized at an
October 27, 2010 training seminar.
Defendants prepared a video that was utilized at poll watcher trainings in Travis
County on October 26 and 27, 2010. Such video was created with political
expenditures. The use of the video by a Travis County group amounts to a
political expenditure by Defendants.
Defendants conducted a "statewide summit" in Houston to which residents of
Travis County were invited. This event was offered to and viewed by residents
throughout the state and contained training and other political speech intended to
affect an election or elections. The cost of the event and in-kind information
offered amount to political expenditures and/or political contributions.
KSP official Defendant Engelbrecht has stated the efforts of King Street Patriots
are being expanded upon nationally, including Travis County.
KSP organized and made political expenditures in funds and/or in-kind services to
examine the Election Code and press for changes in Travis County in its broader
effort to increase the voter for Republican office holders.
KSP held a "nationwide summit" in Houston to which residents of Travis County
were invited. TIlis event was offered to and viewed by residents throughout the
state and contained training and other political speech intended to affect an
4
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election or elections. The cost of the event and in-kind information offered
amount to political expenditures.
KSP and Defendant Engelbrecht organized a speech and events on the opening
day of the latest legislative session, in Travis County, wherein much discussion
was had concerning Defendants' political activities. The costs and expenses of
this event was a political expenditure.
Multiple documents produced by TDP prove the Defendants' activities had
statewide reach before the last election. Defendants' political expenditures were
utilized at least in Harris, Dallas, McClennan, EI Paso, Montgomery, Williamson,
Tarrant and Travis Counties.
On October 5, 2010, Defendant Engelbrecht admitted she was taking her group
national, which would include Travis COWlty.
Defendants have created at least one video and one internet video seminar (April
28, 2011) concerning their political activities that were available to Travis Courtty
residents. Such videos and the costs to produce them are political expenditures.
On March 14, 2011, KSP organized a group attendance before a Texas House
Committee hearing in Travis County concerning "voter fraud." The expenses to
organize and train those in attendance are political expenditures. Also, KSP
organized opposition testimony for and/or against measures being considered by
the Texas Legislature on approximately a dozen occasions in Travis County.
It is Plaintiffs' profound belief other expenditures were made in Travis County but because

Defendants refuse to comply with the state disclosure laws and discovery propounded on these
issues, such further itemization cannot occur.
Venue is also appropriate in Travis County because some if not all of the Defendants'
activities affected statewide elections. The Texas Election Code provides that a proper venue for
such violations is Travis COWlty. TEC 273.024. Also, generally the Legislature has selected
Travis County as an appropriate venue for such suits. For example, the Legislature has set venue
for cases involving the Texas Ethics Commission penalties in Travis County. TEC 251.004.
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FactslLaw
Sometime in advance of the 2010 General Election for State and County Officers,
Defendants fonned and began operating as a political committee.

At some point in time,

Defendants began operating the political committee under the name and organization King Street
Patriots, Inc. (hereinafter "KSP"). KSP was fonned as a 501c(4) and was explicitly created in an
effort to make and receive political contributions and to make political expenditures without
complying with federal or state disclosure laws. KSP was formed at or about the same time as
other Republican-aligned groups throughout the nation in response to the United States Supreme
Court's decision of Citizens United v. Federal Election Commission, 558 U.S. 50 (2010).

In

fact, some ofKSP's legal counsel were also counsel in Citizens United. The Citizens United case
overturned certain federal campaign finance laws insofar as they infringed upon a corporation's
right to engage in political speech through "independent expenditures." The decision explicitly
applied only to the federal statutes and to those expenditures where there was no coordination
between political actors and the corporate speaker. The decision also overwhelming supported
laws that required disclosure of political financial transactions.

Nevertheless, overnight

corporate organizations were formed across the country to collect contributions and make
"independent" political expenditures without public disclosure. KSP was one of these groups.
However, KSP organized in Texas where the public disclosure laws are significantly
different than the federal laws in Citizens United. Furthermore, the activities KSP engaged in
were not "independent" from the political campaigns it hoped to benefit. For example, KSP held
candidate forums that only included Republican interests. The Governor and other Republican
officeholders have held political rallies at KSP events. Also, in KSP's efforts to address the
nonexistent "voter fraud," it has trained poll watchers and assigned them to polling locations in
6
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past elections. These trainings were held in coordination with Republican Party officers. The
trained "poll watchers" were then assigned to polling locations in direct coordination with and
request of Republican Party and elected officials. Each of the foregoing constitutes political
expenditures and political contributions under state law. Furthermore, there are numerous other
political expenditures made by Defendants from political contributions that were not
"independent" and were not disclosed as required by state law.
Plaintiffs were harmed by Defendants' unlawful activities because they were the target of
political activities. Furthermore, Plaintiffs are at a strategic disadvantage for complying with
state disclosure laws when often their political opponents, including Defendants, ignore such
laws. Defendants, in their answer to this suit, seem to admit violations of duly enacted state
laws. Instead, Defendants complain such laws are unconstitutional. Defendants make such a
claim despite the fact that the Citizens United decision explicitly did not strike down state laws.
Furthermore, the Texas Supreme Court has already considered and rejected the argument that the
laws implicated here are constitutionally infirm. See Osterberg v. Peca, 12 S.W.3d 31 (Tex.
2000).

Absent court intervention, Defendants have and will continue to violate state disclosure
laws.
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Texas Election Code
Defendants' activities described above violate numerous provisions of the Texas Election
Code including the following:
1.

Making a contribution or expenditure in the name of another.
253.001.

TEC

2.

Exceeding the $500 limitation on contributions from an out-of-state
committee and failing to obtain the proper disclosure from the out-of-state
committee TEC 253.032.

3.

Unlawfully directing a campaign expenditure. TEC 253.002.

4.

Unlawfully accepting a political contribution. TEC 253.003.

5.

Making an expenditure from an Unlawful contribution. TEe 253.005.

6.

Making an expenditure that violates the Texas Election code.
253.004.

7.

Receiving a contribution or making a political expenditure without
appointing a treasurer. TEC 253.031

8.

Making or accepting a contribution from a corporation. TEC 253.094.

9.

A corporation making a contribution to a political party. TEC 253.104.

10.

Timely record keeping and timely report filing. TEC Chapter 254.

TEC

Claims for Relief
1. Claims for Damages
Plaintiffs pray for their damages as required by Texas Election Code §§ 253.131-132.
Specifically, Plaintiffs pray for judgment against Defendants for two times the amount of the
wrongful contributions and/or expenditures, as well as attorneys' fees as required by the
aforementioned statutes. Plaintiffs seek judgment against all Defendants, jointly and severally.
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Plaintiffs further allege the Defendants are a part of a civil conspiracy and therefore each is liable
for the acts of the others.

2. Declaratory Judgment
Plaintiffs seek a declaratory judgment that defendants' activities are legally required to be
reported pursuant to the state laws referenced above. Plaintiffs also seek a declaratory judgment
that KSP must comply with Business Organizations Code 22.353. Plaintiffs have previously
demanded inspection of books and records for this domestic nonprofit corporation under the
terms of this statute. A TRO hearing was previously scheduled in this matter. In order to pass
this hearing. the parties entered into an agreement for some limited disclosure. However, the
disclosures provided did not comply with the statute.

Plaintiffs request the court enter a

declaratory judgment defming the extent of KSP's obligations under this statute and requiring
compliance with same.

3. Application for Temporary Restraining Order
Plaintiffs ask this Court to enter a Temporary Restraining Order prohibiting the
Defendants from accepting political contributions or making political expenditures until the
Court conducts a full evidentiary hearing on a Motion for Temporary Injunction no more than 14
days from the TRO.
The Texas Election Code specifically relaxes the common law requirements for an
injunction for those harmed or threatened harm by a violation of the state's election laws. TEC
273.081. Specifically this statute requires:
Sec. 273.081. INJUNCTION. A person who is being harmed or is in danger of
being harmed by a violation or threatened violation of this code is entitled to
appropriate injunctive relief to prevent the violation from continuing or occurring.
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Nevertheless, it is probable that the Texas Democratic Party will prevail against
Defendants on the merits and obtain permanent injunctive relief precluding the acceptance of
political contributions or political expenditures without the requisite treasurer appointment and
without the necessary public disclosure reports because allowing such omissions would violate
numerous provisions of law as stated herein. Furthermore, permitting the unlawful behavior
causes Plaintiffs harm because they are placed at a strategic disadvantage for complying with
such state laws.
If the Texas Democratic Party's Application for Temporary Restraining Order is not
granted, irreparable harm is imminent, because denying the request for the TRO allows the
Defendants to undertake unlawful political activities that could determine elections while not
complying with the state laws.
The Texas Democratic Party has no adequate remedy at law because damages from
Defendants' unlawful conduct are incalculable and could not serve as adequate compensation for
the wrong inflicted on the Plaintiffs and the voters of the state.
4. Request for Temporary Injunction

Incorporating the foregoing, Plaintiffs ask the Court to set this request for temporary
injunction for hearing, and, after the hearing, enter a temporary injunction granting the relief
requested herein.

5. Request for Permanent Injunction
After full trial on the merits, Plaintiffs ask the Court to enter a permanent injunction
granting the relief requested herein.
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Prayer
For the foregoing reasons, Plaintiffs respectfully request that the Court cite the
Defendants to answer herein and thereafter enter judgment against Defendants for the relief
requested herein.
Dated this 27'h day of June, 2011.
Respectfully submitted,
TEXAS DEMOCRATIC PARTY

Chad W. Dunn

By:

General Counsel
State Bar No. 24036507
4201 FM 1960 West, Suite 530
Houston, Texas 77068
Telephone: (281) 580-6310
Facsimile: (281) 580-6362
Texas Democratic Party
505 West 12th Street, Suite 200
Austin, Texas 78701
K. Scott Brazil
State Bar No. 02934050
4201 FM 1960 West, Suite 550
Houston~ Texas 77068
Telephone: (281) 580-6310
Facsimile: (281) 580-6362
Dicky Grigg
State Bar No. 08487500
Spivey & Grigg, L.L.P.
48 East Avenue
Austin, Texas 78701
Telephone: (512) 474-6061
Facsimile: (512) 474-8035

ATTORNEYS FORPLAlNTIFFS
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing instrument has been directed to the
following counsel of record and/or interested parties herein by facsimile transmission, by
certified mail, retUl11 receipt requested, and/or by regular first class U.S. Mail on this the 2ill day
of June, 2011:
Michael S. Hull
Hull Hendricks, L.L.P.
221 W. 6th Street, Suite 960
Austin, 'IX 78701

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fox Only: 512-494-00:12
James Bopp, Jr.
Jared Haynie
Austin Hepworth
Bopp, Coleson & Bostrom
1 South 6 th Street
Terre Haute, IN 47807

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fax Only: 812·235·3685
Brock C. Akers
Phillips & Akers, P.C.
3200 Southwest Freeway, Suite 3200
Houston, TX 77027

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fox Onlv: 713-552-0231
Margaret A. Wilson
807 Brazos Street, Suite 1014
Austin, TX 78701

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fax Onlv: 512-474-2540
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Kelly J. Shackelford
Jeffrey C. Mateer
Hiram Sasser, III
Justin E. Butterfield
Liberty Institute
2001 Plano Parkway, Ste. 1600
Plano, Texas 75075

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fax Only: 972-941-4457
Jonathan M. Saenz
Liberty Institute
900 Congress, Suite 220
Austin, TX 78701

(Attorney for King Street Patriots, Inc.,
Catherine & Bryan Engelbrecht and Dianne Josephs)
By Fax Only: 512-478-2229

Chad W. Dunn
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No. D-I-GN-I1-001110
TEXAS DEMOCRATIC PARTY;
BOYD L. RICHIE, IN IDS CAPACITY
AS CHAIRMAN OF TIIE TEXAS
DEMOCRATIC PARTY; AND JOHN
WARREN, IN HIS CAPACITY
AS DEMOCRATIC NOMINEE FOR
DALL~S COUNTY CLERK.
~m~
VS.

KING STREET PATRlOTS, INC..
CATIIER:INE ENGELBRECHT,
BRYAN ENGELBRECHT AND
DIANE JOSEPHS,

Defendants

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

§

261 st JUDICIAL DISTRICT

TRAVIS COUNTY, TEXAS

VERIFICATION

STATE OF TEXAS

§
§

COUNTY OF TRAVIS

§

BEFORE ME. the undersigned authority, on this day personally appeared SONDRA
HALTOM, who, after being by me duly sworn, upon her oath stated that she has read the foregoing
Fourth Amended Petition, has personal knowledge ofthe contents thereof, and states that the factual

VE;RI111CATION PAGli: TO PLAINTIFFS' FOURm AMENDED PETITION
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SWORN TO AND SUBSCRlBED BEFORE ME. on this the &
day of
• 2011. to certify which witness my hand and official seal of office.

:5.J '0'2.

N
Public in and for
The State of Texas

~lFICATfON

PAGE TO PLAINTIFFS' FOURTH AMENDED PETITION
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No. D-I-GN-II-00IIlO
TEXAS DEMOCRATIC PARTY;
BOYD L. RICHIE, IN HIS CAPACITY
AS CHAIRMAN OF THE TEXAS
DEMOCRATIC PARTY; AND JOHN
WARREN, IN HIS CAPACITY
AS DEMOCRATIC NOMINEE FOR
DALLAS COUNTY CLERK,
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§

Piaintifft
vs.
KING STREET PATRIOTS, INC.,
CATHERINE ENGELBRECHT,
BRYAN ENGELBRECHT AND
DIANE JOSEPHS,

Defendants

TRAVIS COUNTY, TEXAS

26I st nJDICIAL DISTRICT

AGREED ORDER SEVERING CERTAIN CLAIMS
On this day, came to be heard the Parties' Joint Request for Severance in the above-styled
and numbered cause. The Court, after consideration of the Request and the accompanying Rule
11 Agreement, is of the opinion that the Request should be granted.
IT IS, THEREFORE, ORDERED that the claim asserted by Defendants King Street

~(...../

Patriots, Inc., Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs against Plaintiffs
raising the constitutionality of certain statutes relied upon in this case, is hereby severed from

----

~

this action and made the subject of a separate action. The new case styled, King Street Patriots,

~

et al vs. Texas Democratic Party, et al; In the

..:..d----7>'<:.....J.-

0

D-1-GN-11 002363

Texas, shall be given the Cause Number D-I-

---

u lcial District Court

vis County,
use Number

D-l-GN-II-OO III 0 is abated pending resolution of the new Cause Number case.

--

Signed this

~day Of~~
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preSidin~/{~
APPROVED AND ENTRY REQUESTED:

By:

lsi Chad W. Dunn
Chad W. Dunn
General Counsel
State Bar No. 24036507

K. Scott Brazil
State Bar No. 02934050
4201 FM 1960 West, Suite 530
Houston, Texas 77068
Telephone: (281) 580-6310
Facsimile: (28]) 580-6362
Texas Democratic Party
707 Rio Grande Street
Austin, Texas 78701
Dicky Grigg
State Bar No. 08487500
Spivey & Grigg, L.L.P.
48 East Avenue
Austin, Texas 78701
Telephone: (512) 474-6061
Facsimile: (512) 474-8035
ATTORNEYS FOR PLAINTIFFS
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/S/ Michael S. Hull
Michael S. Hull
Texas State Bar No. 10253400
HULL HENRICKS LLP
221 W. 6th Street, Suite 960
Austin, Texas 78701-3407
Telephone: (512) 472-4554
Facsimile: (512) 494-0022
James Bopp, Jr.,
Ind. Bar #2838-84*
Jared Haynie,
Va. Bar #79621 *
Austin Hepworth,
Utah Bar #13238*
Bopp, COLESON & BOSTROM
1 South 6th Street
Terre Haute, Indiana 47807
Telephone: (812) 232-2434
Facsimile: (812) 235-3685
*Pro hac vice motions pending
Brock C. Akers
Texas State Bar No. 00953250
PHILLIPS & AKERS, P. C.
3200 Southwest Freeway, Suite 3200
Houston, Texas 77027
Telephone: (713) 552-9595
Fax: (713) 552-0231
Margaret A. Wilson
Texas Bar No. 21704400
807 Brazos Street, Suite 1014
Austin, Texas 78701
Telephone: (512) 970-9572
Fax: (512) 474-2540
Kelly 1. Shackelford
Texas State Bar No. 18070950
Jeffrey C. Mateer
Texas State Bar No. 13185320
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Hiram S. Sasser, III
Texas State Bar No. 24039157
Justin E. Butterfield
Texas State Bar No. 24062642
LIBERTY INSTITUTE

2001 W. Plano Parkway, Suite 1600
Plano, Texas 75075
Telephone: (972) 941-4444
Fax: (972)941-4457
Jonathan M. Saenz
Texas State BarNo. 24041845
LIBERTY INSTITUTE

900 Congress, Suite 220
Austin, Texas 78701
Telephone: (512) 478-2220
Fax: (512) 478-2229
ATTORNEYS FOR DEFENDANTS KING STREET PATRIOTS,
ENGELBRECHT, BRYAN ENGELBRECHT AND DIANE JOSEPHS

CATHERINE
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Clerk ~~_
Judge JK. D

CAUSE No. D-I-GN-ll-002363

KING STREET PATRIOTS, INC., et al.,
Plaintiffs

§
§
§
§
§
§
§

v.
TEXAS DEMOCRATIC PARTY, et aI.,
Defendants

1::1/)
g~

IN THE DISTRICT COURT OF~
o _
:s~
(fIC

cg "TRAVIS COUNTY, TEXAS

~~ ~
c>

«

.- E :E
'OJ-

261 st JUDICIAL DISTRICT

~ '0

FINAL SUMMARY JUDGMENT
By cross-motions for summary judgment, the parties ask the Court to determine the
constitutionality of various provisions of the Texas Election Code ["TEe] that provide a private
cause of action against persons and corporations who violate Texas campaign finance laws. The
King Street Patriots [ltKSP"] contend that the statutes infringe on their First Amendment rights of
free speech and association under the United States Constitution. They also contend that the
discovery process in a case filed under the statutory private causes of action subjects them to
unlawful searches and seizures prohibited by the Fourth Amendment under the U.S.
Constitution. KSP further challenges various statutory provisions on due process, vagueness,
and overbreadth grounds. Specifically, KSP contends the following provisions in the TEC are
facially unconstitutionall: TEC §§ 251.001(2) - (10), (12), and (14); 253.03l(c), 253.037(a)(I),
253.062,253.094,253.097,253.104,253.131,253.132, and 273.081. The parties asked that the
constitutional claims be severed into this separate lawsuit, so that they could be determined prior
to the merits of the underlying allegations. The Texas Democratic Party and Democratic
candidates [ltTOP"] contend that KSP made unlawful political contributions to the Texas
Republican Party and various Republican candidates by training poll watchers in cooperation
with the Republican patty and its candidates and subsequently offering the watchers' services
only to the party and its candidates. They also contend that KSP violated the TEC by holding
candidate forums only for Republican candidates. TDP contends these were political
contributions and/or expenditures properly regulated by the TEe.

-

------

Plaintiffs are King Street Patriots, Catherine Englebrecht, Bryan Englebrecht, and Diane
Josephs [collectively "KSp"].1 According to their answer and counterclaim, King Street Patriots,
Inc. was formed as a non-profit Texas corporation on December 30,2009, with the stated
purpose "To provide education and awareness with [sic] the general public on important civic
and patriotic duties." KSP reviewed public information regarding voter registration in Harris
County, reported findings to the Harris County Voter Registrar, and trained several hundred poll
1 The claims at issue are stated in Defendants' Motion to Transfer Venue, and Subject Thereto, Motion for
Severance. Plea to the Jurisdiction. Original Answer and Counterclaim originally filed in Cause No. D-I-GN-II002363, Texas Democratic Party, et af. v. King Street Patriols, Inc., el af. in the 261 st District Court of Travis
County, Texas. In the severance order, the Court realigned the parties in this cause. For clarity, the Court will refer
to the parties by name in this Order.

1215

460

460

DC

BK12088 PG621

watchers who served during the 20 I0 general election. KSP conducts weekly meetings at which
speakers address topics of interest to citizens in the Houston area or regarding "protecting the
integrity of elections." KSP collects donations at its meetings by "passing the hat." Further,
according to their countl;:rclaim, politician speakers are "strictly informed" that the group is
nonpartisan and politicians may not campaign. Finally, KSP states it has made no contributions
to any candidate or politician. By Rule 11 agreement, KSP has stipulated that, at its own
expense, KSP conducted a training and recruitment program for poll watchers. Many of those
recruited and trained poll watchers were appointed to serve by the Harris County Republican
Party Chairman and/or Republican Nominees with regard to the 20 10 General Elections for State
and County Officers. KSP did not offer any summary judgment evidence in support of its
motion for summary judgment or in response to TOP's motion for summary judgment.
Defendants [collectively "TOP" and plaintiffs in the underlying cause] contend that KSP
is a political committee subject to the reporting requirements of the Texas Election Code and that
KSP violated the TEC. In addition, KSP made improper corporate donations. Accordingly, TDP
seeks damages under the TEC and asks the Court to enjoin KSP from continuing to violate the
TEC. TDP agrees that the constitutional issues should be resolved before the underlying cause
can proceed, given KSP's refusal to respond to discovery. TOP offered the following summary
judgment evidence: The affidavits of Ann Bennett, Gerald Birnberg, and Anthony Gutierrez,
documents concerning KSP (e.g. screen shots of KSP website), two videos produced by KSP,
and the Rule 11 stipulations entered by the parties. The affidavits establish that KSP did not
offer TDP the opportunity to participate in candidate forums, use of trained poll watchers, or
candidate support via KSP's website or office.
Declaratory Relief

The parties each ask the Court to make declarations with respect to the constitutionality
of the statutes under the: Uniform Declaratory Judgment Act, Tex. Civ. Prac. & Rem. Code Ch.
37. This Court does not have jurisdiction to issue advisory opinions. If the declaration will not
resolve a live controversy that binds the parties, the Court should not and may not grant
declaratory relief. Southwestern Elee. Power Co. v. Grant, 73 S.W.3d 211,223 (Tex. 2002).
Standards of Review for First Amendment Issues

With respect to restrictions on campaign contributions, the Supreme Court has applied a
relatively complaisant review of the First Amendment effect because of the danger of quid pro
quo influence that can directly flow from contributions and the State's interest in prevention
corruption and the appe:arance of corruption. See FEe v. Beaumont, 539 U.S. 146, 162 (2003)
and Citizens United v. FEC, 130 S.Ct. 876, 914 (2010). Therefore, contribution limits are
reviewed under an "exacting" scrutiny which requires the State to show a "substantial relation"
between the limits and a "sufficiently important governmental interest" as opposed to the strict
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scrutiny applied to restrictions on independent expenditures. Citizens United v. FEe, 130 S.Ct.
at 914.
Disclosure requirements are reviewed under the same standard because of the State's
"informational interest."
[D]isclosure provides the electorate with infomlation as to where political campaign
money comes from and how it is spent by the candidate in order to aid the voters in
evaluating those who seek federal office. It allows voters to place each candidate in the
political spectrum more precisely than is often possible solely on the basis of party labels
and campaign speeches. The sources of a candidate's financial support also alert the
voter to the interests to which a candidate is most likely to be responsive and thus
facilitate predictions of future performance in office.
Buckley I, 424 U.S. at 66 (footnote omitted).

Because of a perceived lower risk of corruption from independent expenditures (called
"direct campaign expenditures" in Texas), the Supreme Court has subjected any limits on such
expenditures to strict scrutiny and requires the State "to prove that the restriction furthers a
compelling interest and is narrowly tailored to achieve that interest." Citizens United, 130 S.Ct.
at 898. Because an indl::pendent expenditure, i.e. one made by a third party that is not
coordinated or controlle:d by a candidate, is closer to the speech of the speaker (spender) and
more distant from the risk of qUid pro quo corruption, the State has less interest in burdening that
speech. The Supreme Court did, however, uphold reporting and disclosure requirements in
Citizens United, 130 S.Ct. at 914-15.

I.

In its first ground for summary judgment, KSP contends that the private cause of
action provisions are unconstitutional because they violate the Due Process Clause,
the First Amendment, and the Fourth Amendment of the United States
Constitution.

In this ground, KSP challenges TEC §§ 253.131, 253.132 and 273.081 which provide a
private cause of action for damages to opposing political candidates and committees affected by
a violation of the TEC and permit injunctive relief to stop continuing violations respectively.
The purpose of enforcement provisions is to deter violations and encourage enforcement by
candidates and other direct participants in the process.. Osterberg v. Peca, 12 S.W.3d 31, 49
(Tex.2000). The constitutionality of the provisions being enforced will be addressed in later
grounds but will be presumed for this discussion. The statutes at issue are as follow:

Sec. 253.131. LIABILITY TO CANDIDATES.
(a) A person who knowingly makes or accepts a campaign contribution or makes
a campaign expenditure in violation of this chapter is liable for damages as
provided by this section.
3
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(b) If the contribution or expenditure is in support of a candidate, each opposing
candidate whose name appears on the ballot is entitled to recover damages
under this section.
(c) If the contribution or expenditure is in opposition to a candidate, the candidate
is entitled to recover damages under this section.
(d) In this section, "damages" means:
(1) twice: the value of the unlawful contribution or expenditure; and
(2) reasonable attorney's fees incurred in the suit.
(e) Reasonable attorney's fees incurred in the suit may be awarded to the
defendant ifjudgment is rendered in the defendant's favor.

Sec. 253.132. LIABILITY TO POLITICAL COMMITTEES.
(a) A corporation or labor organization that knowingly makes a campaign
contribution to a political committee or a direct campaign expenditure in
violation of Subchapter D is liable for damages as provided by this section to
each political committee of opposing interest in the election in connection
with which tlhe contribution or expenditure is made.
(b) In this section, "damages" means:
(I) twice the value of the unlawful contribution or expenditure; and
(2) reasonable attorney's fees incurred in the suit.
(c) Reasonable attorney's fees incurred in the suit may be awarded to the
defendant ifjudgment is rendered in the defendant's favor.

KSP contends the Legislature has made an unconstitutional delegation of enforcement authority
because the statutes fail to '''supply standards sufficient to guide a party's discretion.'" [KSP
motion, quoting Biener v. Calio, 209 F.Supp.2d 405, 412 (D.Del. 2002)]. According to KSP,
granting a private party enforcement authority without procedural safeguards runs afoul of the
Constitution. KSP argues that the Due Process Clause, First Amendment and Fourth
Amendment require that the statute impose a threshold akin to a probable cause finding that a
violation is occurring before a private party may "initiate an investigation," i.e. obtain discovery
in the civil cause of action. The lack of express standard subjects KSP to abuse of the discovery
process with a chilling effect on its free exercise of political speech and association as protected
by the First Amendment. KSP also contends that it may not be held liable on a showing of less
than clear and convincing evidence because the First Amendment is at issue. Next, KSP
contends that the availability of injunctive relief operates as a prior restraint on free speech.
Finally, KSP contends that it has a privacy interest in its files and papers that is protected by the
4218
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Fourth Amendment requirement of probable cause because the State could possibly use the fruits
of private litigation in its own prosecution of KSP in a separate enforcement action.
As discussed below, the Court DENIES KSP's motion for summary judgment on this
ground including all subarguments, GRANTS TOP's motion for summary judgment on these
issues, and HOLDS that Tex. Election Code §§ 253.131, 253.132, and 273.081 are facially
constitutional under the Due Process Clause, the First Amendment, and the Fourth Amendment.
While the Court recognizes the vital importance of the Constitutional protections invoked
by KSP to the free, full, open exchange of ideas necessary to an informed electorate, the Court
also notes that the State and its citizens have a corresponding interest in transparency in the
election process that mlJlst be balanced in the constitutional analysis. The Court begins with the
presumption that a statute is constitutional. Brooks v. Northglen Ass'n, 141 S.W.3d 158, 169
(Tex. 2004). The burden here is on KSP to prove that the statutes at issue are unconstitutional.
Tex. Mun. League Intergovernmental Risk Pool v. Tex. Workers Compo Comm'n, 74 S.W.3d 377,
381 (Tex. 2002). If a statute can be construed to be constitutional, the Court should adopt that
construction. Brooks, 141 S.W.3d at 169. See also Tex. Gov. Code § 311.021. The Court
construes a statute to give effect to the Legislature's intent as indicated by the language used and
the context in which the: statute was enacted. Osterberg, 12 S.W.3d at 38. If possible, a statute
should be construed "in a manner to avoid constitutional infirmities." Id., 12 S.W.3d at 51.
Further, "[a] reasonable construction of a statute by the administrative agency charged with its
enforcement [here the Texas Ethics Commission] is entitled to great weight." Id. For purposes
of this discussion, the Court assumes that the underlying statutes being enforced under §§
253.131,253.132, and 273.081 are constitutional as KSP's challenge in this ground goes solely
to the statutory mechanism of enforcement.
The Texas Supreme Court has already held that private enforcement of the TEC does not
in itself violate the Constitution. In Osterberg v. Peca, 12 S.W.3d 31, 48-50 (Tex.2000), the
Texas Supreme Court held TEC § 253.131 to be constitutional and rejected the litigant's claim
that private enforcement of the State's reporting laws did not advance the State's compelling
interest. Id., 12 S.W.3dl at 48. The Court found that the purpose of § 253.131 is to
'deter violators and encourage enforcement by candidates and others directly in the
process, rather than placing the entire enforcement burden on the government.' Because
state resources for policing election laws are necessarily limited, in many cases section
253.131 is likely to provide the only viable means of enforcing reporting requirements.
Preventing evasion of these important campaign finance provisions is a legitimate and
substantial state interest. . .. Furthermore, that the person enforcing the law and
receiving damages can be a private party rather than the State does not mean that section
253.131 adds additional restrictions on First Amendment rights.
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Id. 12 S.W.3d at 49 [Citations omitted]. The mode of enforcement is within the discretion of the
Legislature, and the motivations of the private party in bringing suit are irrelevant because the
court ultimately decides whether the defendant "acted unlawfully and thus could be subject to
liability." ld. Because the private cause of action advances legitimate state interests, the Texas
Supreme Court found the statute to be constitutional. The Court finds that the Osterberg
rationale applies equally to Tex. Elec. Code § 253.132 which establishes a private cause of action
for political committees.

KSP contends that Osterberg does not foreclose its constitutional challenge because it did
not address the due process arguments presented here, mistakenly presumed only one
enforcement action, and did not address a challenge to injunctive relief. The Court agrees that
Osterberg does not preclude constitutional challenges to the statute on different grounds.
Osterberg, 12 S.W.3d at 49.
KSP's due process argument focuses on its speculation that the lack of specific standards
in the statue will permit a political opponent (whether a candidate or committee) unfettered
access to their private information. "In other words, King Street Patriots must lay bare and
expose themselves to their political opponents on nothing more than an 'allegation' of
wrongdoing." KSP Motion for Summary Judgment, p. 6. Because there is no probable cause or
similar threshold required before discovery, it will be forced to respond to discovery even though
it may ultimately prevail on the merits, which results in a chilling effect on First Amendment
rights. As noted above, the Court construes a statute in the context in which it is enacted.
Sections 253.131 and 2:53.132 do not give a private party "unbridled discretion" to seize private
information of KSP or to investigate matters protected by the First Amendment. KSP Motion, p.
8.
Contrary to KSP's analysis, the statutes at issue do not exist in a vacuum, nor has KSP
cited any authority that requires the Court to determine their constitutionality in a vacuum. A
civil enforcement action is subject to the Texas Rules of Civil Procedure, the Texas Rules of
Evidence, and laws governing the conduct of civil litigation in Texas. The procedural safeguards
contained therein provide KSP with the means to avoid the disclosure of privileged material
before a hearing or review by a court. The Court, not the plaintiff, decides what material is
discoverable and has means and authority to craft appropriate limits and protection from
disclosure. State law also provides litigants the means to present constitutional challenges to the
statutes and seek an accelerated disposition of legal issues before discovery if appropriate - as
KSP has done in this case. Sections 253.131 and 253.132 also provide a disincentive for
unmeritorious suits in that they allow prevailing defendants to recover attorney fees. Recovery
of attorney fees is in addition to sanctions available for tiling a frivolous lawsuit or pleadings as
well as sanctions for abuse of discovery rules. A court further has inherent power to craft
appropriate guidelines for litigation. The procedural protections in place for civil litigation in
Texas satisfy the requirements of the Due Process Clause and provide adequate protection for a
litigant's First Amendment rights while balancing the State's interest in enforcing its campaign
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finance laws. The authority cited by KSP with respect to "probable cause" and the burden of
proof applicable to defamation of a public official are not applicable to this case. The Court
DENIES KSP's motion for summary judgment on these grounds. KSJP has offered no authority
that compels an extension of Fourth Amendment protection or the heightened standard of proof
under the circumstances governed by the statutes at issue. The Court declines to do so.
KSP further complains that the Texas statute "allows for an unlimited number of private
parties to sue" and holds open the possibility that the State can sue for damages and criminal
sanctions and the Texas Ethics Commission can also impose penalties for the same violation.
Because KSP can be subject to multiple awards of damages and penalties, the statute is not
"tailored to the state's interest in enforcing its laws but is aimed at providing damages to those
harmed. 'l KSP Motion, p. 20. Accordingly, the multiple penalties are unconstitutional
infringements on KSP's Free Speech and must be struck down. Any "damages must be limited to
actual damages - damages with 'clear and convincing' evidence that they were the result of
something akin to 'actual malice.'" KSP's Motion, p. 20 [emphasis in original]. The Court does
not agree that the statutory language subjects it to an "unlimited number" of private suits. The
statutes limit private litigants to candidates on the ballot or political committees of opposing
interest, Le. parties who are damaged by the unlawful conduct at issue. The Legislature has created
a statutory cause of action that provides damages to injured parties and established the amount of
damages in direct relation to the amount that was wrongfully contributed or expended. Again, the
Court notes that these private causes are subject to limits imposed by Texas law. Adefendant in a
suit under the TEC has procedural protections to improper suits. Standing is a jurisdictional issue
that may be raised at the outset of a suit. In addition, the Court finds that the statutes are
sufficiently tailored to the State's enforcement interest to withstand a facial challenge. An award of
damages is one means olf deterring violations and enforcing the underlying requirements.
KSP also contends that § 273.081 is unconstitutional because it authorizes a Court to
enter an injunction whelt1 there is a "threatened violation" of the law. An injunction under such
circumstances operates as an unconstitutional prior restraint of speech.

Sec. 273.081. INJUNCTION.
A person who is being harmed or is in danger of being harmed by a violation or
threatened violation of this code is entitled to appropriate injunctive relief to
prevent the violation from continuing or occurring.
Again, KSP fails to address the legal context in which this law was enacted and will be applied.
KSP focuses on "in danger of being harmed" and "threatened violation" as establishing that an
injunction issued on those bases would severely burden speech and provide "an unjustified
means of regulating political speakers;" however, the extraordinary nature of injunctive relief is
necessary to deter or prohibit violations where money damages are inadequate. In the context of
elections, a finding of wrongdoing after the votes have been cast cannot uming the bell.
Injunctive relief recognizes that time is of the essence in the enforcement of the provisions since
7221
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the primary purpose of political contributions and expenditures is to influence the outcome of
elections. The statute properly permits a Court to enjoin an ongoing violation of law. See Cook
v. Tom Brown Ministries, No. 08-11-00367-CY (Tex. App. - EI Paso February 17,2012, slip
op.). The Court notes that this section is a means to enforce the reporting statutes and limits
embodied in the Texas Election Code. The section does not regulate speech on the basis of
content. If TDP establishes that KSP has violated or continues to violate the TEC and it (TDP) is
being harmed, injunctive relief is proper to prevent a violation. [d. Further, an order granting or
denying an injunction may be reviewed by interlocutory appeal. Finally, with respect to all three
statutes, the specific standards are contained in the underlying statutes being enforced. The State
has a recognized interest in regulating campaign contributions and disclosure of who is providing
financing to candidates and measures. The Court DENIES KSP's motion for summary judgment
on this ground. The statutes are narrowly tailored to the State's interests. An injunction in this
context does not constitute a prior restraint in Free Speech analysis as it is not content based.
Finally, the Legislature has crafted complementary means of enforcement. The private
causes of action recognizes the enforcement interest ofthose directly affected or injured by
violations. The State's <cause of action protects the interests of the electorate of the State in the
balancing of interests effected by the Texas Election Code. The Texas Ethics Commission, as
the agency charged with enforcing the laws, must have the means to fulfill that duty. The
variance in enforcement means in itself does not implicate the First Amendment. Osterberg, 12
S.W.3d at 49-50. As TDP notes, enforcement of a constitutional regulation is no more of a
limitation on speech than the regulation itself. TDP's Motion for Summary Judgment, p. 22-23.
[Citing Osterberg]. KSP does not complain that the enforcement statute itself creates any
uncertainty about whether KSP's conduct was subject to regulation under the TEe. The statutes
are appropriately tailored to further these interests.
Accordingly, the Court DENIES KSP's motion for summary judgment on this ground in
its entirety, GRANTS TDP's motion for summary judgment, and HOLDS that Tex. Election
Code §§ 253.131,253.132, and 273.081 are facially constitutional under the Due Process Clause,
the First Amendment, and the Fourth Amendment.
II.

In its second gl'Ound for summary judgment, KSP contends that the ban on
unauthorized corporation contributions and expenditures is unconstitutional under
the First Amendment and the Equal Protection Clause.

In this ground for summary judgment, KSP contends TEC § 253.094(a) is
unconstitutional.
Sec. 253.094. CONTRIBUTIONS PROHIBITED.
(a) A corporation or labor organization may not make a political contribution that is not
authorized by this subchapter.
8222
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In other words, a corporation may only make a political contribution if it is specifically permitted
under Subchapter D of Chapter 253 of the Texas Election Code at § 253.091, et al. Section
253.092 permits a politieal committee that is incorporated solely for lilability purposes to opt out
of the limitations of Subchapter D. Section 253.093 imposes the limits on certain other
associations or entities whether they are incorporated or not.
KSP takes seemingly contradictory positions with respect to the regulation of
corporations' political speech under the TEC. First, it argues that the TEC oppressively restricts
its political speech by banning political contributions by corporations, but it then argues that the
exceptions to the "ban," i.e. the ways a corporation is permitted to exercise political speech, are
so numerous as to dilute the State's legitimate interests. Neither argument has merit. KSP's
challenge to the limitations on corporate contributions rests on Citizens United v. FEC, 130 S.Ct.
876 (2010). KSP contends that the Supreme Court's holding regarding restrictions on corporate
independent expenditures should be extended to corporate contributions. The Court does not
agree that Citizens United compels this construction. The Court notes that other courts which
have considered the eff<::ct of Citizens United have recognized the distinction between the
interests and treatment of contributions and expenditures and continued to follow the Supreme
Court holdings in FEe v. Beaumont. 539 U.S. 146 (2003) as controlling on the issue of corporate
contributions. 2 This Court need not make that determination because the Texas Court of
Criminal Appeals has considered this issue and found that Beaumont is the controlling authority
with respect to corporate contributions. Ex parte Ellis. 309 S.W.3d 71 (Tex. Crim. App. 2010).
This Court follows Ellis and applies the Beaumont standard in reviewing KSP's constitutional
challenge. "Contribution regulations [are] justified so long as they were 'closely drawn to match
a sufficiently important interest.'" Ex parte Ellis. 309 S.W.3d at 83 [quoting Beaumont, 539 U.S.
at 162]. The Ellis court noted that the U.S. Supreme Court has "explained that 'restrictions on
political contributions have been treated as merely "marginal" speech restrictions subject to
relatively complaisant review under the First Amendment, because contributions lie closer to the
edges than to the core of political expression.''' Ellis, 309 S.W.3d at 84-85 [quoting FEC v.
Beaumont, 539 U.S. 146, 161-62 (2003)]. Limits on contributions are "an accepted means to
prevent quid pro quo corruption." Ellis, 309 S. W.3d at 85 [citing Citizens United v. FEC, 130
S.Ct. 876,901-02 (2010). The Ellis went on to hold that TEC § 253.094(a) was sufficiently
tailored to withstand vagueness and overbreadth challenges. Ellis, 309 S.W.3d at 82-92.
Although § 253.094(a) is stated in terms of a ban, it clearly subjects that general
prohibition to the exceptions stated in Subchapter D. A corporation is permitted to "make
campaign contributions from its own property in connection with an election on a measure only
to a political committee for supporting or opposing measures exclusively." TEC § 253.096. "A
corporation... may make one or more direct campaign expenditures from its own property for
the purpose of communicating directly with its stockholders or members, as applicable, or with
The Court declines KSP's invitation to follow the aberrant decision of the U.S. District Court for the Eastern
District of Virginia in u'S. v. Daniefczyk, 791 F.Supp.2d 513 (E.D. Va. 2011).
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the families of its stockholders or members." TEC § 253.098. "A corporation or labor
organization may make one or more expenditures to finance nonpartisan voter registration and
get~out-the-vote campaigns aimed at its stockholders or members, as applicable, or at the
families of its stockholders or members." TEC § 253.099. "A corporation, acting alone or with
one or more other corporations, may make one or more political expenditures to finance the
establishment or administration of a general-purpose committee." TEC § 253.100. A
corporation may make a contribution from its own property to a political party except within 60
days of a general election. TEC § 253.104.
Subchapter D also contains express prohibitions. "A political committee assisted by a
corporation... may not make a political contribution... in whole or part from money that is
known by a member or officer of the political committee to be dues, fees, or other money
required as a condition of employment. ... " TEC § 253.101. A corporation is prohibited from
using coercion "to obtain money or anything of value to be used to influence the result of an
election or to assist an officeholder." TEC § 253.1 02(a). A corporation is likewise prohibited
from making a loan for eampaign or officeholder purposes. TEC § 253.103.
Considering the "ban" on corporate political contributions, in the context ofthe entire
subchapter, the Court finds that the statute is '''closely drawn to match a sufficiently important
interest.'" Exparte Ellis, 309 S.W.3d at 83 [quoting Beaumont, 539 U.S. at 162]. The Court
DENIES KSP's motion for summary judgment on this ground. Rathe:r than a "ban" on corporate
speech, the statute provides a corporation limited means to express political speech through
political contributions in a manner that furthers the State's interest in a transparent electoral
process while limiting tlhe effect of "war chest" influence. The Court further finds KSP's
arguments with respect to content based and speaker based restrictions to be without merit. Even
if strict scrutiny applied, the Court finds that TEC § 253.094(a) passes constitutional muster on
all grounds urged by KSP.
Finally, the Court rejects KSP's invitation to overrule Beaumont and Ellis and its
contention that neither applies to this case.
The Court DENIES KSP's Motion for Summary on this ground including subparts in its
entirety, GRANTS TDP's motion on this ground, and HOLDS that Tex. Elec. Code § 253.094(a)
is facially constitutional.

III.

In its third ground for summary judgment, KSP contends that the definitions of
"contribution" and "expenditure" are unconstitutionally vague and overbroad.

In this ground, KSP challenges the definitions of "contribution" and "expenditure" as
unconstitutionally vague and overbroad. Because these terms are constitutionally infirm
according to KSP, it contends they render the definitions of "campaign contribution,"
"officeholder contribution," "political contribution," "campaign expenditure," "direct campaign
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expenditure," "political t~xpenditure," and "political committee" unconstitutional on the same
bases.
The Ellis court has already considered vagueness and overbreadth challenges to the
definitions related to contributions and found them to pass facial constitutional muster, in the
context of a criminal prosecution. This Court follows the Ellis analysis.
When First Amendment freedoms are implicated, a criminallaw3 must: (1) be
sufficiently clear to afford a person of ordinary intelligence a reasonable opportunity to
know what is prohibited, (2) establish determinate guidelines for law enforcement, and
(3) be sufficiently definite to avoid chilling protected expression.... 'But perfect clarity
and precise guidcffice have never been required even of regulations that restrict expressive
activity.'
Ellis, 309 S.W.3d at 86 I[citing Long v. State, 931 S.W.2d 285,287 (Tex. Crim. App. 1996);
quoting Us. v. Williams, 553 U.S. 285, 304 (2008)].

KSP lodges essentially the same arguments with respect to the definitions of
expenditures. The Court follows the Ellis court analysis with respect to these definitions as well.
The Court finds that the definitions at issue are sufficient to give a "person of ordinary
intelligence" reasonable notice of what is prohibited with appropriate guidelines for enforcement.
The definitions are sufficiently tailored to State interests to withstand KSP's facial challenges.
Ellis, 309 S.W.3d at 82-92. KSP's motion for summary judgment as to the identified definitions
is DENIED. TDP's motion for summary judgment as to the constitutionality is GRANTED.
IV.

In its fourth ground for summary judgment, KSP contends that the definition of
"political committee" is unconstitutional.

In this ground, KSP contends that the regulation of political committees under the TEC
unconstitutionally burdens Free Speech. Imposing political committee (PC) status "forces
persons to institutionalize themselves, comply with complex laws, and report on a continuous
basis" - thus burdening speech. See KSP's Motion, p. 52. KSP contends the definition of
"political committee" is unconstitutional because it does not include the major purpose test as a
limit on who is considered a PC subject to reporting requirements. The TEC provides:
"Political committee" means a group of persons that has as a principal purpose
accepting political contributions or making political expenditures.

Part of KSP's challenge is that the statutes should be subject to stricter scrutiny because they carry criminal
penalties in addition to the private cause of action (although no criminal prosecution is at issue in this suit). Ellis
considered the definitions in this context. Multiple courts have addressed similar challenges on the basis of
vagueness arising from the use of ''in connection with," "indirect," and intent. The Court finds KSP's arguments on
these points unpersuasive.

3
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TEC § 251.001(12). KSP objects to this test because it relies on the subjective intent of the
group; however, the statute relies upon objective factors - accepting political contributions and
making political expenditures. KSP challenges the definition of a general purpose political
committee for the same reason. The Court finds this argument unpersuasive.
KSP also contends the definition is unconstitutional because it has a "zero dollar
threshold," in other words, a group may be a PC under the statute if it has never accepted a
political contribution or made a political expenditure. While that is true with respect to the
definition, the TEC does not impose any requirements on a PC until it reaches a $500 threshold
in contributions or expenditures. Only then is a PC subject to reporting requirements.
KSP next challenges the General-Purpose Committee definition.

"General-purpose committee" means a political committee that has among its principal
purposes:
(A) supporting or opposing:
(i) two or more candidates who are unidentified or are seeking offices
that are unknown; or
(ii) one or more measures that are unident(fied; or
(B) assisting two or more officeholders who are unidentified.
TEC § 251.001(14) (aUeged vague terms italicized). KSP contends the terms are vague because
they focus on subjective elements and tum on the intent of the speaker. The Court finds the
terms are discernible by a person of ordinary intelligence when viewed in the context of the
statute, particularly compared to a specific-purpose committee which is expressly limited to an
identified candidate or measure.
Finally, KSP challenges the imposition of PC reporting requirements via §§ 253.062 and
253.097 on individuals acting alone who make direct campaign expenditures exceeding $100 and
corporations acting alone that make direct campaign expenditures on a measure. Those
provisions permit the direct campaign expenditures without the appointment of a campaign
treasurer so long as they comply with the PC reporting requirements. KSP contends this is an
improper expansion of the regulation of PCs without compliance with the major purpose test.
KSP also contends the $100 threshold is too low to justify the burden of the reporting
requirements.
The Court finds the statutes are not vague and are sufficiently related to an important
state interest to survive this facial challenge. The Court DENIES KSP's motion for summary
judgment on this ground and GRANTS TOP's motion for summary judgment.
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In its fifth ground for summary judgment, KSP challenges the 30 and 60 day
"blackout" periods.

In this ground, KSP contends the 30 and 60 day "blackout" periods are unconstitutional
bans on speech.
Sec. 253.031. CONTRIBUTION AND
TREASURER PROHIBITED.

EXPENDITURE WITHOUT

CAMPAIGN

(c) A political committee may not knowingly make or authorize a campaign
contribution or campaign expenditure supporting or opposing a candidate for an office
specified by Section 252.005(1) in a primary or general election unless the committee's
campaign treasurer appointment has been filed not later than the 30th day before the
appropriate election day.

Sec. 253.037. RESTRICTIONS
GENERAL-PURPOSE COMMITTEE.

ON

CONTRIBUTION

OR

EXPENDITURE

BY

(a) A general-purpose committee may not knowingly make or authorize a political
contribution or political expenditure unless the committee has:
(1) filed its campaign treasurer appointment not later than the 60th day
before the date the contribution or expenditure is made; and
(2) accepted political contributions from at least 10 persons.

TOP responds that this Court does not have jurisdiction to grant declaratory relief with respect to
§§ 253.031(c) or 253.037(a) because they are not at issue in this case. Accordingly, any relief
would be an advisory opinion that is not binding on the parties. 4 After a review of the record, the
facts alleged, and the evidence presented, the Court agrees.
The Court DENIES KSP's Motion on this ground.

VI.

In its sixth ground for summary judgment, KSP contends that the criminal penalties
for violation of Texas campaign finance laws violate the Eighth Amendment.

In its final ground, KSP contends that the penalties associated with restrictions on
corporations (third degree felony) violate the Eighth Amendment of the U.S. Constitution as
excessive punishment grossly disproportionate to the crime. Although TOP has alleged that KSP
violated TEC §§ 253.094 and 253.104 which carry the possibility of criminal sanction, the State
is not a party to this suit, and TDP has not and cannot seek imposition of a criminal sanction.
Any ruling by this COUlt on KSP's claim would be an improper advisory opinion for which this
Court lacks jurisdiction.
The Court DENIES the Motion for Summary Judgment by King Street Patriots et a1. in
its entirety. The Court GRANTS Plaintiffs' (Texas Democratic Party et a1.) Motion for Summary
TDP raises the same argument with respect to KSP's challenge to the definitions of officeholder contributions and
expend itu res.
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Judgment on Defendant's Counterclaim in its entirety. The Court declines to rule on the
constitutionality of the definitions of officeholder contribution and officeholder expenditure, the
30 and 60 day "blackout" periods, and the potential criminal penalty for violations. The Court is
without jurisdiction to grant declaratory relief on those issues. In the event that the Court has
inadvertently failed to expressly address each argument raised by the parties, all arguments have
been fully considered, all1d it is the Court's intent that this is a Final Judgment that disposes of all
Issues.
DECLARATORY RELIEF
In accord with the ruling on the cross-motions for summary judgment, the Court makes
the following declarations:
1. Tex. Election Code §§ 251.001(2), (3), (5), (6), (7), (8), (10), (12), and (14); 253.031,
253.037,253.062,253.094,253.097,253.104, 253.131, 253.132, and 273.081 are facially
constitutional.
2. The Court lacks jurisdiction to grant declaratory relief with respect to Tex. Election Code
§§ 251.001 (4) and (9) officeholder definitions; "blackout" periods contained in Tex.
Election Code §§ 253.031(c) and 253.037(a); and criminal penalties contained in Tex.
Election Code §§ 253.094(c), 253.003(e), 253.101, 253.102,253.103,253.104.

All relief not granted herein is DENIED.
Signed this

Z7

day of March, 2012
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CLERK'S CERTIFICATE

The State of Texas

§

County of Travis

§

I, AMALIA RODRIGUEZ-MENDOZA, Clerk of the District Courts of Travis County, Texas, do
hereby certify that the documents contained in this record to which this certification is attached are all of
the documents specified by Texas Rule of Appellate Procedure 34.5 (a) and all other documents timely
requested by a party to this proceeding under Texas Rule of Appellate Procedure 34.5 (b).

GIVEN UNDER MY HAND AND SEAL at my office in Travis County, Texas this 29TH day of MAY,
2012.

AMALIA RODRIGUEZ-MENDOZA
District Clerk, Travis County, Texas

BILLY PROCELL
Deputy
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-12-00255-CV

King Street Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs,
Appellants
v.
Texas Democratic Party; Gilberto Hinojosa, Successor to Boyd Richie, in His Capacity as
Chairman of the Texas Democratic Party; John Warren, in His Capacity as Democratic
Nominee for Dallas County Clerk; and Ann Bennett, in her Capacity as the Democratic
Nominee for Harris County Clerk, 55th Judicial District, Appellees

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 261ST JUDICIAL DISTRICT
NO. D-1-GN-11-002363, HONORABLE JOHN K. DIETZ, JUDGE PRESIDING

OPINION

This appeal is limited to facial challenges to the constitutionality of various Election
Code provisions. See Tex. Elec. Code §§ 251.001, 253.003, 253.031, 253.037, 253.091, 253.094,
253.095, 253.101, 253.102, 253.103, 253.104, 253.131, 253.132, 273.081; Act of June 19, 1987,
70th Leg., R.S., ch. 899, § 1, 1987 Tex. Gen. Laws 2995, 3009 (former sections 253.062 and
253.097, repealed 2011). “A party seeking to invalidate a statute ‘on its face’ bears a heavy burden
of showing that the statute is unconstitutional in all of its applications.” Combs v. STP Nuclear
Operating Co., 239 S.W.3d 264, 272 (Tex. App.—Austin 2007, pet. denied); see id. (comparing
facial and as-applied constitutional challenges).
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Facing cross-motions for summary judgment, the trial court ruled against appellants
King Street Patriots (KSP), Catherine Engelbrecht, Bryan Engelbrecht, and Diane Josephs, the
parties facially challenging the constitutionality of the Election Code provisions. The trial court
concluded that it did not have jurisdiction to consider some of appellants’ constitutional challenges
and, as to the remaining challenges, the trial court upheld the constitutionality of the Election Code
provisions at issue. For the reasons that follow, we affirm the trial court’s judgment.1

BACKGROUND
The Texas Democratic Party, Boyd Richie,2 in his capacity as Chairman of the Texas
Democratic Party, John Warren, in his capacity as Democratic nominee for Dallas County Clerk, and
Ann Bennett, in her capacity as the Democratic nominee for Harris County Clerk, 55th Judicial
District (collectively “TDP”), brought suit against appellants seeking damages and injunctive relief
based upon alleged Election Code violations. See Tex. Elec. Code §§ 253.131, 253.132, 273.081.
Their allegations included that KSP made unlawful political contributions to the Texas Republican
Party and its candidates (collectively “TRP”) with regard to the 2010 general election by training poll

1

To the extent appellants assert as-applied constitutional challenges in the severed suit, we
express no opinion as to the merits of those challenges. See Combs v. STP Nuclear Operating Co.,
239 S.W.3d 264, 272 (Tex. App.—Austin 2007, pet. denied) (noting that “party making an
as-applied challenge need only show that the statute is unconstitutional because of the manner in
which it was applied in a particular case” and that as-applied challenge is “fact specific”); see also
Catholic Leadership Coal. of Tex. v. Reisman, No. 13-50582, 2014 U.S. App. LEXIS 15558, at *34
(5th Cir. Aug. 12, 2014) (noting that facial and as-applied challenges “have different substantive
requirements” and comparing as-applied and facial constitutional challenges in context of challenges
to Texas Election Code).
2

Gilberto Hinojosa replaced Boyd Richie as the Chairman of the Texas Democratic Party
following Hinojosa’s election at the Texas Democratic Party State Convention.
2
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watchers in coordination with the TRP and then offering the poll watchers’ services only to the TRP.
TDP also alleged that, based upon its political activities, KSP was “a sham domestic nonprofit
corporation” and “an unregistered and illegal political committee.” TDP asserted claims against KSP
for Election Code violations based upon KSP’s status as a political committee and its status as
a corporation.
Appellants answered and filed a counterclaim. They asserted that KSP was formed
as a non-profit Texas corporation on December 30, 2009, to “provide education and awareness” to
the “general public on important civic and patriotic duties.” They stated that they “decided that a
good way to participate was to help ensure that elections are free and fair” and that they “assisted
anyone who was interested in this project in becoming a poll watcher.” Their counterclaim sought
declaratory relief challenging the constitutionality of Election Code provisions. Appellants claimed
that the Election Code provisions at issue violated the First, Fourth, Eighth, and/or Fourteenth
Amendments to the United States Constitution. See U.S. Const. amends. I, IV, VIII, XIV, § 1.
The parties entered into a rule 11 agreement to sever appellants’ counterclaim
challenging the facial constitutionality of the Election Code provisions into a separate cause number
by agreed order and to abate the remaining claims until the new cause was resolved. Per that
agreement, the trial court severed KSP’s counterclaim into this cause and realigned the parties. The
parties then filed cross-motions for summary judgment. See Tex. R. Civ. P. 166a.
In their motion for summary judgment, TDP urged that the applicable provisions of
the Election Code were facially constitutional. See Tex. Elec. Code §§ 251.001, 253.031, 253.094,
253.104, 253.131, 253.132, 273.081. Among the grounds asserted to support summary judgment,
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TDP argued that sections 251.001, 253.094, and 253.131 had already been determined constitutional.
To support this ground, TDP cited the opinions in Ex parte Ellis, 309 S.W.3d 71 (Tex. Crim. App.
2010), Osterberg v. Peca, 12 S.W.3d 31 (Tex. 2000), and Castillo v. State, 59 S.W.3d 357 (Tex.
App.—Dallas 2001, pet. ref’d).
Appellants countered in their motion for summary judgment that the applicable
Election Code provisions were facially unconstitutional. Among the grounds asserted to support
summary judgment in their favor, appellants urged that: (i) the sections creating private rights of
action for Election Code violations, see Tex. Elec. Code §§ 253.131, 253.132, 273.081, violated the
First, Fourth, and Fourteenth Amendments; (ii) the sections prohibiting corporate contributions and
expenditures, see id. §§ 253.091, .094, were unconstitutional under Citizens United v. Federal
Election Commission, 558 U.S. 310 (2010), and violated the First and Fourteenth Amendments;
(iii) the definitions of contributions and expenditures, see Tex. Elec. Code § 251.001(2)–(10), were
unconstitutionally overbroad and vague; (iv) the definitions of political committees, see id.
§ 251.001(12), (14), were unconstitutionally overbroad and vague and violated the First Amendment;
(v) the direct expenditure sections, see id. former §§ 253.062, .097, violated the First Amendment;
(vi) the sections with “thirty and sixty day blackout periods,” see id. §§ 253.031(c), .037(a), violated
the First Amendment; and (vii) the sections providing criminal penalties, see id. §§ 253.003, .094,
.101, .102, .103, .104, violated the Eighth Amendment.
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Appellants did not offer summary judgment evidence to support their motion. TDP’s
evidence included affidavits, documents, and videos concerning KSP’s recruitment and training of
poll watchers.3 The parties also stipulated to the following facts:

a.

King Street Patriots, during and in advance of the 2010 General Election for
State and County Officers, conducted, at its own expense, a training and
recruitment program for poll watchers. Many of these KSP located and
trained poll watchers were subsequently appointed to serve under Texas
Election Code §§ 32.002–.003 by the Harris County Republican Party
Chairman and/or Republican Nominees with regard to the 2010 General
Election for State and County Officers.

b.

Plaintiffs, the Texas Democratic Party, Boyd Richie, John Warren, and Ann
Bennett, using the private right of action found in Tex. Elec. Code §§ 273.081,
253.131, and 253.132, intend to enforce Texas Election Code sections
251.001(2), (3), (4), (5), (6), (7), (8), (9), (10), (12), (14), 253.031(c),
253.037(a)(1) and (b), 253.062, 253.094, 253.097, and 253.104 against
Defendants-Counterclaimants, King Street Patriots, Catherine Engelbrecht,
Bryan Engelbrecht and Diane Josephs, based on alleged political speech the
Defendants-Counterclaimants have engaged in, and intend to continue to
engage in, in the future.

3

TDP presented affidavits from the Chair of the Harris County Democratic Party, the Deputy
Executive Director for the Texas Democratic Party, and Bennett. They testified regarding KSP’s
“assistance” and “support” of the TRP during the 2010 general election cycle and KSP’s poll watcher
program. The Chair of the Harris County Democratic Party testified:
The poll watchers recruited and trained by KSP for service in Harris County were all
appointed by Republican nominees or the Harris County Republican Party. The KSP
never offered to provide poll watchers for or on behalf of the Harris County
Democratic Party. I attended at least one meeting at the Harris County Attorney
General’s Office at which the representative of the Harris County Republican Party
discussed and acknowledged the coordinated efforts between the KSP and the Harris
County Republican Party in connection with training and assigning poll watchers.
5
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The trial court granted summary judgment against appellants and in favor of TDP. The
trial court declared that Election Code sections 251.001(2), (3), (5), (6), (7), (8), (10), (12), and (14),
253.031, 253.037, 253.094, 253.104, 253.131, 253.132, and 273.081 and former sections 253.062 and
253.097 were facially constitutional. The trial court also concluded that it did not have jurisdiction
to grant declaratory relief with respect to sections 251.001(4) and (9), the officeholder definitions,
sections 253.031(c) and 253.037(a), the “blackout” periods, and the criminal penalties contained in
sections 253.094(c), 253.003(e), 253.101, 253.102, 253.103, and 253.104. The trial court concluded
that it did not have jurisdiction with respect to those provisions because they were not at issue in the
case. This appeal followed.

ANALYSIS
Appellants bring six issues on appeal, primarily tracking the grounds raised in their
motion for summary judgment. Appellants challenge the constitutionality of the sections of the
Election Code that create a private right of action, the sections that allegedly “ban” corporate
contributions and expenditures, the section defining various terms, the sections allegedly creating
“blackout” periods, and the sections containing criminal penalties for violations of the Election Code.
Appellants contend that the trial court erred by concluding that it did not have jurisdiction with
respect to some of these challenged Election Code provisions and that it erred by declaring the
remaining Election Code provisions facially constitutional.
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Standards of Review
We review a trial court’s summary judgment rulings de novo. Valence Operating Co.
v. Dorsett, 164 S.W.3d 656, 661 (Tex. 2005). To prevail on a traditional motion for summary
judgment, the movant must show that there are no genuine issues of material fact and that it is entitled
to judgment as a matter of law. Tex. R. Civ. P. 166a(c); Provident Life & Accident Ins. Co. v. Knott,
128 S.W.3d 211, 215–16 (Tex. 2003). When, as is the case here, both parties move for summary
judgment and the trial court grants one motion and denies the other, we review the
summary-judgment evidence presented by both sides, determine all questions presented, and render
the judgment the trial court should have rendered. Texas Workers’ Comp. Comm’n v. Patient
Advocates of Tex., 136 S.W.3d 643, 648 (Tex. 2004).
We also review matters of statutory construction de novo. See Texas Mun. Power
Agency v. Public Util. Comm’n of Tex., 253 S.W.3d 184, 192 (Tex. 2007). Of primary concern in
construing a statute is the express statutory language. See Galbraith Eng’g Consultants, Inc. v.
Pochucha, 290 S.W.3d 863, 867 (Tex. 2009); Osterberg, 12 S.W.3d at 38. “We thus construe the
text according to its plain and common meaning unless a contrary intention is apparent from the
context or unless such a construction leads to absurd results.” Presidio Indep. Sch. Dist. v. Scott,
309 S.W.3d 927, 930 (Tex. 2010) (citing City of Rockwall v. Hughes, 246 S.W.3d 621, 625–26 (Tex.
2008)). We consider the entire act, not isolated portions. 20801, Inc. v. Parker, 249 S.W.3d 392, 396
(Tex. 2008).
We also interpret statutes, if possible, in a way that makes them constitutional. See
City of Pasadena v. Smith, 292 S.W.3d 14, 19 (Tex. 2009).
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“A statute is presumptively

constitutional.” Brooks v. Northglen Ass’n, 141 S.W.3d 158, 170 (Tex. 2004) (citing Barshop v.
Medina Cnty. Underground Water Conservation Dist., 925 S.W.2d 618, 625 (Tex. 1996)); see also
Tex. Gov’t Code § 311.021(1).

Declarations Addressing Constitutionality of Statutes
Declaratory relief is available to resolve constitutional challenges to statutes. See Tex.
Civ. Prac. & Rem. Code §§ 37.001–.011 (“UDJA”). The separation of powers article of the Texas
Constitution, however, prohibits courts from issuing advisory opinions. Tex. Const. art. II, § 1; see
Brown v. Todd, 53 S.W.3d 297, 302 (Tex. 2001) (advisory opinion decides “abstract questions of law
without binding the parties”). An advisory opinion addresses a “theoretical dispute,” a dispute that
does not involve “a real and substantial controversy involving a genuine conflict of tangible interests.”
Texas Health Care Info. Council v. Seton Health Plan, Inc., 94 S.W.3d 841, 846 (Tex. App.—Austin
2002, pet. denied). Accordingly, the UDJA has been interpreted “to be merely a procedural device
for deciding cases already within a court’s jurisdiction rather than a legislative enlargement of a
court’s power, permitting the rendition of advisory opinions.” Texas Ass’n of Bus. v. Texas Air
Control Bd., 852 S.W.2d 440, 444 (Tex. 1993); see also Texas Health Care Info. Council, 94 S.W.3d
at 846 (“A declaratory judgment action does not vest a court with the power to pass upon hypothetical
or contingent situations, or to determine questions not then essential to the decision of an actual
controversy, although such questions may in the future require adjudication.”). As such, a party
seeking declaratory relief must show that a requested declaration will resolve a live controversy
between the parties. See Texas Health Care Info. Council, 94 S.W.3d at 846.
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The constitutional challenges at issue here are limited to facial challenges. To sustain
a facial challenge, a party generally “‘must establish that the statute, by its terms, always operates
unconstitutionally.’” City of Corpus Christi v. Public Util. Comm’n of Tex., 51 S.W.3d 231, 240–41
(Tex. 2001) (citing Barshop, 925 S.W.2d at 627 (citing Texas Workers’ Comp. Comm’n v. Garcia,
893 S.W.2d 504, 518 (Tex. 1995))). In the context of facial challenges, because we must presume
the challenged provisions at issue are constitutional, it was appellants’ burden as to each challenged
provision to “‘establish that the statute, by its terms, always operates unconstitutionally.’” City of
Corpus Christi, 51 S.W.3d at 240–41; Brooks, 141 S.W.3d at 170.
Among their constitutional challenges, appellants claim that the Election Code
provisions at issue violate their free speech and associational rights under the First and Fourteenth
Amendments. See U.S. Const. amends. I, XIV, § 1. The United States Supreme Court has stated the
importance of these rights in the electoral context on many occasions. In Citizens United, the
Supreme Court explained:

Speech is an essential mechanism of democracy, for it is the means to hold officials
accountable to the people. . . . The right of citizens to inquire, to hear, to speak, and
to use information to reach consensus is a precondition to enlightened
self-government and a necessary means to protect it. The First Amendment “‘has its
fullest and most urgent application’ to speech uttered during a campaign for political
office.” . . . For these reasons, political speech must prevail against laws that would
suppress it, whether by design or inadvertence.

558 U.S. at 339–40 (internal citations omitted).
The Supreme Court, however, has applied differing standards in the electoral context
depending on whether the statute at issue addresses political expenditures, contributions, or disclosure
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requirements.

For example, when reviewing statutes governing corporate contributions and

disclosure requirements, the Supreme Court has articulated the test as whether the statute is closely
drawn to match a sufficiently important governmental interest. See Doe v. Reed, 561 U.S. 186, 196
(2010) (noting that “exacting scrutiny” review applies when considering First Amendment challenges
to disclosure requirements in the electoral context); Citizens United, 558 U.S. at 366–67 (noting that
disclosure requirements are subject to “‘exacting scrutiny,’ which requires a ‘substantial relation’
between the disclosure requirement and a ‘sufficiently important’ governmental interest” (quoting
Buckley v. Valeo, 424 U.S. 1, 64, 66 (1976))); Federal Election Comm’n v. Beaumont, 539 U.S. 146,
161 (2003) (noting that challenges to limits on corporate contributions pass constitutional muster if
“‘closely drawn’ to match a ‘sufficiently important interest’” (citation omitted)).
In contrast, when reviewing statutes governing corporate independent expenditures
in the electoral context, the Supreme Court used a strict-scrutiny review. See Citizens United,
558 U.S. at 340 (“Laws that burden political speech are ‘subject to strict scrutiny.’”). Strict-scrutiny
review “requires the Government to prove that the restriction ‘furthers a compelling interest and is
narrowly tailored to achieve that interest.’” Id. (quoting Federal Election Comm’n v. Wisconsin
Right to Life, Inc., 551 U.S. 449, 464 (2007)); Buckley, 424 U.S. at 39 (noting that restrictions on
political expenditures “limit political expression ‘at the core of our electoral process and of the First
Amendment freedoms’” (quoting Williams v. Rhodes, 393 U.S. 23, 32 (1968))); see also McCutcheon
v. Federal Election Comm’n, 134 S.Ct. 1434, 1444–45 (2014) (plurality op.) (declining to revisit
distinction in Buckley between contributions and expenditures and corollary distinction in applicable
standards of review). Within this framework, we turn to appellants’ issues.
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Private Right of Action
In their first issue, appellants challenge the constitutionality of the sections creating
a private right of action for Election Code violations. See Tex. Elec. Code §§ 253.131, 253.132,
273.081. Appellants contend that these provisions on their face violate the First Amendment, the
Fourth Amendment, and the Due Process Clause of the Fourteenth Amendment. See U.S. Const.
amends. I, IV, XIV, § 1. They assert that the provisions infringe upon speech and associational rights:
that they “lack guidelines regarding what showing is necessary to initiate an investigation,” “lack
sufficient standards to protect discovery abuse,” and have “enormous potential for abuse.” They also
urge that the injunction section, section 273.081, is an improper prior restraint on speech.
Because appellants’ challenge to these sections is a facial challenge, they must
“‘establish that the statute, by its terms, always operates unconstitutionally.’” City of Corpus Christi,
51 S.W.3d at 240–41. We turn then to appellants’ challenges to the sections creating a private right
of action for statutory damages and the section authorizing injunctive relief to determine whether
appellants established that the provisions at issue always operate unconstitutionally.

a)

Sections 253.131 and 253.132

Section 253.131 creates a private right of action for opposing candidates, and section
253.132 creates a private right of action for political committees, to bring actions against a
corporation or labor organization to recover statutory damages for violations of the Election Code.
See Tex. Elec. Code §§ 253.131, .132. Sections 253.131 and 253.132 state:
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§ 253.131. Liability to Candidates
(a)

A person who knowingly makes or accepts a campaign contribution or makes
a campaign expenditure in violation of this chapter is liable for damages as
provided by this section.

(b)

If the contribution or expenditure is in support of a candidate, each opposing
candidate whose name appears on the ballot is entitled to recover damages
under this section.

(c)

If the contribution or expenditure is in opposition to a candidate, the candidate
is entitled to recover damages under this section.

(d)

In this section, “damages” means:

(e)

(1)

twice the value of the unlawful contribution or expenditure; and

(2)

reasonable attorney’s fees incurred in the suit.

Reasonable attorney’s fees incurred in the suit may be awarded to the
defendant if judgment is rendered in the defendant’s favor.

§ 253.132. Liability to Political Committees
(a)

A corporation or labor organization that knowingly makes a campaign
contribution to a political committee or a direct campaign expenditure in
violation of Subchapter D is liable for damages as provided by this section to
each political committee of opposing interest in the election in connection
with which the contribution or expenditure is made.

(b)

In this section, “damages” means:

(c)

(1)

twice the value of the unlawful contribution or expenditure; and

(2)

reasonable attorney’s fees incurred in the suit.

Reasonable attorney’s fees incurred in the suit may be awarded to the
defendant if judgment is rendered in the defendant’s favor.

12

241

Id. §§ 253.131, .132. Appellants focus on the lack of standards within the private-right-of-action
sections regarding what showing is necessary to initiate investigation or discovery and what is
discoverable, arguing that discoverable evidence must satisfy a heightened showing of relevance in
the context of the First Amendment.
The trial court upheld the constitutionality of these sections based in part on the Texas
Supreme Court’s opinion in Osterberg. In that opinion, the Texas Supreme Court faced a
constitutional challenge to section 253.131 based on the First Amendment’s free speech and
associational rights. 12 S.W.3d at 48. The supreme court held that the private right of action created
in section 253.131 was constitutional, reasoning that private enforcement advanced a “sufficient
state interest”:

Section 253.131 is designed to “deter violators and encourage enforcement by
candidates and others directly participating in the process, rather than placing the
entire enforcement burden on the government.” . . . Because state resources for
policing election laws are necessarily limited, in many cases section 253.131 is likely
to provide the only viable means of enforcing reporting requirements. Preventing
evasion of these important campaign finance provisions is a legitimate and substantial
state interest. . . . Furthermore, that the person enforcing the law and receiving
damages can be a private party rather than the State does not mean that section
253.131 adds additional restrictions on First Amendment rights.

Id. at 49 (internal citations omitted). Although the court did not address section 253.132, the rationale
for concluding that section 253.131 does not violate First Amendment rights applies equally to
section 253.132.
Appellants urge that Osterberg does not control here. They distinguish the issue
before this Court from the one addressed in Osterberg because, in that case, the challenge concerned

13

242

who could recover damages and only one opposing candidate brought the suit. Appellants argue that
the issue here is different because their focus is on the language in sections 253.131 and 253.132 that
allows multiple parties to seek damages for the same Election Code violation. For example, they urge
that multiple candidates may sue and recover damages when the challenged speech is about issues.
However, the dispute here concerns alleged improper contributions by KSP to the TRP and its
candidates, not issue advocacy by KSP. Declaratory relief is only available if the declaration will
resolve a live controversy that binds the parties, Texas Ass’n of Bus., 852 S.W.2d at 444, therefore,
we decline to consider appellants’ constitutional challenge based upon speech concerning issues.
Further, whether the statute is unconstitutional as-applied to a particular circumstance, such as
multiple candidates suing to recover damages for the same speech about issues, is not the dispositive
question before us, given that appellants’ facial challenge requires them to prove the statute is
unconstitutional in all circumstances.
Appellants urge that the private-right-of-action sections do not provide necessary
safeguards to avoid chilling the First Amendment fundamental right of privacy in association,
“particularly where one must divulge such information to political opponents.” In the context of
as-applied challenges, courts have found that the constitution provides protection from disclosure of
a person’s identity in the context of associational rights if there is a “reasonable probability” that the
disclosure will subject the person to “threats, harassment, or reprisals from either Government
officials or private parties.” Citizens United, 558 U.S. at 367; Buckley, 424 U.S. at 74; In re Bay Area
Citizens Against Lawsuit Abuse, 982 S.W.2d 371, 376, 380–82 (Tex. 1998) (orig. proceeding). But
appellants only bring a facial challenge to the statutes at issue. See Citizens United, 558 U.S. at 367
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(acknowledging as-applied challenge may be available based upon showing that there was reasonable
probability that disclosure would subject persons to threats, harassment, or reprisals). Appellants also
did not offer summary judgment evidence that would support a finding that there is a “reasonable
probability” that disclosure via discovery would subject them to “threats, harassment, or reprisals.”
See id. As such, precedent does not support appellants’ argument that subjecting a person to suit and
discovery under the Election Code facially violates First Amendment associational rights.
Appellants’ arguments also focus on the lack of standards for discovery and initiating
a suit within the private-right-of-action provisions to support their position that the provisions violate
the Due Process Clause and the Fourth Amendment. See U.S. Const. amends. IV, XIV, § 1. They
urge that the private-right-of-action provisions violate the Fourth Amendment because they do not
require a showing of probable cause prior to allowing discovery. They contend that discovery
initiated by a person acting under color of state law is a Fourth Amendment search and, therefore, that
probable cause is required. Otherwise, they urge, the government could circumvent probable cause
requirements by awaiting discovery in a civil proceeding. As to the Due Process Clause, appellants
urge that the sections fail to provide the necessary “procedural safeguards” to prevent “‘unbridled
discretion’ via discovery to seize constitutionally protected documents and communications, even if
the private enforcers lose on their claims.”
The Due Process guarantees, however, only provide protection against state action.
See Tulsa Prof’l Collection Servs., Inc. v. Pope, 485 U.S. 478, 485 (1988); Jackson v. Metropolitan
Edison Co., 419 U.S. 345, 349 (1974); Blum v. Yaretsky, 457 U.S. 991, 1002 (1982) (noting that since
1883, “principle has become firmly embedded in our constitutional law that the action inhibited by
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the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of
the States” and that the Fourteenth Amendment “erects no shield against merely private conduct,
however discriminatory or wrong”).4 Similarly, the Fourth Amendment protections generally only
apply to state action. Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 614 (1989).
Although the Fourth Amendment provides protection against a search or seizure by a private party
if the private party is acting as an instrument or agent of the government, there was no evidence that
TDP was acting as an agent or instrument of the government here, see id., and, even if there were such
evidence, that would not satisfy appellants’ burden to show that the statute is facially unconstitutional.
See City of Corpus Christi, 51 S.W.3d at 240–41.
In any case, a private suit brought under the Election Code has procedural safeguards
in place to protect defendants from unnecessary or overly intrusive discovery. Such suits are subject
to the laws that apply to civil suits generally, such as the Texas Rules of Civil Procedure and the
Texas Rules of Evidence. The Texas Rules of Civil Procedure provide guidelines for discovery and
allow trial courts to limit discovery to protect confidential information. See Tex. R. Civ. P. 192.6.
The rules, as well as statutes, also allow trial courts to award sanctions for discovery abuse and
remedies for frivolous suits. See, e.g., Tex. Civ. Prac. & Rem. Code §§ 10.001–.006; Tex. R. Civ.

4

We also are not persuaded by the cases cited by appellants to support their position that the
private-right-of-action provisions violate the Due Process Clause. Unlike the statutes at issue here,
those cases involved laws that delegated legislative power to private citizens. See, e.g., Eubank
v. City of Richmond, 226 U.S. 137, 141–44 (1912); General Elec. Co. v. New York Dep’t of Labor,
936 F.2d 1448, 1454–55 (2d Cir. 1991) (collecting similar cases). For example, an ordinance
allowing boundaries to be fixed by a vote of two thirds of a particular group of property owners was
found to be unconstitutional because it allowed a majority of private citizens to determine the rights
of the minority without fixing a standard under which the decision was made. Eubank, 226 U.S.
at 141–44.
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P. 13, 215. And sections 253.131 and 253.132 allow the recovery of attorney’s fees for a successful
defendant. See Tex. Elec. Code §§ 253.131(e), .132(c).
We conclude that the trial court did not err by granting summary judgment in favor
of TDP with respect to sections 253.131 and 253.132 and by declaring those sections facially
constitutional.

b)

Section 273.081

Section 273.081 states that “[a] person who is being harmed or is in danger of being
harmed by a violation or threatened violation of this code is entitled to appropriate injunctive relief
to prevent the violation from continuing or occurring.” Id. § 273.081. Appellants argue that section
273.081 is “a prior restraint” on speech. See Alexander v. United States, 509 U.S. 544, 550 (1993);
Amalgamated Acme Affiliates, Inc. v. Minton, 33 S.W.3d 387, 393 (Tex. App.—Austin 2000, no pet.).
“A prior restraint is an administrative or judicial order forbidding certain communications when
issued in advance of the time that such communications are to occur.” Minton, 33 S.W.3d at 393.
Appellants also argue that the section fails strict-scrutiny review and that it is not narrowly tailored
to an important governmental interest. Appellants focus on the language in section 273.081 that
allows injunctive relief to a “person,” not just a political opponent, based upon “threatened” harm.
Appellants argue that no compelling interest justifies enjoining political speech.
The plain language of section 273.081, however, does not support appellants’ assertion
that the section on its face violates the prohibition on prior restraints. See Scott, 309 S.W.3d at 930.
The section applies to the entire Election Code, allowing injunctions in many different contexts. See
Tex. Elec. Code § 273.081; In re Gamble, 71 S.W.3d 313, 318 (Tex. 2002) (orig. proceeding)
17
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(discussing injunctive relief provided by section 273.081 in context of violation of section 141.032
by party chair); Cook v. Tom Brown Ministries, No. 08-11-00367-CV, 2012 Tex. App. LEXIS 1318,
at *43–45 (Tex. App.—El Paso Feb. 17, 2012, pet. denied) (mem. op.) (reversing trial court’s denial
of injunctive relief for Election Code violation and ordering city clerk to decertify and return recall
petitions); Ramirez v. Quintanilla, Nos. 13-10-00449-CV, 13-10-00450-CV, 13-10-00454-CV,
2010 Tex. App. LEXIS 6861, at *43–44 (Tex. App.—Corpus Christi Aug. 20, 2010, pet. denied)
(mem. op.) (affirming temporary injunction enjoining special election). The section also limits the
scope of injunctive relief to “appropriate injunctive relief.” Tex. Elec. Code § 273.081. And an order
granting a temporary injunction is subject to interlocutory appeal. See Tex. Civ. Prac. & Rem. Code
§ 51.014(4). Given the scope and limits of the injunctive relief available under section 273.081, we
conclude that this section is not facially unconstitutional or a “prior restraint” on speech. See Minton,
33 S.W.3d at 393.
We conclude that the trial court did not err by granting summary judgment in favor
of TDP with respect to section 273.081 and by declaring the section facially constitutional. We
overrule appellants’ first issue.

Corporate Contributions and Expenditures
In their second issue, appellants argue that sections 253.091 and 253.094 are
unconstitutional because they “ban” corporate contributions and expenditures. See Tex. Elec. Code
§§ 253.091, .094. They argue that the corporate “ban” on contributions and expenditures fails
strict-scrutiny review under Citizens United. As part of this issue, appellants also argue that the
restrictions are content based and violate the equal protection clause and that speech restrictions that
18
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differentiate among speakers are subject to strict scrutiny. Content-based restrictions have been held
to raise equal protection concerns “because, in the course of regulating speech, such restrictions
differentiate between types of speech.” Burson v. Freeman, 504 U.S. 191, 197 n.3 (1992). “Under
either a free speech or equal protection theory, a content based regulation of political speech in a
public forum is valid only if it can survive strict scrutiny.” Id.
Section 253.091 sets forth the types of entities that are subject to subchapter D, the
subchapter addressing corporations and labor organizations. Tex. Elec. Code § 253.091. The section
includes non-profit corporations—such as KSP—as entities subject to subchapter D. See id. Prior
to its amendment in 2011, section 253.094(a) limited corporate political contributions and
expenditures to those expressly allowed in the subchapter. See Act of June 19, 1987, 1987 Tex. Gen.
Laws at 3009. In 2011, section 253.094(a) was amended to delete corporate political expenditures.
It now reads:

A corporation or labor organization may not make a political contribution that is not
authorized by this subchapter.

Tex. Elec. Code § 253.094(a). Section 253.094 was amended after the Citizens United opinion in
which the Supreme Court held that the government may not prohibit corporate independent political
expenditures. 558 U.S. at 365.5

5

We disagree with appellants’ contention that the trial court failed to address the expenditure
component of former section 253.094. In the final summary judgment, the trial court expressly
referenced the 2011 amendment to section 253.094 that removed expenditures.
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At this stage of the parties’ dispute, TDP’s claim as to section 253.094 is not based
on alleged political expenditures by KSP, but alleged contributions made by KSP.6 As to the
contribution limitations that section 253.094 places on the entities specified in section 253.091,
appellants ask this Court to expand the holding in Citizens United. We decline to do so. The
Supreme Court in Citizens United continued to distinguish between expenditures and contributions
and expressly stated that it was not reconsidering corporate contribution limits. 558 U.S. at 358–60;
see McCutcheon, 134 S.Ct. at 1444–45 (discussing Buckley and reasons for distinguishing between
political expenditures and contributions in context of First Amendment). Further, we are guided by
the Supreme Court’s analysis in Beaumont and the Texas Court of Criminal Appeals’ analysis in
Ex parte Ellis. In Beaumont, the Supreme Court rejected an as-applied challenge to corporate
contribution limitations. 539 U.S. at 163. Upholding the constitutionality of the corporate
contribution regulation at issue, the Supreme Court found that the regulation served compelling
governmental interests, preventing “war chest” corruption and serving to prevent individuals from
using the corporate form to circumvent contribution limits. Id. at 154–55. The Texas Court of
Criminal Appeals in Ex parte Ellis concluded that the opinion in Citizens United did not have any
effect on its jurisprudence relating to corporate contributions and upheld section 253.094 as facially
constitutional, guided in part by the Beaumont opinion. 309 S.W.3d at 83–85, 92.

6

TDP’s counsel confirmed at oral argument that TDP’s claim for statutory damages based
upon a violation of section 253.094 was limited to alleged political contributions made by KSP. See
Tex. Elec. Code § 253.094. Their fourth amended original petition conforms with counsel’s
statements at oral argument.
20

249

Guided by the directives in Beaumont and Ex parte Ellis, we conclude that the trial
court did not err by granting summary judgment in favor of TDP with respect to appellants’
constitutional challenges to the corporate contribution limitations and by declaring section 253.094
facially constitutional. We overrule appellants’ second issue.

Contribution and Expenditure Definitions
In their third issue, appellants argues that the definitions of contribution, campaign
contribution, officeholder contribution, political contribution, expenditure, campaign expenditure,
direct campaign expenditure, officeholder expenditure, and political expenditure are
unconstitutionally vague. See Tex. Elec. Code § 251.001(2)–(10).
A law is unconstitutionally vague if it fails to give those affected by it a reasonable
opportunity to know what is required or when it is so indefinite that any enforcement is necessarily
arbitrary or discriminatory. City of Chicago v. Morales, 527 U.S. 41, 52 (1999); Commission for
Lawyer Discipline v. Benton, 980 S.W.2d 425, 437–38 (Tex. 1998). In the context of statutes that
impose criminal penalties and impact First Amendment interests, “[c]lose examination of the
specificity of [a] statutory limitation is required.”

Buckley, 424 U.S. at 40–41.

“In such

circumstances, vague laws may not only ‘trap the innocent by not providing fair warning’ or foster
‘arbitrary and discriminatory application’ but also operate to inhibit protected expression by inducing
‘citizens to steer far wider of the unlawful zone . . . than if the boundaries of the forbidden areas were
clearly marked.’” Id. at 41 n.48 (internal citation omitted). “Because First Amendment freedoms
need breathing space to survive, government may regulate in the area only with narrow specificity.”
National Ass’n for Advancement of Colored People v. Button, 371 U.S. 415, 433 (1963).
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Appellants focus on the words “direct” and “indirect” and the phrase “any other thing
of value” in the definitions of contribution and the phrase “any other thing of value” in the definitions
of expenditure to support their position that the general definitions are unconstitutionally vague. See
Tex. Elec. Code § 251.001(2), (6). For purposes of this appeal, the Election Code defines a
contribution to mean “a direct or indirect transfer of money, goods, services, or any other thing of
value” and an expenditure to mean “a payment of money or any other thing of value.” Id.
§ 251.001(2), (6). Appellants also raise additional concerns with the definitions of the different types
of contributions and expenditures. Focusing on the phrases “contribution,” “political committee,”
“the intent,” and “in connection with . . . a measure,” they contend that the definition of campaign
contribution is circular and vague. Section 251.001(3) defines a “campaign contribution” to mean
“a contribution to a candidate or political committee that is offered or given with the intent that it be
used in connection with a campaign for elective office or on a measure.” See id. § 251.001(3).
Appellants argue that “in connection with a campaign . . . on a measure” cannot be construed to
exclude “general issue advocacy” and, therefore, is vague and unconstitutional.
Appellants make similar arguments as to the definition of an officeholder contribution.
Section 251.001(4) defines an “officeholder contribution” to mean a “contribution to an officeholder
or political committee that is offered or given with the intent that it be used to defray expenses that:
(A) are incurred by the officeholder in performing a duty or engaging in an activity in connection with
the office; and (B) are not reimbursable with public money.” See id. § 251.001(4). Appellants make
the same argument and address intent, as well as contending that the words “defray” and “in
connection with” are vague. Finally, because a “political contribution” is defined as a “campaign
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contribution” or an “officeholder contribution,” appellants urge that this definition is also vague for
the reasons stated above. See id. § 251.001(5).
Turning to the definitions of different types of expenditures, the Election Code defines
a “campaign expenditure” to mean “an expenditure made by any person in connection with a
campaign for an elective office or on a measure. Whether an expenditure is made before, during, or
after an election does not affect its status as a campaign expenditure.” Id. § 251.001(7). “A ‘direct
campaign expenditure’ means a campaign expenditure that does not constitute a campaign
contribution by the person making the expenditure.” Id. § 251.001(8). Appellants contend that the
words “in connection with” are vague when considering their impact on political speech about a
measure, especially because the definition includes political speech after an election. Appellants
further urge that the definitions include “general issue advocacy” and, therefore, are unconstitutional.
Appellants make the same vagueness argument as to the definition of “officeholder expenditure” as
they make as to the definition of “officeholder contribution.” See id. § 251.001(9). The definition
of officeholder expenditure also includes the word “defray” and the phrase “in connection with.”
Finally, appellants urge that the definition of political expenditure is vague because it uses the terms
“campaign expenditure” and “officeholder expenditure.” See id. § 251.001(10).
As an initial matter, the trial court concluded that it did not have jurisdiction to
consider the challenged officeholder definitions. See id. § 251.001(4), (9). We agree. Because the
officeholder definitions were not at issue between these parties, any declaratory relief as to their
constitutionality would be advisory. See Todd, 53 S.W.3d at 302 (noting that courts do not have
jurisdiction to render advisory opinions). For the same reason, we decline to address appellants’
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arguments addressing the word “measure” in the various definitions. See id. The parties’ dispute
concerns KSP’s activities in connection with campaigns for elective office, not their activities in
connection with a measure. See id.
Appellants’ remaining arguments challenging the definitions are controlled by the
analysis and reasoning in Ex parte Ellis. In the context of alleged improper corporate contributions
and a criminal prosecution, the Texas Court of Criminal Appeals considered vagueness and
overbreadth challenges to the contribution definitions and found the definitions to be facially
constitutional. See 309 S.W.3d at 82–92. The Ellis court found that the definitions were “sufficiently
clear to afford a person of ordinary intelligence a reasonable opportunity to know what [was]
prohibited” and that the definitions provided appropriate guidelines for enforcement. Id. Although
the Ellis court did not address the expenditure definitions, the same rationale for concluding that the
contribution definitions are facially constitutional applies to the expenditure definitions. Following
the Ellis court’s analysis, we conclude that appellants failed to establish that the definitions at issue
are facially unconstitutional and that the trial court did not err in its summary judgment rulings as to
these definitions. We overrule appellants’ third issue.7

7

To the extent appellants challenge the definitions based upon the overbreadth doctrine, we
also reject that challenge. “An overbroad statute ‘sweeps within its scope a wide range of both
protected and non-protected expressive activity.’” Commission for Lawyer Discipline v. Benton,
980 S.W.2d 425, 435 (Tex. 1998) (citation omitted). “To vindicate First Amendment interests and
prevent a chilling effect on the exercise of First Amendment freedoms, the overbreadth doctrine
allows a statute to be invalidated on its face even if it has legitimate application, and even if the
parties before the court have suffered no constitutional violation.” Ex parte Ellis, 309 S.W.3d 71,
90–91 (Tex. Crim. App. 2010) (citing Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973)). “The
overbreadth doctrine is ‘strong medicine’ that should be employed ‘sparingly’ and ‘only as a last
resort.’” Id. (quoting Broadrick, 413 U.S. at 613). “‘[T]he overbreadth of a statute must not only be
real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep.’” Id. (quoting
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Political Committee Definitions
In their fourth issue, appellants contend that the definitions of political committee,
specific-purpose committee, general-purpose committee, and the now-repealed direct expenditure
sections are facially unconstitutional because they violate the First Amendment and are
unconstitutionally vague. See Tex. Elec. Code §§ 251.001(12), (13), (14), 253.062, 253.097; Act of
June 19, 1987, 1987 Tex. Gen. Laws at 3009.

a)

Political Committee Definitions

The Election Code defines a political committee to mean “a group of persons that has
as a principal purpose accepting political contributions or making political expenditures.” Tex. Elec.
Code § 251.001(12). A specific-purpose political committee supports or opposes identified
candidates or measures, id. § 251.001(13), and a general-purpose political committee “has among its
principal purposes . . . supporting or opposing” two or more unidentified candidates or one or more
unidentified measures or “assisting two or more officeholders who are unidentified.”

Id.

§ 251.001(14). Appellants focus on the phrases “supporting or opposing” and “assisting two or more
officeholders” and the inclusion of “unidentified” measures, candidates, and officeholders and
“unknown” offices in the general-purpose committee definition. See id.

Broadrick, 413 U.S. at 615). “Only if the statute ‘reaches a substantial amount of constitutionally
protected conduct’ may it be struck down for overbreadth.” Benton, 980 S.W.2d at 436 (quoting City
of Houston v. Hill, 482 U.S. 451, 458 (1987)). On this record, appellants have failed to establish that
the overbreadth doctrine should be applied to the challenged definitions. See id.; see also Clements
v. Fashing, 457 U.S. 957, 972 n.6 (1982) (overbreadth exception to traditional requirement of
standing may not apply where First Amendment rights may be litigated on a case by case basis).
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Appellants argue that strict scrutiny applies, but that, even if exacting scrutiny applies,
the statutes are facially unconstitutional. Appellants focus on the analysis by the Supreme Court in
Citizens United and Buckley concerning regulation of political committees. The Supreme Court in
Citizens United observed that political committee status is “burdensome,” “onerous,” “expensive to
administer and subject to extensive regulation.” See 558 U.S. at 337. In Buckley, the Supreme Court
construed the federal definition of “political committee” to encompass only organizations “under the
control of a candidate[s]” or organizations with the “major purpose” to nominate or elect candidates.
424 U.S. at 79; see Federal Election Comm’n v. Massachusetts Citizens for Life, Inc., 479 U.S. 238,
253 n.6 (1986).
Appellants argue that because the definitions of political committee in the Election
Code do not have a “major purpose” or “under the control of a candidate” test that they are facially
unconstitutional. Appellants urge that allowing an organization to speak only if it becomes a political
committee equates with banning the organization’s speech when the organization decides that the
speech is “simply not worth it.” See Massachusetts Citizens for Life, Inc., 479 U.S. at 255. They also
urge that the political committee definitions are unconstitutional because they have a zero-dollar
threshold and that they are unconstitutionally vague because “[a] speaker cannot know when it has
this ‘principal purpose.’” They urge that the definitions do not provide fair warning and subject
speakers to “arbitrary and discriminatory application,” thereby chilling speech. See Buckley, 424 U.S.
at 41 n.48.
Because appellants’ challenge to the definitions is a facial challenge, as with their other
challenges they must “‘establish that the statute, by its terms, always operates unconstitutionally.’”
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City of Corpus Christi, 51 S.W.3d at 240–41. We cannot conclude that these definitions always
operate unconstitutionally. See id.; compare Massachusetts Citizens for Life, Inc., 479 U.S. at 263–65
(holding that federal statute prohibiting corporate expenditures “as applied” to newsletter by
nonprofit, nonstock corporation formed to promote “pro life” causes was unconstitutional as a
violation of First Amendment). The plain language of section 251.001(12) limits “political
committee” status to groups with “a principal purpose of accepting political contribution or making
political expenditures.” The Election Code does not define the words “principal purpose” so we apply
their common meaning. “Purpose” means “[t]he object toward which one strives or for which
something exists; goal; aim.” American Heritage Dictionary of the English Language 1062 (1973).
“Principal” means “[f]irst, highest, or foremost in importance, rank, worth, or degree; chief.” Id. at
1041. Applying the phrase’s common meaning limits the reach of the definition, and the definition
also expressly encompasses the definitions of political contributions and expenditures, further
defining and narrowing the classification. See Tex. Elec. Code § 251.001(5), (10). The definitions
of specific-purpose and general-purpose also distinguish between and narrow the different types of
political committees on the basis of whether the measure or candidates at issue are identified and
known or unidentified and unknown.
Viewing the definitions as a whole and in context with each other, they are
“sufficiently clear to afford a person of ordinary intelligence a reasonable opportunity to know what
[was] prohibited” and provide appropriate guidelines for enforcement.

See Ex parte Ellis,

309 S.W.3d at 82–92; see also Buckley, 424 U.S. at 41 n.48; Parker, 249 S.W.3d at 396. We
therefore conclude that the challenged definitions are not unconstitutionally vague. We also conclude
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that the definitions are not facially unconstitutional under the First Amendment. See City of Corpus
Christi, 51 S.W.3d at 240–41.

b)

Former Sections Addressing Direct Expenditures

As part of their fourth issue, appellants argue that the direct expenditure requirements
contained in former sections 253.062 and 253.097 are unconstitutional because they force political
committee burdens on individuals. See Act of June 19, 1987, 1987 Tex. Gen. Laws at 3009. Former
section 253.062 required an individual to comply with reporting requirements when the individual
made a direct campaign expenditure exceeding $100, and former section 253.097 required a
corporation or labor organization to comply with former section 253.062 as an individual when the
corporation or labor organization made direct expenditures in connection with an election on a
measure. See id. As previously stated above, the parties’ dispute concerns KSP’s activities in
connection with campaigns for elective office, not its activities in connection with a measure, and
TDP’s claim concerns alleged contributions by KSP, not expenditures. See id. We therefore decline
to address appellants’ arguments addressing these two sections. See Todd, 53 S.W.3d at 302. We
overrule appellants’ fourth issue.

30 and 60 day periods
In their fifth issue, appellants argue that the 30 and 60 day “blackout” periods in
sections 253.031 and 253.037 are unconstitutional. See Tex. Elec. Code §§ 253.031(c), .037(a).
Section 253.031(c) prohibits a political committee from making a campaign contribution or
expenditure supporting or opposing specified candidates unless its campaign treasurer appointment
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has been on file for at least 30 days. Id. § 253.031(c). Section 253.037(a) prohibits a general-purpose
committee from making a political contribution or expenditure unless its campaign treasurer
appointment has been on file for at least 60 days and it has accepted political contributions from at
least 10 persons. Id. § 253.037(a). Appellants argue that the State does not have an interest in
prohibiting speech for a period of time after a group is formed or in prohibiting expenditures and
contributions by groups of fewer than 10 people. They contend that the 10-person minimum is
unconstitutional because the government has no interest in ensuring that political speech has a base
of support and violates the right of association of any group of persons smaller than 10 persons.
The trial court concluded that it did not have jurisdiction to grant declaratory relief
with respect to these provisions because they were not at issue in this case and, therefore, any relief
would be advisory. See Todd, 53 S.W.3d at 305. Appellants argue that the trial court’s conclusion
that it did not have jurisdiction was in error because appellants must abide by the deadlines in these
provisions to engage in political speech. The parties also stipulated that TDP “intended to enforce”
sections 253.031(c) and 253.037(a) against appellants. TDP’s petition, however, does not raise
section 253.037, and limits the alleged violation of section 253.031 to the failure to appoint a
campaign treasurer at all. We therefore agree with the trial court that it did not have jurisdiction to
consider appellants’ constitutional challenges to these provisions. On this basis, we overrule
appellants’ fifth issue.

Criminal Penalties
In their sixth issue, appellants argue that the criminal penalties in the Election Code
violate the Eighth Amendment. See Tex. Elec. Code §§ 253.003(e), 253.094(c), 253.095, 253.101(b),
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253.102(c), 253.103(c), 253.104(c). The specified offenses under the Election Code are third-degree
felonies and subject to punishment by imprisonment “not more than 10 years or less then 2 years.”
Tex. Penal Code § 12.34. In addition to imprisonment, a corporate officer “may be punished by a fine
not to exceed $10,000.” Id. The Eighth Amendment states that “[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” U.S. Const.
amend. VIII.
The trial court did not address appellants’ constitutional challenges to the criminal
penalties in the Election Code because it concluded that it did not have jurisdiction to do so. In its
order, the trial court reasoned that the State is not a party and that TDP was not entitled to seek
criminal penalties and, therefore, that any ruling would be an improper advisory opinion. See Todd,
53 S.W.3d at 305. We agree and, on this basis, overrule appellants’ sixth issue.

CONCLUSION
Having overruled appellants’ issues, we affirm the trial court’s final
summary judgment.

__________________________________________
Melissa Goodwin, Justice
Before Chief Justice Jones, Justices Rose and Goodwin
Affirmed
Filed: October 8, 2014
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King Street Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs,
Appellants
v.
Texas Democratic Party; Gilberto Hinojosa, Successor to Boyd Richie, in His Capacity as
Chairman of the Texas Democratic Party; John Warren, in His Capacity as Democratic
Nominee for Dallas County Clerk; and Ann Bennett, in her Capacity as the Democratic
Nominee for Harris County Clerk, 55th Judicial District, Appellees

APPEAL FROM THE 261ST DISTRICT COURT OF TRAVIS COUNTY
BEFORE CHIEF JUSTICE JONES, JUSTICES ROSE AND GOODWIN
AFFIRMED -- OPINION BY JUSTICE GOODWIN

This is an appeal from the judgment signed by the trial court on March 27, 2012. Having
reviewed the record and the parties’ arguments, the Court holds that there was no reversible error
in the trial court’s judgment. Therefore, the Court affirms the trial court’s judgment. The
appellants shall pay all costs relating to this appeal, both in this Court and the court below.
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ON MOTION FOR REHEARING

NO. 03-12-00255-CV

King Street Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs,
Appellants
v.
Texas Democratic Party; Gilberto Hinojosa, Successor to Boyd Richie, in His Capacity as
Chairman of the Texas Democratic Party; John Warren, in His Capacity as Democratic
Nominee for Dallas County Clerk; and Ann Bennett, in her Capacity as the Democratic
Nominee for Harris County Clerk, 55th Judicial District, Appellees

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 261ST JUDICIAL DISTRICT
NO. D-1-GN-11-002363, HONORABLE JOHN K. DIETZ, JUDGE PRESIDING

OPINION

We withdraw our opinion issued on October 8, 2014, and substitute this one in its
place. We overrule appellants’ motion for rehearing.
This appeal is limited to facial challenges to the constitutionality of various Election
Code provisions. See Tex. Elec. Code §§ 251.001, 253.003, 253.031, 253.037, 253.091, 253.094,
253.095, 253.101, 253.102, 253.103, 253.104, 253.131, 253.132, 273.081; Act of June 19, 1987,
70th Leg., R.S., ch. 899, § 1, 1987 Tex. Gen. Laws 2995, 3009 (former sections 253.062 and
253.097, repealed 2011). Facing cross-motions for summary judgment, the trial court ruled against
appellants King Street Patriots (KSP), Catherine Engelbrecht, Bryan Engelbrecht, and Diane Josephs,
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the parties facially challenging the constitutionality of the Election Code provisions. The trial court
concluded that it did not have jurisdiction to consider some of appellants’ constitutional challenges
and, as to the remaining challenges, the trial court upheld the constitutionality of the Election Code
provisions at issue. For the reasons that follow, we affirm the trial court’s judgment.1

BACKGROUND
The Texas Democratic Party, Boyd Richie,2 in his capacity as Chairman of the Texas
Democratic Party, John Warren, in his capacity as Democratic nominee for Dallas County Clerk, and
Ann Bennett, in her capacity as the Democratic nominee for Harris County Clerk, 55th Judicial
District (collectively “TDP”), brought suit against appellants seeking damages and injunctive relief
based upon alleged Election Code violations. See Tex. Elec. Code §§ 253.131, 253.132, 273.081.
Their allegations included that KSP made unlawful political contributions to the Texas Republican
Party and its candidates (collectively “TRP”) with regard to the 2010 general election by training poll
watchers in coordination with the TRP and then offering the poll watchers’ services only to the TRP.
TDP also alleged that, based upon its political activities, KSP was “a sham domestic nonprofit
corporation” and “an unregistered and illegal political committee.” TDP asserted claims against KSP
1

To the extent appellants assert as-applied constitutional challenges in the severed suit, we
express no opinion as to the merits of those challenges. See Combs v. STP Nuclear Operating Co.,
239 S.W.3d 264, 272 (Tex. App.—Austin 2007, pet. denied) (noting that “party making an
as-applied challenge need only show that the statute is unconstitutional because of the manner in
which it was applied in a particular case” and that as-applied challenge is “fact specific”); see also
Catholic Leadership Coal. of Tex. v. Reisman, 764 F.3d 409, 426 (5th Cir. 2014) (noting that facial
and as-applied challenges “have different substantive requirements” and comparing as-applied and
facial constitutional challenges in context of challenges to Texas Election Code).
2

Gilberto Hinojosa replaced Boyd Richie as the Chairman of the Texas Democratic Party
following Hinojosa’s election at the Texas Democratic Party State Convention.
2
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for Election Code violations based upon KSP’s status as a political committee and its status as
a corporation.
Appellants answered and filed a counterclaim. They asserted that KSP was formed
as a non-profit Texas corporation on December 30, 2009, to “provide education and awareness” to
the “general public on important civic and patriotic duties.” They stated that they “decided that a
good way to participate was to help ensure that elections are free and fair” and that they “assisted
anyone who was interested in this project in becoming a poll watcher.” Their counterclaim sought
declaratory relief challenging the constitutionality of Election Code provisions. Appellants claimed
that the Election Code provisions at issue violated the First, Fourth, Eighth, and/or Fourteenth
Amendments to the United States Constitution. See U.S. Const. amends. I, IV, VIII, XIV, § 1.
The parties entered into a rule 11 agreement to sever appellants’ counterclaim
challenging the facial constitutionality of the Election Code provisions into a separate cause number
by agreed order and to abate the remaining claims until the new cause was resolved. Per that
agreement, the trial court severed KSP’s counterclaim into this cause and realigned the parties. The
parties then filed cross-motions for summary judgment. See Tex. R. Civ. P. 166a.
In their motion for summary judgment, TDP urged that the applicable provisions of
the Election Code were facially constitutional. See Tex. Elec. Code §§ 251.001, 253.031, 253.094,
253.104, 253.131, 253.132, 273.081. Among the grounds asserted to support summary judgment,
TDP argued that sections 251.001, 253.094, and 253.131 had already been determined constitutional.
To support this ground, TDP cited the opinions in Ex parte Ellis, 309 S.W.3d 71 (Tex. Crim. App.
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2010), Osterberg v. Peca, 12 S.W.3d 31 (Tex. 2000), and Castillo v. State, 59 S.W.3d 357 (Tex.
App.—Dallas 2001, pet. ref’d).
Appellants countered in their motion for summary judgment that the applicable
Election Code provisions were facially unconstitutional. Among the grounds asserted to support
summary judgment in their favor, appellants urged that: (i) the sections creating private rights of
action for Election Code violations, see Tex. Elec. Code §§ 253.131, 253.132, 273.081, violated the
First, Fourth, and Fourteenth Amendments; (ii) the sections prohibiting corporate contributions and
expenditures, see id. §§ 253.091, .094, were unconstitutional under Citizens United v. Federal
Election Commission, 558 U.S. 310 (2010), and violated the First and Fourteenth Amendments;
(iii) the definitions of contributions and expenditures, see Tex. Elec. Code § 251.001(2)–(10), were
unconstitutionally overbroad and vague; (iv) the definitions of political committees, see id.
§ 251.001(12), (14), were unconstitutionally overbroad and vague and violated the First Amendment;
(v) the direct expenditure sections, see id. former §§ 253.062, .097, violated the First Amendment;
(vi) the sections with “thirty and sixty day blackout periods,” see id. §§ 253.031(c), .037(a), violated
the First Amendment; and (vii) the sections providing criminal penalties, see id. §§ 253.003, .094,
.101, .102, .103, .104, violated the Eighth Amendment.
Appellants did not offer summary judgment evidence to support their motion. TDP’s
evidence included affidavits, documents, and videos concerning KSP’s recruitment and training of
poll watchers.3 The parties also stipulated to the following facts:

3

TDP presented affidavits from the Chair of the Harris County Democratic Party, the Deputy
Executive Director for the Texas Democratic Party, and Bennett. They testified regarding KSP’s
“assistance” and “support” of the TRP during the 2010 general election cycle and KSP’s poll watcher
4
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a.

King Street Patriots, during and in advance of the 2010 General Election for
State and County Officers, conducted, at its own expense, a training and
recruitment program for poll watchers. Many of these KSP located and
trained poll watchers were subsequently appointed to serve under Texas
Election Code §§ 32.002–.003 by the Harris County Republican Party
Chairman and/or Republican Nominees with regard to the 2010 General
Election for State and County Officers.

b.

Plaintiffs, the Texas Democratic Party, Boyd Richie, John Warren, and Ann
Bennett, using the private right of action found in Tex. Elec. Code §§ 273.081,
253.131, and 253.132, intend to enforce Texas Election Code sections
251.001(2), (3), (4), (5), (6), (7), (8), (9), (10), (12), (14), 253.031(c),
253.037(a)(1) and (b), 253.062, 253.094, 253.097, and 253.104 against
Defendants-Counterclaimants, King Street Patriots, Catherine Engelbrecht,
Bryan Engelbrecht and Diane Josephs, based on alleged political speech the
Defendants-Counterclaimants have engaged in, and intend to continue to
engage in, in the future.

The trial court granted summary judgment against appellants and in favor of TDP. The
trial court declared that Election Code sections 251.001(2), (3), (5), (6), (7), (8), (10), (12), and (14),
253.031, 253.037, 253.094, 253.104, 253.131, 253.132, and 273.081 and former sections 253.062 and
253.097 were facially constitutional. The trial court also concluded that it did not have jurisdiction
to grant declaratory relief with respect to sections 251.001(4) and (9), the officeholder definitions,
sections 253.031(c) and 253.037(a), the “blackout” periods, and the criminal penalties contained in

program. The Chair of the Harris County Democratic Party testified:
The poll watchers recruited and trained by KSP for service in Harris County were all
appointed by Republican nominees or the Harris County Republican Party. The KSP
never offered to provide poll watchers for or on behalf of the Harris County
Democratic Party. I attended at least one meeting at the Harris County Attorney
General’s Office at which the representative of the Harris County Republican Party
discussed and acknowledged the coordinated efforts between the KSP and the Harris
County Republican Party in connection with training and assigning poll watchers.
5
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sections 253.094(c), 253.003(e), 253.101, 253.102, 253.103, and 253.104. The trial court concluded
that it did not have jurisdiction with respect to those provisions because they were not at issue in the
case. This appeal followed.

ANALYSIS
Appellants bring six issues on appeal, primarily tracking the grounds raised in their
motion for summary judgment. Appellants challenge the constitutionality of the sections of the
Election Code that create a private right of action, the sections that allegedly “ban” corporate
contributions and expenditures, the section defining various terms, the sections allegedly creating
“blackout” periods, and the sections containing criminal penalties for violations of the Election Code.
Appellants contend that the trial court erred by concluding that it did not have jurisdiction with
respect to some of these challenged Election Code provisions and that it erred by declaring the
remaining Election Code provisions facially constitutional.

Standards of Review
We review a trial court’s summary judgment rulings de novo. Valence Operating Co.
v. Dorsett, 164 S.W.3d 656, 661 (Tex. 2005). To prevail on a traditional motion for summary
judgment, the movant must show that there are no genuine issues of material fact and that it is entitled
to judgment as a matter of law. Tex. R. Civ. P. 166a(c); Provident Life & Accident Ins. Co. v. Knott,
128 S.W.3d 211, 215–16 (Tex. 2003). When, as is the case here, both parties move for summary
judgment and the trial court grants one motion and denies the other, we review the
summary-judgment evidence presented by both sides, determine all questions presented, and render
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the judgment the trial court should have rendered. Texas Workers’ Comp. Comm’n v. Patient
Advocates of Tex., 136 S.W.3d 643, 648 (Tex. 2004).
We also review matters of statutory construction de novo. See Texas Mun. Power
Agency v. Public Util. Comm’n of Tex., 253 S.W.3d 184, 192 (Tex. 2007). Of primary concern in
construing a statute is the express statutory language. See Galbraith Eng’g Consultants, Inc.
v. Pochucha, 290 S.W.3d 863, 867 (Tex. 2009); Osterberg, 12 S.W.3d at 38. “We thus construe the
text according to its plain and common meaning unless a contrary intention is apparent from the
context or unless such a construction leads to absurd results.” Presidio Indep. Sch. Dist. v. Scott,
309 S.W.3d 927, 930 (Tex. 2010) (citing City of Rockwall v. Hughes, 246 S.W.3d 621, 625–26 (Tex.
2008)). We consider the entire act, not isolated portions. 20801, Inc. v. Parker, 249 S.W.3d 392, 396
(Tex. 2008).
We also interpret statutes, if possible, in a way that makes them constitutional. See
City of Pasadena v. Smith, 292 S.W.3d 14, 19 (Tex. 2009).

“A statute is presumptively

constitutional.” Brooks v. Northglen Ass’n, 141 S.W.3d 158, 170 (Tex. 2004) (citing Barshop
v. Medina Cnty. Underground Water Conservation Dist., 925 S.W.2d 618, 625 (Tex. 1996)); see also
Tex. Gov’t Code § 311.021(1).

Declarations Addressing Constitutionality of Statutes
Declaratory relief is available to resolve constitutional challenges to statutes. See Tex.
Civ. Prac. & Rem. Code §§ 37.001–.011 (“UDJA”). The separation of powers article of the Texas
Constitution, however, prohibits courts from issuing advisory opinions. Tex. Const. art. II, § 1; see
Brown v. Todd, 53 S.W.3d 297, 302 (Tex. 2001) (advisory opinion decides “abstract questions of law
7
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without binding the parties”). An advisory opinion addresses a “theoretical dispute,” a dispute that
does not involve “a real and substantial controversy involving a genuine conflict of tangible interests.”
Texas Health Care Info. Council v. Seton Health Plan, Inc., 94 S.W.3d 841, 846 (Tex. App.—Austin
2002, pet. denied). Accordingly, the UDJA has been interpreted “to be merely a procedural device
for deciding cases already within a court’s jurisdiction rather than a legislative enlargement of a
court’s power, permitting the rendition of advisory opinions.” Texas Ass’n of Bus. v. Texas Air
Control Bd., 852 S.W.2d 440, 444 (Tex. 1993); see also Texas Health Care Info. Council, 94 S.W.3d
at 846 (“A declaratory judgment action does not vest a court with the power to pass upon hypothetical
or contingent situations, or to determine questions not then essential to the decision of an actual
controversy, although such questions may in the future require adjudication.”). As such, a party
seeking declaratory relief must show that a requested declaration will resolve a live controversy
between the parties. See Texas Health Care Info. Council, 94 S.W.3d at 846.
The constitutional challenges at issue here are limited to facial challenges. To sustain
a facial challenge, a party generally “‘must establish that the statute, by its terms, always operates
unconstitutionally.’” City of Corpus Christi v. Public Util. Comm’n of Tex., 51 S.W.3d 231, 240–41
(Tex. 2001) (citing Barshop, 925 S.W.2d at 627 (citing Texas Workers’ Comp. Comm’n v. Garcia,
893 S.W.2d 504, 518 (Tex. 1995))); see Combs v. STP Nuclear Operating Co., 239 S.W.3d 264, 272
(Tex. App.—Austin 2007, pet. denied) (comparing facial and as-applied constitutional challenges and
noting that “[a] party seeking to invalidate a statute ‘on its face’ bears a heavy burden of showing that
the statute is unconstitutional in all of its applications”).

8
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Among their constitutional challenges, appellants claim that the Election Code
provisions at issue violate their free speech and associational rights under the First and Fourteenth
Amendments. See U.S. Const. amends. I, XIV, § 1. In a facial challenge to a statute based on the
First Amendment, even if the challenged statute is constitutional in some of its applications, a
plaintiff may prevail by establishing “‘that the statute lacks any plainly legitimate sweep.’” Catholic
Leadership Coal. of Tex. v. Reisman, 764 F.3d 409, 426 (5th Cir. 2014) (quoting United States
v. Stevens, 559 U.S. 460, 472 (2010) (internal quotation marks and citation omitted)). “Plaintiffs may
also invalidate a statute as overbroad if they demonstrate that ‘a substantial number of [the law’s]
applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.’” Id.
(quoting Stevens, 559 U.S. at 473 (internal citations omitted)).
The United States Supreme Court has stated the importance of First Amendment rights
in the electoral context on many occasions. In Citizens United, the Supreme Court explained:

Speech is an essential mechanism of democracy, for it is the means to hold officials
accountable to the people. . . . The right of citizens to inquire, to hear, to speak, and
to use information to reach consensus is a precondition to enlightened
self-government and a necessary means to protect it. The First Amendment “‘has its
fullest and most urgent application’ to speech uttered during a campaign for political
office.” . . . For these reasons, political speech must prevail against laws that would
suppress it, whether by design or inadvertence.

558 U.S. at 339–40 (internal citations omitted).
The Supreme Court, however, has applied differing standards in the electoral context
depending on whether the statute at issue addresses political expenditures, contributions, or disclosure
requirements.

For example, when reviewing statutes governing corporate contributions and
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disclosure requirements, the Supreme Court has articulated the test as whether the statute is closely
drawn to match a sufficiently important governmental interest. See Doe v. Reed, 561 U.S. 186, 196
(2010) (noting that “exacting scrutiny” review applies when considering First Amendment challenges
to disclosure requirements in the electoral context); Citizens United, 558 U.S. at 366–67 (noting that
disclosure requirements are subject to “‘exacting scrutiny,’ which requires a ‘substantial relation’
between the disclosure requirement and a ‘sufficiently important’ governmental interest” (quoting
Buckley v. Valeo, 424 U.S. 1, 64, 66 (1976))); Federal Election Comm’n v. Beaumont, 539 U.S. 146,
161 (2003) (noting that challenges to limits on corporate contributions pass constitutional muster if
“‘closely drawn’ to match a ‘sufficiently important interest’” (citation omitted)).
In contrast, when reviewing statutes governing corporate independent expenditures
in the electoral context, the Supreme Court used a strict-scrutiny review. See Citizens United,
558 U.S. at 340 (“Laws that burden political speech are ‘subject to strict scrutiny.’”). Strict-scrutiny
review “requires the Government to prove that the restriction ‘furthers a compelling interest and is
narrowly tailored to achieve that interest.’” Id. (quoting Federal Election Comm’n v. Wisconsin
Right to Life, Inc., 551 U.S. 449, 464 (2007)); Buckley, 424 U.S. at 39 (noting that restrictions on
political expenditures “limit political expression ‘at the core of our electoral process and of the First
Amendment freedoms’” (quoting Williams v. Rhodes, 393 U.S. 23, 32 (1968))); see also McCutcheon
v. Federal Election Comm’n, 134 S.Ct. 1434, 1444–45 (2014) (plurality op.) (declining to revisit
distinction in Buckley between contributions and expenditures and corollary distinction in applicable
standards of review). Within this framework, we turn to appellants’ issues.

10
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Private Right of Action
In their first issue, appellants challenge the constitutionality of the sections creating
a private right of action for Election Code violations. See Tex. Elec. Code §§ 253.131, 253.132,
273.081. Appellants contend that these provisions on their face violate the First Amendment, the
Fourth Amendment, and the Due Process Clause of the Fourteenth Amendment. See U.S. Const.
amends. I, IV, XIV, § 1. They assert that the provisions infringe upon speech and associational rights:
that they “lack guidelines regarding what showing is necessary to initiate an investigation,” “lack
sufficient standards to protect discovery abuse,” and have “enormous potential for abuse.” They also
urge that the injunction section, section 273.081, is an improper prior restraint on speech.

a)

Sections 253.131 and 253.132

Section 253.131 creates a private right of action for opposing candidates, and section
253.132 creates a private right of action for political committees, to bring actions against a
corporation or labor organization to recover statutory damages for violations of the Election Code.
See Tex. Elec. Code §§ 253.131, .132. Sections 253.131 and 253.132 state:

§ 253.131. Liability to Candidates
(a)

A person who knowingly makes or accepts a campaign contribution or makes
a campaign expenditure in violation of this chapter is liable for damages as
provided by this section.

(b)

If the contribution or expenditure is in support of a candidate, each opposing
candidate whose name appears on the ballot is entitled to recover damages
under this section.

(c)

If the contribution or expenditure is in opposition to a candidate, the candidate
is entitled to recover damages under this section.
11
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(d)

(e)

In this section, “damages” means:
(1)

twice the value of the unlawful contribution or expenditure; and

(2)

reasonable attorney’s fees incurred in the suit.

Reasonable attorney’s fees incurred in the suit may be awarded to the
defendant if judgment is rendered in the defendant’s favor.

§ 253.132. Liability to Political Committees
(a)

A corporation or labor organization that knowingly makes a campaign
contribution to a political committee or a direct campaign expenditure in
violation of Subchapter D is liable for damages as provided by this section to
each political committee of opposing interest in the election in connection
with which the contribution or expenditure is made.

(b)

In this section, “damages” means:

(c)

(1)

twice the value of the unlawful contribution or expenditure; and

(2)

reasonable attorney’s fees incurred in the suit.

Reasonable attorney’s fees incurred in the suit may be awarded to the
defendant if judgment is rendered in the defendant’s favor.

Id. §§ 253.131, .132. Appellants focus on the lack of standards within the private-right-of-action
sections regarding what showing is necessary to initiate investigation or discovery and what is
discoverable, arguing that discoverable evidence must satisfy a heightened showing of relevance in
the context of the First Amendment.
The trial court upheld the constitutionality of these sections based in part on the Texas
Supreme Court’s opinion in Osterberg.

In that opinion, the Texas Supreme Court faced a

constitutional challenge to section 253.131 based on the First Amendment’s free speech and
associational rights. 12 S.W.3d at 48. The supreme court held that the private right of action created
12
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in section 253.131 was constitutional, reasoning that private enforcement advanced a “sufficient
state interest”:

Section 253.131 is designed to “deter violators and encourage enforcement by
candidates and others directly participating in the process, rather than placing the
entire enforcement burden on the government.” . . . Because state resources for
policing election laws are necessarily limited, in many cases section 253.131 is likely
to provide the only viable means of enforcing reporting requirements. Preventing
evasion of these important campaign finance provisions is a legitimate and substantial
state interest. . . . Furthermore, that the person enforcing the law and receiving
damages can be a private party rather than the State does not mean that section
253.131 adds additional restrictions on First Amendment rights.

Id. at 49 (internal citations omitted). Although the court did not address section 253.132, the rationale
for concluding that section 253.131 does not violate First Amendment rights applies equally to
section 253.132.
Appellants urge that Osterberg does not control here. They distinguish the issue
before this Court from the one addressed in Osterberg because, in that case, the challenge concerned
who could recover damages and only one opposing candidate brought the suit. Appellants argue that
the issue here is different because their focus is on the language in sections 253.131 and 253.132 that
allows multiple parties to seek damages for the same Election Code violation. For example, they urge
that multiple candidates may sue and recover damages when the challenged speech is about issues.
However, the dispute here concerns alleged improper contributions by KSP to the TRP and its
candidates, not issue advocacy by KSP. Declaratory relief is only available if the declaration will
resolve a live controversy that binds the parties, Texas Ass’n of Bus., 852 S.W.2d at 444, therefore,
we decline to consider appellants’ constitutional challenge based upon speech concerning issues.
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Further, whether the statute is unconstitutional as-applied to a particular circumstance, such as
multiple candidates suing to recover damages for the same speech about issues, is not the dispositive
question before us, given that appellants’ facial challenge requires them to prove the statute is
unconstitutional in all circumstances or, in the First Amendment context, “that the statute lacks any
plainly legitimate sweep.” See Reisman, 764 F.3d at 426.
Appellants urge that the private-right-of-action sections do not provide necessary
safeguards to avoid chilling the First Amendment fundamental right of privacy in association,
“particularly where one must divulge such information to political opponents.” In the context of
as-applied challenges, courts have found that the constitution provides protection from disclosure of
a person’s identity in the context of associational rights if there is a “reasonable probability” that the
disclosure will subject the person to “threats, harassment, or reprisals from either Government
officials or private parties.” Citizens United, 558 U.S. at 367; Buckley, 424 U.S. at 74; In re Bay Area
Citizens Against Lawsuit Abuse, 982 S.W.2d 371, 376, 380–82 (Tex. 1998) (orig. proceeding). But
appellants only bring a facial challenge to the statutes at issue. See Citizens United, 558 U.S. at 367
(acknowledging as-applied challenge may be available based upon showing that there was reasonable
probability that disclosure would subject persons to threats, harassment, or reprisals). Appellants also
did not offer summary judgment evidence that would support a finding that there is a “reasonable
probability” that disclosure via discovery would subject them to “threats, harassment, or reprisals.”
See id. As such, precedent does not support appellants’ argument that subjecting a person to suit and
discovery under the Election Code facially violates First Amendment associational rights.
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Appellants’ arguments also focus on the lack of standards for discovery and initiating
a suit within the private-right-of-action provisions to support their position that the provisions violate
the Due Process Clause and the Fourth Amendment. See U.S. Const. amends. IV, XIV, § 1. They
urge that the private-right-of-action provisions violate the Fourth Amendment because they do not
require a showing of probable cause prior to allowing discovery. They contend that discovery
initiated by a person acting under color of state law is a Fourth Amendment search and, therefore, that
probable cause is required. Otherwise, they urge, the government could circumvent probable cause
requirements by awaiting discovery in a civil proceeding. As to the Due Process Clause, appellants
urge that the sections fail to provide the necessary “procedural safeguards” to prevent “‘unbridled
discretion’ via discovery to seize constitutionally protected documents and communications, even if
the private enforcers lose on their claims.”
The Due Process guarantees, however, only provide protection against state action.
See Tulsa Prof’l Collection Servs., Inc. v. Pope, 485 U.S. 478, 485 (1988); Jackson v. Metropolitan
Edison Co., 419 U.S. 345, 349 (1974); Blum v. Yaretsky, 457 U.S. 991, 1002 (1982) (noting that since
1883, “principle has become firmly embedded in our constitutional law that the action inhibited by
the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of
the States” and that the Fourteenth Amendment “erects no shield against merely private conduct,
however discriminatory or wrong”).4 Similarly, the Fourth Amendment protections generally only

4

We also are not persuaded by the cases cited by appellants to support their position that the
private-right-of-action provisions violate the Due Process Clause. Unlike the statutes at issue here,
those cases involved laws that delegated legislative power to private citizens. See, e.g., Eubank
v. City of Richmond, 226 U.S. 137, 141–44 (1912); General Elec. Co. v. New York Dep’t of Labor,
936 F.2d 1448, 1454–55 (2d Cir. 1991) (collecting similar cases). For example, an ordinance
15
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apply to state action. Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 614 (1989).
Although the Fourth Amendment provides protection against a search or seizure by a private party
if the private party is acting as an instrument or agent of the government, there was no evidence that
TDP was acting as an agent or instrument of the government here, see id., and, even if there were such
evidence, that would not satisfy appellants’ burden to show that the statute is facially unconstitutional.
See City of Corpus Christi, 51 S.W.3d at 240–41.
In any case, a private suit brought under the Election Code has procedural safeguards
in place to protect defendants from unnecessary or overly intrusive discovery. Such suits are subject
to the laws that apply to civil suits generally, such as the Texas Rules of Civil Procedure and the
Texas Rules of Evidence. The Texas Rules of Civil Procedure provide guidelines for discovery and
allow trial courts to limit discovery to protect confidential information. See Tex. R. Civ. P. 192.6.
The rules, as well as statutes, also allow trial courts to award sanctions for discovery abuse and
remedies for frivolous suits. See, e.g., Tex. Civ. Prac. & Rem. Code §§ 10.001–.006; Tex. R. Civ.
P. 13, 215. And sections 253.131 and 253.132 allow the recovery of attorney’s fees for a successful
defendant. See Tex. Elec. Code §§ 253.131(e), .132(c).
We conclude that the trial court did not err by granting summary judgment in
favor of TDP with respect to sections 253.131 and 253.132 and by declaring those sections
facially constitutional.

allowing boundaries to be fixed by a vote of two thirds of a particular group of property owners was
found to be unconstitutional because it allowed a majority of private citizens to determine the rights
of the minority without fixing a standard under which the decision was made. Eubank, 226 U.S.
at 141–44.
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b)

Section 273.081

Section 273.081 states that “[a] person who is being harmed or is in danger of being
harmed by a violation or threatened violation of this code is entitled to appropriate injunctive relief
to prevent the violation from continuing or occurring.” Id. § 273.081. Appellants argue that section
273.081 is “a prior restraint” on speech. See Alexander v. United States, 509 U.S. 544, 550 (1993);
Amalgamated Acme Affiliates, Inc. v. Minton, 33 S.W.3d 387, 393 (Tex. App.—Austin 2000, no pet.).
“A prior restraint is an administrative or judicial order forbidding certain communications when
issued in advance of the time that such communications are to occur.” Minton, 33 S.W.3d at 393.
Appellants also argue that the section fails strict-scrutiny review and that it is not narrowly tailored
to an important governmental interest. Appellants focus on the language in section 273.081 that
allows injunctive relief to a “person,” not just a political opponent, based upon “threatened” harm.
Appellants argue that no compelling interest justifies enjoining political speech.
The plain language of section 273.081, however, does not support appellants’ assertion
that the section on its face violates the prohibition on prior restraints. See Scott, 309 S.W.3d at 930.
The section applies to the entire Election Code, allowing injunctions in many different contexts. See
Tex. Elec. Code § 273.081; In re Gamble, 71 S.W.3d 313, 318 (Tex. 2002) (orig. proceeding)
(discussing injunctive relief provided by section 273.081 in context of violation of section 141.032
by party chair); Cook v. Tom Brown Ministries, No. 08-11-00367-CV, 2012 Tex. App. LEXIS 1318,
at *43–45 (Tex. App.—El Paso Feb. 17, 2012, pet. denied) (mem. op.) (reversing trial court’s denial
of injunctive relief for Election Code violation and ordering city clerk to decertify and return recall
petitions); Ramirez v. Quintanilla, Nos. 13-10-00449-CV, 13-10-00450-CV, 13-10-00454-CV,
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2010 Tex. App. LEXIS 6861, at *43–44 (Tex. App.—Corpus Christi Aug. 20, 2010, pet. denied)
(mem. op.) (affirming temporary injunction enjoining special election). The section also limits the
scope of injunctive relief to “appropriate injunctive relief.” Tex. Elec. Code § 273.081. And an order
granting a temporary injunction is subject to interlocutory appeal. See Tex. Civ. Prac. & Rem. Code
§ 51.014(4). Given the scope and limits of the injunctive relief available under section 273.081, we
conclude that this section is not facially unconstitutional or a “prior restraint” on speech. See Minton,
33 S.W.3d at 393.
We conclude that the trial court did not err by granting summary judgment in favor
of TDP with respect to section 273.081 and by declaring the section facially constitutional. We
overrule appellants’ first issue.

Corporate Contributions and Expenditures
In their second issue, appellants argue that sections 253.091 and 253.094 are
unconstitutional because they “ban” corporate contributions and expenditures. See Tex. Elec. Code
§§ 253.091, .094. They argue that the corporate “ban” on contributions and expenditures fails
strict-scrutiny review under Citizens United. As part of this issue, appellants also argue that the
restrictions are content based and violate the equal protection clause and that speech restrictions that
differentiate among speakers are subject to strict scrutiny. Content-based restrictions have been held
to raise equal protection concerns “because, in the course of regulating speech, such restrictions
differentiate between types of speech.” Burson v. Freeman, 504 U.S. 191, 197 n.3 (1992). “Under
either a free speech or equal protection theory, a content based regulation of political speech in a
public forum is valid only if it can survive strict scrutiny.” Id.
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Section 253.091 sets forth the types of entities that are subject to subchapter D, the
subchapter addressing corporations and labor organizations. Tex. Elec. Code § 253.091. The section
includes non-profit corporations—such as KSP—as entities subject to subchapter D. See id. Prior
to its amendment in 2011, section 253.094(a) limited corporate political contributions and
expenditures to those expressly allowed in the subchapter. See Act of June 19, 1987, 1987 Tex. Gen.
Laws at 3009. In 2011, section 253.094(a) was amended to delete corporate political expenditures.
It now reads:

A corporation or labor organization may not make a political contribution that is not
authorized by this subchapter.

Tex. Elec. Code § 253.094(a). Section 253.094 was amended after the Citizens United opinion in
which the Supreme Court held that the government may not prohibit corporate independent political
expenditures. 558 U.S. at 365.5
At this stage of the parties’ dispute, TDP’s claim as to section 253.094 is not based
on alleged political expenditures by KSP, but alleged contributions made by KSP.6 As to the
contribution limitations that section 253.094 places on the entities specified in section 253.091,
appellants ask this Court to expand the holding in Citizens United. We decline to do so. The

5

We disagree with appellants’ contention that the trial court failed to address the expenditure
component of former section 253.094. In the final summary judgment, the trial court expressly
referenced the 2011 amendment to section 253.094 that removed expenditures.
6

TDP’s counsel confirmed at oral argument that TDP’s claim for statutory damages based
upon a violation of section 253.094 was limited to alleged political contributions made by KSP. See
Tex. Elec. Code § 253.094. Their fourth amended original petition conforms with counsel’s
statements at oral argument.
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Supreme Court in Citizens United continued to distinguish between expenditures and contributions
and expressly stated that it was not reconsidering corporate contribution limits. 558 U.S. at 358–60;
see McCutcheon, 134 S.Ct. at 1444–45 (discussing Buckley and reasons for distinguishing between
political expenditures and contributions in context of First Amendment). Further, we are guided by
the Supreme Court’s analysis in Beaumont and the Texas Court of Criminal Appeals’ analysis in
Ex parte Ellis. In Beaumont, the Supreme Court rejected an as-applied challenge to corporate
contribution limitations. 539 U.S. at 163. Upholding the constitutionality of the corporate
contribution regulation at issue, the Supreme Court found that the regulation served compelling
governmental interests, preventing “war chest” corruption and serving to prevent individuals from
using the corporate form to circumvent contribution limits. Id. at 154–55. The Texas Court of
Criminal Appeals in Ex parte Ellis concluded that the opinion in Citizens United did not have any
effect on its jurisprudence relating to corporate contributions and upheld section 253.094 as facially
constitutional, guided in part by the Beaumont opinion. 309 S.W.3d at 83–85, 92.
Appellants also urge that section 253.094 violates the equal protection clause because
it bans contributions by corporations but not labor unions. But, as previously stated, section 253.094
also applies to labor organizations. See Tex. Elec. Code § 253.094. Guided by the directives in
Beaumont and Ex parte Ellis, we conclude that the trial court did not err by granting summary
judgment in favor of TDP with respect to appellants’ constitutional challenges to the corporate
contribution limitations and by declaring section 253.094 facially constitutional. We overrule
appellants’ second issue.
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Contribution and Expenditure Definitions
In their third issue, appellants argue that the definitions of contribution, campaign
contribution, officeholder contribution, political contribution, expenditure, campaign expenditure,
direct campaign expenditure, officeholder expenditure, and political expenditure are
unconstitutionally vague. See Tex. Elec. Code § 251.001(2)–(10).
A law is unconstitutionally vague if it fails to give those affected by it a reasonable
opportunity to know what is required or when it is so indefinite that any enforcement is necessarily
arbitrary or discriminatory. City of Chicago v. Morales, 527 U.S. 41, 52 (1999); Commission for
Lawyer Discipline v. Benton, 980 S.W.2d 425, 437–38 (Tex. 1998). In the context of statutes that
impose criminal penalties and impact First Amendment interests, “[c]lose examination of the
specificity of [a] statutory limitation is required.”

Buckley, 424 U.S. at 40–41.

“In such

circumstances, vague laws may not only ‘trap the innocent by not providing fair warning’ or foster
‘arbitrary and discriminatory application’ but also operate to inhibit protected expression by inducing
‘citizens to steer far wider of the unlawful zone . . . than if the boundaries of the forbidden areas were
clearly marked.’” Id. at 41 n.48 (internal citation omitted). “Because First Amendment freedoms
need breathing space to survive, government may regulate in the area only with narrow specificity.”
National Ass’n for Advancement of Colored People v. Button, 371 U.S. 415, 433 (1963).
Appellants focus on the words “direct” and “indirect” and the phrase “any other thing
of value” in the definitions of contribution and the phrase “any other thing of value” in the definitions
of expenditure to support their position that the general definitions are unconstitutionally vague. See
Tex. Elec. Code § 251.001(2), (6). For purposes of this appeal, the Election Code defines a
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contribution to mean “a direct or indirect transfer of money, goods, services, or any other thing of
value” and an expenditure to mean “a payment of money or any other thing of value.” Id.
§ 251.001(2), (6). Appellants also raise additional concerns with the definitions of the different types
of contributions and expenditures. Focusing on the phrases “contribution,” “political committee,”
“the intent,” and “in connection with . . . a measure,” they contend that the definition of campaign
contribution is circular and vague. Section 251.001(3) defines a “campaign contribution” to mean
“a contribution to a candidate or political committee that is offered or given with the intent that it be
used in connection with a campaign for elective office or on a measure.” See id. § 251.001(3).
Appellants argue that “in connection with a campaign . . . on a measure” cannot be construed to
exclude “general issue advocacy” and, therefore, is vague and unconstitutional.
Appellants make similar arguments as to the definition of an officeholder contribution.
Section 251.001(4) defines an “officeholder contribution” to mean a “contribution to an officeholder
or political committee that is offered or given with the intent that it be used to defray expenses that:
(A) are incurred by the officeholder in performing a duty or engaging in an activity in connection with
the office; and (B) are not reimbursable with public money.” See id. § 251.001(4). Appellants make
the same argument and address intent, as well as contending that the words “defray” and “in
connection with” are vague. Finally, because a “political contribution” is defined as a “campaign
contribution” or an “officeholder contribution,” appellants urge that this definition is also vague for
the reasons stated above. See id. § 251.001(5).
Turning to the definitions of different types of expenditures, the Election Code defines
a “campaign expenditure” to mean “an expenditure made by any person in connection with a
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campaign for an elective office or on a measure. Whether an expenditure is made before, during, or
after an election does not affect its status as a campaign expenditure.” Id. § 251.001(7). “A ‘direct
campaign expenditure’ means a campaign expenditure that does not constitute a campaign
contribution by the person making the expenditure.” Id. § 251.001(8). Appellants contend that the
words “in connection with” are vague when considering their impact on political speech about a
measure, especially because the definition includes political speech after an election. Appellants
further urge that the definitions include “general issue advocacy” and, therefore, are unconstitutional.
Appellants make the same vagueness argument as to the definition of “officeholder expenditure” as
they make as to the definition of “officeholder contribution.” See id. § 251.001(9). The definition
of officeholder expenditure also includes the word “defray” and the phrase “in connection with.”
Finally, appellants urge that the definition of political expenditure is vague because it uses the terms
“campaign expenditure” and “officeholder expenditure.” See id. § 251.001(10).
As an initial matter, the trial court concluded that it did not have jurisdiction to
consider the challenged officeholder definitions. See id. § 251.001(4), (9). We agree. Because the
officeholder definitions were not at issue between these parties, any declaratory relief as to their
constitutionality would be advisory. See Todd, 53 S.W.3d at 302 (noting that courts do not have
jurisdiction to render advisory opinions). For the same reason, we decline to address appellants’
arguments addressing the word “measure” in the various definitions. See id. The parties’ dispute
concerns KSP’s activities in connection with campaigns for elective office, not their activities in
connection with a measure. See id.
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Appellants’ remaining arguments challenging the definitions are controlled by the
analysis and reasoning in Ex parte Ellis. In the context of alleged improper corporate contributions
and a criminal prosecution, the Texas Court of Criminal Appeals considered vagueness and
overbreadth challenges to the contribution definitions and found the definitions to be facially
constitutional. See 309 S.W.3d at 82–92. The Ellis court found that the definitions were “sufficiently
clear to afford a person of ordinary intelligence a reasonable opportunity to know what [was]
prohibited” and that the definitions provided appropriate guidelines for enforcement. Id. Although
the Ellis court did not address the expenditure definitions, the same rationale for concluding that the
contribution definitions are facially constitutional applies to the expenditure definitions. Following
the Ellis court’s analysis, we conclude that appellants failed to establish that the definitions at issue
are facially unconstitutional and that the trial court did not err in its summary judgment rulings as to
these definitions. We overrule appellants’ third issue.7

7

On rehearing, appellants focus on the overbreadth doctrine. To the extent appellants
challenge the definitions based upon this doctrine, we also reject that challenge. “An overbroad
statute ‘sweeps within its scope a wide range of both protected and non-protected expressive
activity.’” Commission for Lawyer Discipline v. Benton, 980 S.W.2d 425, 435 (Tex. 1998) (citation
omitted). “To vindicate First Amendment interests and prevent a chilling effect on the exercise of
First Amendment freedoms, the overbreadth doctrine allows a statute to be invalidated on its face
even if it has legitimate application, and even if the parties before the court have suffered no
constitutional violation.” Ex parte Ellis, 309 S.W.3d 71, 90–91 (Tex. Crim. App. 2010) (citing
Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973)). “The overbreadth doctrine is ‘strong medicine’
that should be employed ‘sparingly’ and ‘only as a last resort.’” Id. (quoting Broadrick, 413 U.S.
at 613). “‘[T]he overbreadth of a statute must not only be real, but substantial as well, judged in
relation to the statute’s plainly legitimate sweep.’” Id. (quoting Broadrick, 413 U.S. at 615). “Only
if the statute ‘reaches a substantial amount of constitutionally protected conduct’ may it be struck
down for overbreadth.” Benton, 980 S.W.2d at 436 (quoting City of Houston v. Hill, 482 U.S. 451,
458 (1987)). On this record, we decline to strike down the challenged definitions as
facially unconstitutional based on the overbreadth doctrine. See id.; see also Clements v. Fashing,
457 U.S. 957, 972 n.6 (1982) (overbreadth exception to traditional requirement of standing may not
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Political Committee Definitions
In their fourth issue, appellants contend that the definitions of political committee,
specific-purpose committee, general-purpose committee, and the now-repealed direct expenditure
sections are facially unconstitutional because they violate the First Amendment and are
unconstitutionally vague. See Tex. Elec. Code §§ 251.001(12), (13), (14), 253.062, 253.097; Act of
June 19, 1987, 1987 Tex. Gen. Laws at 3009.

a)

Political Committee Definitions

The Election Code defines a political committee to mean “a group of persons that has
as a principal purpose accepting political contributions or making political expenditures.” Tex. Elec.
Code § 251.001(12). A specific-purpose political committee supports or opposes identified
candidates or measures, id. § 251.001(13), and a general-purpose political committee “has among its
principal purposes . . . supporting or opposing” two or more unidentified candidates or one or more
unidentified measures or “assisting two or more officeholders who are unidentified.”

Id.

§ 251.001(14). Appellants focus on the phrases “supporting or opposing” and “assisting two or more
officeholders” and the inclusion of “unidentified” measures, candidates, and officeholders and
“unknown” offices in the general-purpose committee definition. See id.
Appellants argue that strict scrutiny applies, but that, even if exacting scrutiny applies,
the statutes are facially unconstitutional. Appellants focus on the analysis by the Supreme Court in
Citizens United and Buckley concerning regulation of political committees. The Supreme Court in

apply where First Amendment rights may be litigated on a case by case basis).
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Citizens United observed that political committee status is “burdensome,” “onerous,” “expensive to
administer and subject to extensive regulation.” See 558 U.S. at 337. In Buckley, the Supreme Court
construed the federal definition of “political committee” to encompass only organizations “under the
control of a candidate[s]” or organizations with the “major purpose” to nominate or elect candidates.
424 U.S. at 79; see Federal Election Comm’n v. Massachusetts Citizens for Life, Inc., 479 U.S. 238,
253 n.6 (1986).
Appellants argue that because the definitions of political committee in the Election
Code do not have a “major purpose” or “under the control of a candidate” test that they are facially
unconstitutional. Appellants urge that allowing an organization to speak only if it becomes a political
committee equates with banning the organization’s speech when the organization decides that the
speech is “simply not worth it.” See Massachusetts Citizens for Life, Inc., 479 U.S. at 255. They also
urge that the political committee definitions are unconstitutional because they have a zero-dollar
threshold and that they are unconstitutionally vague because “[a] speaker cannot know when it has
this ‘principal purpose.’” They urge that the definitions do not provide fair warning and subject
speakers to “arbitrary and discriminatory application,” thereby chilling speech. See Buckley, 424 U.S.
at 41 n.48.
Mindful that appellants’ challenge to the definitions is a facial challenge, we cannot
conclude that these definitions violate the First Amendment, that they are unconstitutionally vague,
or that they lack any plainly legitimate sweep. See Morales, 527 U.S. at 52; Reisman, 764 F.3d at
426; compare Massachusetts Citizens for Life, Inc., 479 U.S. at 263–65 (holding that federal statute
prohibiting corporate expenditures “as applied” to newsletter by nonprofit, nonstock corporation
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formed to promote “pro life” causes was unconstitutional as a violation of First Amendment). The
plain language of section 251.001(12) limits “political committee” status to groups with “a principal
purpose of accepting political contributions or making political expenditures.” The Election Code
does not define the words “principal purpose” so we apply their common meaning. “Purpose” means
“[t]he object toward which one strives or for which something exists; goal; aim.” American Heritage
Dictionary of the English Language 1062 (1973). “Principal” means “[f]irst, highest, or foremost in
importance, rank, worth, or degree; chief.” Id. at 1041. Applying the phrase’s common meaning
limits the reach of the definition, and the definition also expressly encompasses the definitions of
political contributions and expenditures, further defining and narrowing the classification. See Tex.
Elec. Code § 251.001(5), (10). The definitions of specific-purpose and general-purpose also
distinguish between and narrow the different types of political committees on the basis of whether
the measure or candidates at issue are identified and known or unidentified and unknown.
Viewing the definitions as a whole and in context with each other, they are
“sufficiently clear to afford a person of ordinary intelligence a reasonable opportunity to know what
[was] prohibited” and provide appropriate guidelines for enforcement.

See Ex parte Ellis,

309 S.W.3d at 82–92; see also Buckley, 424 U.S. at 41 n.48; Parker, 249 S.W.3d at 396. We
therefore conclude that the challenged definitions are not unconstitutionally vague or facially
unconstitutional under the First Amendment.

b)

Former Sections Addressing Direct Expenditures

As part of their fourth issue, appellants argue that the direct expenditure requirements
contained in former sections 253.062 and 253.097 are unconstitutional because they force political
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committee burdens on individuals. See Act of June 19, 1987, 1987 Tex. Gen. Laws at 3009. Former
section 253.062 required an individual to comply with reporting requirements when the individual
made a direct campaign expenditure exceeding $100, and former section 253.097 required a
corporation or labor organization to comply with former section 253.062 as an individual when the
corporation or labor organization made direct expenditures in connection with an election on a
measure. See id. As previously stated above, the parties’ dispute concerns KSP’s activities in
connection with campaigns for elective office, not its activities in connection with a measure, and
TDP’s claim concerns alleged contributions by KSP, not expenditures. See id. We therefore decline
to address appellants’ arguments addressing these two sections. See Todd, 53 S.W.3d at 302. We
overrule appellants’ fourth issue.

30 and 60 day periods
In their fifth issue, appellants argue that the 30 and 60 day “blackout” periods in
sections 253.031 and 253.037 are unconstitutional. See Tex. Elec. Code §§ 253.031(c), .037(a).
Section 253.031(c) prohibits a political committee from making a campaign contribution or
expenditure supporting or opposing specified candidates unless its campaign treasurer appointment
has been on file for at least 30 days. Id. § 253.031(c). Section 253.037(a) prohibits a general-purpose
committee from making a political contribution or expenditure unless its campaign treasurer
appointment has been on file for at least 60 days and it has accepted political contributions from at
least 10 persons. Id. § 253.037(a). Appellants argue that the State does not have an interest in
prohibiting speech for a period of time after a group is formed or in prohibiting expenditures and
contributions by groups of fewer than 10 people. They contend that the 10-person minimum is
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unconstitutional because the government has no interest in ensuring that political speech has a base
of support and violates the right of association of any group of persons smaller than 10 persons.
The trial court concluded that it did not have jurisdiction to grant declaratory relief
with respect to these provisions because they were not at issue in this case and, therefore, any relief
would be advisory. See Todd, 53 S.W.3d at 305. Appellants argue that the trial court’s conclusion
that it did not have jurisdiction was in error because appellants must abide by the deadlines in these
provisions to engage in political speech. The parties also stipulated that TDP “intended to enforce”
sections 253.031(c) and 253.037(a) against appellants. TDP’s petition, however, does not raise
section 253.037, and limits the alleged violation of section 253.031 to the failure to appoint a
campaign treasurer at all. We therefore agree with the trial court that it did not have jurisdiction to
consider appellants’ constitutional challenges to these provisions. On this basis, we overrule
appellants’ fifth issue.

Criminal Penalties
In their sixth issue, appellants argue that the criminal penalties in the Election Code
violate the Eighth Amendment. See Tex. Elec. Code §§ 253.003(e), 253.094(c), 253.095, 253.101(b),
253.102(c), 253.103(c), 253.104(c). The specified offenses under the Election Code are third-degree
felonies and subject to punishment by imprisonment “not more than 10 years or less then 2 years.”
Tex. Penal Code § 12.34. In addition to imprisonment, a corporate officer “may be punished by a fine
not to exceed $10,000.” Id. The Eighth Amendment states that “[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” U.S. Const.
amend. VIII.
29

289

The trial court did not address appellants’ constitutional challenges to the criminal
penalties in the Election Code because it concluded that it did not have jurisdiction to do so. In its
order, the trial court reasoned that the State is not a party and that TDP was not entitled to seek
criminal penalties and, therefore, that any ruling would be an improper advisory opinion. See Todd,
53 S.W.3d at 305. We agree and, on this basis, overrule appellants’ sixth issue.

CONCLUSION
Having overruled appellants’ issues, we affirm the trial court’s final
summary judgment.

__________________________________________
Melissa Goodwin, Justice
Before Chief Justice Jones, Justices Rose and Goodwin
Affirmed on Motion for Rehearing
Filed: December 8, 2014

30

290

TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

JUDGMENT RENDERED DECEMBER 8, 2014

NO. 03-12-00255-CV

King Street Patriots, Catherine Engelbrecht, Bryan Engelbrecht and Diane Josephs,
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Texas Democratic Party; Gilberto Hinojosa, Successor to Boyd Richie, in His Capacity as
Chairman of the Texas Democratic Party; John Warren, in His Capacity as Democratic
Nominee for Dallas County Clerk; and Ann Bennett, in her Capacity as the Democratic
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APPEAL FROM THE 261ST DISTRICT COURT OF TRAVIS COUNTY
BEFORE CHIEF JUSTICE JONES, JUSTICES ROSE AND GOODWIN
AFFIRMED ON MOTION FOR REHEARING -- OPINION BY JUSTICE GOODWIN

This is an appeal from the judgment signed by the trial court on March 27, 2012. Having
reviewed the record and the parties’ arguments, the Court holds that there was no reversible error
in the trial court’s judgment. We therefore order that the motion for rehearing filed by appellants
is overruled; that the opinion and judgment dated October 8, 2014, are withdrawn; and that the
Court affirms the trial court’s judgment. The appellants shall pay all costs relating to this appeal,
both in this Court and in the court below.
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