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Supreme Court of the Bnited States

No. 09-559

JOHN DOE #1, et al.,
Petitioners,
V.

SAM REED, et al.,
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On Writ of Certiorari to the
United States Court of Appeals
for the Ninth Circuit

BRIEF AMICI CURIAE OF
DIRECT DEMOCRACY SCHOLARS
IN SUPPORT OF RESPONDENTS

INTEREST OF AMICI !

This brief amici curiae, in support of Respondents,
is filed on behalf of four scholars who have devoted

! Pursuant to Sup. Ct. Rule 37.3(a), written consent of all the
parties to the filing of this brief has been lodged with the Clerk.
Pursuant to Sup. Ct. R. 37.6, amici state that no counsel for any
party has authored this brief in whole or in part, and no counsel
for a party or party has made any monetary contribution to the
preparation or submission of this brief. Ballot Initiative Strat-
egy Center, a District of Columbia nonprofit corporation, made a
monetary contribution to the preparation of this brief; no other
person other than amici or counsel for amici has done so.
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much of their careers to the study of direct democracy
in the United States, including the process of gather-
ing signatures to qualify initiatives and referenda for
the ballot. These scholars have a longstanding, dem-
onstrated interest in developing an understanding of
the operation of the direct democracy process in the
States and, in particular, of the integrity of that
process.

Daniel A. Smith is Associate Professor of Politi-
cal Science at the University of Florida.?

Todd Donovan is Professor of Political Science at
Western Washington University.

Janine A. Parry is Associate Professor of Political
Science at the University of Arkansas.

Caroline J. Tolbert is Professor of Political
Science at the University of lowa.

SUMMARY OF ARGUMENT

Application of the “exacting scrutiny” standard is
not appropriate in this case. Even assuming that
the mere act of signing a referendum or initiative
petition is “core political speech,” Petitioners have not
shown that public disclosure of the names of signers
in any way burdens that speech. Such disclosure
does not “compel” any speech beyond the mere fact
that a voter has signed the petition. Disclosure does
not infringe “privacy of identity, association and
belief,” as Petitioners suggest, because there is no
reasonable expectation or assumption of privacy or

2 Affiliations are provided for each amicus for identification
purposes only, and the views contained herein should not be
construed to reflect the views of the institutions with which they
are affiliated.



3

secrecy: any voter who signs a petition knows that
her signature, name and address, and the fact that
she is signing, are being put on paper in the hands of
a stranger, in a public place, in front of others, and
then submitted to a government agency. Further,
public disclosure of petitions is widespread and
routine in states that allow ballot initiatives and
referenda. Nor does disclosure create any risk of
intimidation or harassment of signers. Of the
approximately 600,000 voters who signed referendum
petitions in Washington in the last decade, Petition-
ers have failed to identify a single individual who
claims to have been harassed or intimidated as a
result of mere disclosure of her signature. More than
a million names of signers of petitions for referenda
and initiatives opposing gay marriage have been
posted on the internet. Yet there is no evidence that
any of these signers has faced any threat of retalia-
tion or harassment by reason of that disclosure.

Even if public disclosure of petition signatures is to
be subjected to “exacting scrutiny,” the State’s disclo-
sure of the signatures under the Public Records Act
serves sufficiently important governmental interests
to find such disclosure constitutional. First, fraud
is a widespread, significant problem in signature
gathering for ballot measures. Public disclosure has
in fact proven essential and indispensable in expos-
ing such fraud in a number of states.

Second, it has been commonplace for signature-
gatherers to mislead and trick voters into signing
referenda and initiative petitions those voters would
not have signed had they been informed of the actual
content of the ballot measures. Numerous voters
have discovered such deception, and have been able
to remove their names or disassociate themselves
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from the measure, only because their signatures were
disclosed publicly. In fact, there is no way that a
voter duped into signing a petition can exercise that
right in the absence of public disclosure.

Third, public disclosure serves an important in-
terest in informing voters about ballot measures.
Scholarship indicates that “information brokers” such
as the media and interest groups can analyze and
disseminate information about who is signing peti-
tions and how they are being collected in a way that
can provide “cues” to voters, enabling those voters to
make more reasoned and informed decisions about
whether to support a ballot measure.

ARGUMENT

I. DISCLOSURE OF BALLOT MEASURE
PETITION SIGNATURES DOES NOT
BURDEN CORE POLITICAL SPEECH

Central to Petitioners’ argument is the proposition
that the Court should apply the “exacting scrutiny”
test—equivalent, in Petitioners’ view, to “strict
scrutiny”—on the theory that public disclosure of the
names of those signing a referendum petition bur-
dens “core political speech.” Petitioners’ Brief at 40-
41, Doe v. Reed, 09-559 (Feb. 25, 2010) (“Petr.’s Br.”).
Petitioners rely heavily on Buckley v. American
Constitutional Law Foundation, 525 U.S. 182 (1999)
(Buckley II), in which the Court applied “exacting
scrutiny” to find unconstitutional provisions of a
state law requiring petition circulators to wear an
identification badge and requiring ballot committees
to disclose the names and addresses of, and payments
made to, paid circulators. Id. at 201-02. Affirming
that petition circulation is “core political speech,” id.
at 186, the Court found that the badge requirement
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burdened such speech by forcing circulators to reveal
their identities while engaged in discussion with
voters, risking immediate exposure to harassment,
id. at 199; and that the disclosure requirement
burdened such speech by forcing circulators to “sur-
render the anonymity enjoyed by their volunteer
counterparts.” Id. at 204.

This Court has never decided whether the act of
signing, as distinct from circulating, a petition is a
form of “core political speech.” Id. at 186. Even
assuming that it is, however, Petitioners do not show
that mere public disclosure of the names and
addresses of signers in any way burdens that speech.
Certainly such disclosure does not directly impair the
ability of any voter to sign a petition. Indeed, as
the Court recently held, “Disclaimer and disclosure
requirements . . . ‘do not prevent anyone from
speaking.” Citizens United v. Fed. Election Comm’n,
130 S. Ct. 876, 914 (2010) (quoting McConnell v. Fed.
Election Comm’n, 540 U.S. 93, 201 (2003)).

Petitioners do not contend that public disclosure of
petition signatures directly burdens the ability of any
voter to sign a petition. Rather, Petitioners argue
that such public disclosure burdens political speech
by (1) compelling speech; (2) interfering with “privacy
of identity, association and belief;” and (3) risking
“intimidation” of signers by those opposed to their
views. Petr.’s Br. at 23-35. The experience of the
State of Washington and other states with the direct
democracy process, however, demonstrates that pub-
lic disclosure of signatures does not in fact create any
of these supposed burdens.
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A. Public Disclosure of Signatures Does
Not “Compel” Speech

The act of placing one’s name and address on a
referendum or initiative petition is not a work of art
or literature in which “an author generally is free to
decide whether or not to disclose his or her true
identity.” Mclntyre v. Ohio Elections Comm’n, 514
U.S. 334, 341 (1995). All that the signer of a referen-
dum or initiative petition is compelled to disclose is
the mere fact that she supports putting the initiative
or referendum on the ballot, not that she supports
the substantive merits of the measure itself.

It is well-established that the State’s interest in
“making sure that an initiative has sufficient grass
roots support to be placed on the ballot” may be
“protected by the requirement that no initiative pro-
posal may be placed on the ballot unless the required
number of signatures has been obtained.” Meyer v.
Grant, 486 U.S. 414, 425-26 (1988). In order for
States to be able to impose such a requirement,
disclosure by a signer of her support for the proposal
must be compulsory.

Petitioners suggest that the State of Washington
“imposes three levels of compelled speech:” (1) sign-
ing the petition; (2) submission of the signatures to
the Secretary of State for canvass and verification;
and (3) release of the signatures to the public. Petr.’s
Br. at 35-39. Washington law, however, does not
“compel” a voter to do anything other than merely
sign the petition. The question of whether public
disclosure of signatures “forces” the voter somehow to
disclose that she supports putting a measure on the
ballot is simply another way of suggesting that the
voter does not expect or want such disclosure—in
other words, that public disclosure infringes the
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voter’s “privacy of identity, association and belief.”
Petr.’s Br. at 10. As indicated below, it does not.

B. Public Disclosure of Signatures Does
Not Infringe “Privacy of Identity,
Association and Belief”

Signing a referendum petition is not the same as
voting for a candidate and is not protected by the
“secret-ballot privacy interest” as Petitioners suggest.
Petr.’s Br. at 21; see also id. at 22, 25, 41 & 50. The
referendum is a legislative act and is central to the
lawmaking process in Washington. Under the Con-
stitution of the State of Washington, the people
reserve to themselves the power to reject any bill or
law through the referendum process. Wash. Const.,
art. II, §§ 1 & 1(b). In order to place a statewide
referendum on the ballot in Washington, proponents
must file with the Secretary of State petitions con-
taining valid signatures in a number equal to four
percent of the votes cast for the Office of Governor in

the immediately preceding gubernatorial election.
Wash. Rev. Code § 29A.72.150.

There is no expectation or assumption of privacy at
any stage of the referendum process in Washington.
Each referendum petition sheet has 20 lines for
signers to sign and print their names and addresses.
Wash. Rev. Code § 29A.72.130. No provision of
Washington law prevents the proponents of the
measure—who of course have possession of the
signatures—from publicly disclosing those signatures
or from using them for any purpose.

Upon filing the referendum petition, the Secretary
of State is charged with verifying and canvassing the
names of those who have signed each petition. Under
state law, the canvassing and verification process
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“may be observed by persons representing the advo-
cates and opponents of the proposed measure so long
as they make no record of the names, addresses, or
other information on the petitions or related records
during the verification process . ..” Wash. Rev. Code
§ 29A.72.230. For these reasons, no rational voter in
Washington could possibly expect her signature to be
protected from public disclosure at any stage of the
process.

In fact, there is no reasonable expectation of
privacy for signers of initiative and referendum
petitions in direct democracy States generally. Peti-
tion gathering tends to take place in public venues,
with not only signers, but also those opting to read a
petition and choosing not to sign, able to see any
other names and address of those who previously
signed. See, e.g., California’s Voter Initiatives: Sign
Here, The Economist, Feb. 6, 2010; Antioch Bible
Church Participates in Eyman’s Referendum Sunday,
Northwest Progressive Institute Official Blog, May
21, 2006, http://www.nwprogressive.org/weblog/2006/
05/breaking-antioch-bible-church.html (photographs
of petition-gathering for Referendum 65 outside the
Lake Washington High School gymnasium); Another
Petition Drive, This Time in Lake Elsinor, David
Allyn Dokich—Serial Child Rapist/High Risk Sex
Offender, Feb. 4, 2006, http:/dokich.blogspot.com/20
06_01_29_ archive.html (photographs of petition-
gathering for “Jessica’s Law” ballot initiative in 2006
at the Lake Elsinore Outlet Center in the State of
California). The news media are free to photograph
voters in the act of signing. See, e.g., Signature
Gathering to Repeal Prop 8 Begins, Mike Tidmus/A
Blog from San Diego, Nov. 19, 2009, http:/www.
miketidmus.com/blog/2009/11/19/signature-gathering-
to-repeal-prop-8-begins (photograph of TV cameras
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taping individuals signing an initiative petition in
California). And the voter herself knows she is pro-
viding the subject information—her name, address,
signature, and the fact of signing—to a person that is
normally a perfect stranger.

Any expectation of privacy generally is further
rendered unlikely and unreasonable by the fact that
public disclosure of petition signatures is widespread
and routine in direct democracy States. Submitted
petitions are considered public documents in at least
twenty of the twenty-seven states that permit state-
wide initiatives and referenda. These documents are
subject to the public document access requirements
found in each state’s Open Records Acts and are
available, at a minimum, through the formal pro-
cesses described in those statutes.? Indeed, in at
least thirteen of these states, no formal request under
the State’s open records or freedom of information
law is even required in order for any member of the

3 Alaska Stat. §§ 40.25.100 - 295; Ark. Code Ann. § 25-19-101
et seq.; Colo. Rev. Stat. § 24.72-101 et seq.; Fla. Stat. § 119.01
et seq.; Idaho Code Ann. §§ 9-337 - 347; 5 Il1l. Comp. Stat. 140/1
et seq.; Me. Rev. Stat. Ann. tit. 21-A, § 22; Mass. Gen. Laws ch.
4, § 7 et seq.; Mich. Comp. Laws § 15.231 et seq.; Miss. Code
Ann. § 25-61-1 et seq.; Mo. Rev. Stat. § 610.010 et seq.;
Mont. Code Ann. § 2-6-101 et seq.; Neb. Rev. Stat. § 84-712
et seq.; N.D. Cent. Code §§ 44-04-17.1 to 21.2; Ohio Rev. Code
Ann. § 149.43; Okla. Stat. tit. 24A, § 1 et seq.; Or. Rev. Stat.
§§ 192.410 - 505; S.D. Codified Laws § 1-27-1 et seq.; Utah Code
Ann. § 63G-2-101 et seq.; Wyo. Stat. Ann. § 16-4-201 et seq.; see
also Nev. Rev. Stat. § 295.0858 (requiring county clerks to make
copies of petitions publicly available for at least fourteen days).
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public to be able to review the petition sheets and
obtain the information appearing on them.*

Virtually any voter who signs a petition knows that
his or her signature, name and address, and the fact
that she signed the petition—the only facts of
“identity, association and belief” at issue, Petr.’s Br.
at 10—are being recorded, handed to a stranger, often
in a public place, often in front of others, and submit-
ted to a government agency. Neither in Washington
nor in other direct democracy states can any voter
realistically have any expectation of privacy for that
limited bit of information.

C. Public Disclosure Does Not Create Any
Risk of Intimidation

Petitioners make much of the alleged intimidation
of financial donors to the Proposition 8 ballot commit-
tee in California, Petr.’s Br. at 2-6, and cite alleged
harassment of the campaign manager for Protect
Marriage Washington, the committee advocating for
Referendum 71. Id. at 10-11. Petitioners do not,
however, identify a single case in which a voter
signing a petition has actually been subject to any
form of harassment or intimidation as a result of
public disclosure of that voter’s signature, name and
address on the petition.

Of the twenty-four states permitting citizens to
challenge recently enacted legislation via the popular
referendum, Washington ranks fourth on the all-time
list of statewide referendum use. Between 1914 and

* Per telephone interviews on March 18, 2010, with staff at
the election authorities in Arkansas, Colorado, Idaho, Illinois,
Michigan, Montana, Nebraska, North Dakota, Ohio (electronic
copies available), Oklahoma, Oregon, South Dakota and Wyom-
ing, access to petitions is available upon verbal request.
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2009, proponents of referenda have filed seventy-five
statewide referenda; thirty-six of those measures ulti-
mately qualified for the ballot. Washington Secre-
tary of State, Elections, State Initiatives and Re-
ferendums 1914-2009, http://wei.secstate.wa.gov/osos/
en/InitiativesandReferenda/Pages/StatisticalSummary.
aspx. Between 2000 and 2009, proponents of refer-
enda in Washington have managed to qualify four
referenda for the statewide ballot. A total of 599,284
signatures for those four referenda were submitted
by the proponents (including 137,881 submitted to
qualify R-71). Washington Secretary of State, Initia-
tive & Referenda Signature Checks: A Historical
Perspective, available at http://www.sos.wa.gov/_as
sets/elections/initiatives/Initiative%20%26%20Refere
nda%20Check%20Historical %20Stats%209-2-09.pdf.
Yet, amici have been unable, after researching the
public record and media accounts, to identify a single
individual in the State of Washington who refused to
sign a petition because of the possibility of having her
name publicly disclosed or who claimed to have been
harassed or intimidated as a result of such disclosure
of his or her signature. Nor have Petitioners identi-
fied any such individual. Application of the Washing-
ton Public Records Act to public disclosure of referen-
dum petitions does not appear to have any demon-
strated chilling effect on the willingness of voters to
sign such petitions.

The lack of any demonstrable threat of intimida-
tion or harassment is not limited to Washington. In
fact, it is difficult to identify any case of intimidation
or harassment of a petition signer occurring during
the entire previous century. Between 1906 and 2009,
citizens in twenty-seven states have voted on a total
of 302 ballot referenda and 2,299 ballot initiatives.
National Conference of State Legislatures, Ballot
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Measures Database, http://www.ncsl.org/default.aspx?
abid=16580. Millions of citizens signed petitions for
those ballot measures. With respect to the twenty-
eight statewide referenda that have qualified for the
ballot in thirteen States between 2000 and 2009, well
over a million citizens have signed their names to
petitions. Id. Yet Petitioners have identified no
individual petition signer—not one—who has alleged
any instance of harassment or intimidation.

Petitioners state that an organization -called
KnowThyNeighbor.org, an organization supporting
equal marriage rights for lesbian and gay couples,
“posted the names of traditional marriage supporters
signing petitions in Arkansas, Florida, Massachu-
setts, and Oregon.”” Petr.’s Br. at 7 n. 14. Upwards
of a million names and addresses of these individuals
in three states (Arkansas, Florida, and Massachu-
setts) have been posted online by KnowThyNeighbor.
org. Petitioners, however, have not identified a
single individual who has actually faced any threat of
intimidation, retaliation or harassment as a result of
merely signing any of these petitions and having that
signature publicly disclosed.

In April 2009, KnowThyNeighbor.org, after filing a
public records request with the Arkansas Secretary of
State, posted, on the internet, the names of 83,000
people who signed petitions to qualify a 2008 initia-
tive that would make it unlawful for individuals
cohabiting outside of a legally-recognized marriage to
adopt or provide foster care to minors. Tom Lang,

®In Oregon, KnowThyNeigbor did not post the names and
addresses of those individuals who signed two referendums
circulated in 2007, as neither qualified for the ballot. See Both
Referendums Fail to Qualify, Know Thy Neighbor Oregon,
http://knowthyneighbororegon. com/?p=21.
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Names of Arkansas Antigay Petition Signers Posted
Online, KnowThyNeighbor.org, Apr. 28, 2009, http:/
knowthyneighbor.blogs.com/home/2009/04/press-relea
se-names-of-arkansas-antigay-petition-signers-posted-
online.html. All the names are still accessible. Who
Signed the Anti-gay Adoption and Foster Care
Petition in Arkansas, KnowThyNeighbor.org, www.
knowthyneighbor.org/arkansas. Yet an electronic
search of statewide newspapers, news services, and
political blogs conducted by amicus Professor Smith
revealed only three newspaper articles, two editorials
by regular columnists, two letters to the editor, and
nine blog entries relating to this posting, which
references cumulatively generated 208 comments. Of
these, no article, posting or comment set out a single
example of actual intimidation or harassment against
any person who had signed the Arkansas referendum
petition and whose name was posted on the Internet.

The act of signing a referendum petition may well
be an instance of “core political speech.” The
question is whether the public disclosure of signers
under the Washington Public Records Act actually
burdens that speech, and if so, to what extent.
Petitioners have demonstrated no actual burden.
Disclosure does not limit, interfere with or impede
the ability of any voter to sign a petition. No signer
is compelled to disclose any information beyond what
she voluntarily provid