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Pl aintiffs Vermont Right to Life Committee
Life Committee o Fund for Independent Pol i t i c al Ex pendiFtl PrE&dy , ( 0V
Felix Callan, and James Dunlap file this brief in support of their preliminary -
injunction motion.
This action begins with the principle of freedom of speech. Government may
limit or otherwise regulate speech only when it  has the enumerated power to do so
and only when the exercise of that power is constitutional.
Although candidates, political parties, and other political committees have
First Amendment rights to political speech, this action, as it relates to VRLC -
related speech, is not about candidates, political parties, or other political
committees. Instead, it is about ordinary people and ordinary organizations
speaking about politics. As it relates to all Plaintiffs, it is about the extent to which

government may regulate political speech and when it even may regulate such

speech.
l. BACKGROUND
A. Plaintiffs

1. VRLC
Plaintiff VRLC, a non -profit corporation exempt from federal income taxation

under I.R.C. 8 501.c.4 (2006), is a non-sectarian and non -partisan organization. Itis
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not connected with any political candidate or political party. Nor is it connected

with any political committee other than its own. 1

VRLCOS mission o0is to achieve universal re

life from conception through natura | deat h. ¢ Il n pursui-t

engages in political speech. O[ T] hrough

public opinion, public policy, the law, and individual behavior [to foster] respect [for]
the right to life and reject abortio n, euthanasia, and other actions that deny the
ri ght & do this ehde VRLC distributes educational material, has organized
county chapters; publishes Review, a newsletter; and enlists the help of key
contacts, speakers, and volunteers across the st ate.3
2. Past VRLC Speech

Among the communications in which VRLC has engaged since Vermont
revised its campaign -finance laws in 2005 are the issues of Review* and an April
2009 mass e-mail .> None of these communications contains express advocacy as

defined in Buckley v. Valeo, 424 U.S. 1, 44 & n. 52, 80 (1976), vis-a-vis state or local

1VERIFIED ComMPL.( O VCO F11.E£AE 9

2 VC Exh. 1, available at http://www.vrlc.net/VRLCMain_files/AboutUs.html (all
Internet sites visited July 8, 2009).

3VC 1Y 12-15.
4VC Exh. 2.

5VC Exh. 3.
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office in Vermont. ¢ Nevertheless, many have characteristics that are significant
under constitutional and Vermont law  :7
1 Each Review edition attached to the complaint is a com munication that:

o0 Has clearly identified candidates for state or local office in
Vermont.
o Is not a broadcast, cabl e, or satel | i1
communication. VRLC has distributed it  via direct mail/mass
mailing and at summer fairs.
0 Has run at a time outside the 30 days before a primary or 60
days before a gene6@l DayYyeWi ndow$§o6) heago
a time other than within 30 days of a primary or general
election.
0 Has been targeted to the relevant electorate in that it can be
received in areas wher e individuals could vote for the clearly
identified candidates.
o Plaintiffs fear Defendants will say promotes, supports, attacks,
or opposes (OPASOsd6) the clearly identi
o Plaintiffs fear Defendants will say passes the appeal -to-vote
test, i.e., Plaintiffs fear Defendants will say the  only reasonable
interpretation of the communication is as an appeal to vote for
or against the clearly identified candidates. 8

Cf. VT. STAT. ANN. title 17, 88 2801.4 (2005), 2891 (2005), 2893.b (2005). The same

is true of the past mass e -mail. °

6 Although it is not material, none of these communications contains express
advocacy as defined Buckley vis -a-vis any office.

7VC 19 16 -18.
8VC 1 18.

9VC { 19.
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3. Future VRLC Speech

VRLC seeks to distribute a new Review edition, similar in all these respects,
via direct mail/mass mailing and during 2009 summer fairs in Vermont, which
begin July 31 and continue through Septembe r.10 This edition will mention 2010
gubernatorial candidate Doug Racine, because he sponsors and supports legislation
to legalize physician -assisted suicide in Vermont, which VRLC opposes. VRLC also
seeks to distribute additional new Review editions, simi lar in all these respects, via
direct mail/mass mailing and at summer fairs in 2010. Some of the 2010 editions,
however, will be within 30 days of a primary or general election. 11

VRLC also seeks to distribute other mass e -mail, similar to the past mass e -
mail in all these respects, with one during 2009 summer fairs in Vermont 12 and

another starting in 2010 13 when the Vermont legislature returns to session. 14

10 Because VRLC does not know whether it will receive the relief it requests , it has
not expended the considerable effort necessary to prepare this edition.

11 'VC Y 20-22. The 2010 Vermont primary is on September 14, and the general
election is on November 2. 2009-2010 ELECTIONS CALENDAR , available at
http://vermont -elections.org/elections1/2009_2010ElectionsCalendar.pdf .

12 \/C Exh. 4.

13 VVC Exh. 5.

14VC g 23.
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Also at 2009 summer fairs, VRLC seeks to distribute pamphlets and circulate
a petition, both by having the petition at a VRLC booth at fairs and by having
people distribute it: 15

1 Each pamphlet 16 is a communication that:

0 Has a clearly identified candidate for state or local office in

Vermont, namely Racine.

Is not Broadcast.

0 Runs outside the 30-60 Day Window s, and at a time other than

within 30 days of a primary or general election.

Is targeted to the relevant electorate.

o Plaintiffs fear Defendants will say PASOs the clearly identified
candidate, and

o Plaintiffs fear Defendants will say passes the appeal -to-vote
test. 17

(@)

o

The same is true of the petition. 18 VRLC also seeks to distribute new pamphlets,
similar in all these respects, at summer fairs in 2010. Some of them, however, will
be within 30 days of a primary or general election. 19

In addition, VRLC seeks t o do four other communications in 2010: A direct -
mail piece/mass mailing and three radio ads. None of these communications

contains express advocacy as defined in Buckley, 424 U.S. at 44 & n. 52, 80, vis-a-vis

15VC § 24.
16 \VC Exh. 6.
7VC q 24.
18 \VVC Exh. 7.
19 VC |1 25-26.
10
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state or local office in Vermont. 20 Though otherwise similar, they differ in ways
that are significant under constitutional and Vermont law 21

1 Communication 1, the direct -mail piece/mass mailing, 22 is a
communication that:

0o Has a clearly identified candidate for state or local office in

Vermont, namel y Racine.

Is not Broadcast.

0 Runs in the 30 -60 Day Windows, and specifically in the 30 days

before a primary or general election.

Is targeted to the relevant electorate.

o Plaintiffs fear Defendants will say PASOs the clearly identified
candidate, and

o Plainti ffs fear Defendants will say passes the appeal -to-vote
test. 23

(@)

o

 Communication 2, a radio ad, 24 is a communication that:

o0 Has a clearly identified candidate for state or local office in
Vermont, namely Racine.

0 Is Broadcast.

0 Runs outside the 30-60 Day Windows, because it will run more

than 30 days before a primary and more than 60 days before a

general election. It will also run in the 30 days after a general

election.

Is targeted to the relevant electorate.

o Plaintiffs fear Defendants will say PASOs the clearl y identified
candidate, and

@

20 Althoug h it is not material, none of these communications contains express
advocacy as defined Buckley vis -a-vis any office.

21VC 9 27 -29.
22\/C Exh. 8.
28VC 1 29.

24 \VC Exh. 9.

11
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o Plaintiffs fear Defendants will say passes the appeal -to-vote
test. 25

I Communication 3, a radio ad, 26 is a communication that:

o0 Has clearly identified candidates for state or local office in
Vermont, namely Senate President Peter Shumlin and Senator
Jeanette White, both of whom are from Windham County, in
southeastern Vermont, are candidates for re -election in 2010,
and are sponsors and supporters of legislation to legalize
physician -assisted suicide in Vermont.

(@)

Is Broadcast.

o0 Runs in the 30 -60 Day Windows, and specifically in the 30 days
before a primary or general election.

o Is not targeted to the relevant electorate in that it

received in areas where individuals can vote for the clearly
identified candidates, because it w ill run on a radio station, such
as WDEV in Waterbury, that does not reach the clearly
identified candidatesd distric

o Plaintiffs fear Defendants will say PASOs the clearly identified
candidates, and

o Plaintiffs fear Defendants will say passes the appeal -to-vote
test. 27

I Communication 4, a radio ad, 28 is a communication that:

o Has a clearly identified candidate for state or local office in
Vermont, namely Racine.

@

Is Broadcast.

Runs in the 30 -60 Day Windows, and specifically in the 30 days
before a primary o r general election.

Is targeted to the relevant electorate.

25VC ¢ 29.

26 \VC Exh. 10.

2r'\VC 1 29.

28 VC Exh. 11.
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o Plaintiffs fear Defendants will say PASOs the clearly identified
candidate, and
0 Has a reasonable interpretation other than as an appeal to vote
for the clearly identified candidate. 2°
Cf. VT. STAT. ANN. title 17, 88 2801.4, 2891, 2893.b.
4. What VRLC Does and Does Not Do
To pay for its communications, VRLC receives more than $500 in donations
in each calendar year and spends more than $500 in each calendar year. Cf. id.
§2801.4. For the 2010 Review editions, the 2010 pamphlets, and Communications
1, 3, and 4, VRLC will spend more than $500 on each of these communications in
the 30 days before a primary or general election. For Communication 2, VRLC will
spend more than $500 in the 30 days after t he general election. Cf. id. §§2893.h.
In addition, VRLC will execute contracts for all of these communications during the
time periods in which they will run. Cf. id. Furthermore, the cost of the
communications that Plaintiffs reasonably fear are rel ated expenditures vis-a-vis
Racine,seeid.82809.d (1997), will exceed Vermontods |

political commi t t ees Seéead. SR&06 (2008),cckrified np Guoe N t .

TO VERMONT & CAMPAIGN FINANCE LAw at 4 (June 2008). 3031

29VC ¢ 29.

30 VC Exh. 1 2, available at
http://vermont -elections.org/elections1/2008CFGuideRev2122009.pdf .

31 VC 11 30-34. See, e.g.,VC Exh. 13 (receipts for costs of a past newsletter and
pamphlet).

13
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VRLC does not, however, coordinate any of the speech at issue here with any
candidate for state or | ocal of fice I n  Vern
candi dat eds Ctid.r82d09.ct3%edar i s VRLC o0oa political ;
committee tha t recruits €& candidateso for sld.ate or
§2809.d.33

Nor is any of the speech at issue here a contribution (1) that VRLC receives
for the purpose of making contributions to any Vermont political committee or (2)
which is earmark ed for express advocacy as defined in Buckley vis-a-vis state or
local office in Vermont. 34

Nor does VRLC do any electioneering communications as defined in the
Federal Election Campaign Act, 2 US.C. § 431 et seq. ( O FECAOG) , whose
reasonable interpre tation is as an appeal to vote for or against a clearly identified

candidate for state or local office in Vermont. 35

32 Although it is not material, VRLC does not coordinate the speech at issue here
with anycandi date, the candi dateds agents, or the

33 VC 11 35-36. Although it is not material, VRLC does not recruit candidates for
any office.

34VC § 37.

35 VC ¢ 38. Although it is not material, none of the speech at issue here is a
contribution (1) that VRLC receives for the purpose of making contributions to any
political committee or (2) which is earmarked for express advocacy as defined in
Buckley vis-a-vis any office. Nor does VRLC do any (3) electioneering
communications as defined in FECA whose only reasonable interpretation is as an
appeal to vote for or against a clearly identified candidate for  any office.

14
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5. VRLC -FIPE

Plaintiff VRLC -FIPE is a Vermont political committee connected with VRLC
which was active in previous years and wishes to become active again. As a
Vermont political committee, VRLC -FIPE complies with limits on contributions it
receives, seeVT. STAT. ANN. title 17, §2805.a, and files political -committee reports,
which disclose, inter alia, names and addresses of those contributi ng more than
$100. See id. 8§2803.a.1 (2005), 2811.a, c, d.3¢ However, VRLC -FIPE, as its name
suggests, does not contribute to candidates for state or local office in Vermont. 37 It
does only independent expenditures, and only for state or local candidate s in
Ver mont . For this reason, V e r mo-RIREOraceives
are in effect independent -expenditure limits, and VRLC -FIPE no longer wishes to
abide by the contribution limits. Moreover, with its limited resources, it no longer
wishes to bear the bureaucratic burden of reporting names and addresses of those
contributing more than $100 , although it will continue to report the total

contributions it receives. Cf.id. §2803.a.2.38

36 E.g., VC Exh. 14,

37 Although it is not material, VRLC -FIPE does not make contributions to any
candidates.

38 VC 11 39-44.
15
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6. Additional Plaintiffs

Plaintiff Callan, who has previ ously donated to VRLC, wants to donate more
than $100 to VRLC during its political -committee and mass -media-activities
reporting periods corresponding to the future communications but will not do so if
that means being disclosed on its political -committee or mass-media-activities
reports. SeeVT. STAT. ANN. title 17, 882803 (political -committee reports) , 2811.a, c,
d (2005) (same), 2893.b (mass-media-activities reports (citing id. §2803.a, b)). He
wishes to protect his privacy for its own sake, regardle ss of whether he fears
harassment, retaliation, or social ostracism. 39

Plaintiff Callan, who has previously contributed to VRLC Political Committee
but not VRLC -FIPE, wants to contribute to VRLC -FIPE more than the $2000 that
Vermont law allows, id. 8 2805.a, but will do so only if the Court enjoins the $2000
contribution limit. 40

Plaintiffs Callan and Dunlap have received VRLC communications and wish
to continue to do so. 4!

B. Defendants

Defendant William H. Sorrel]l i's Vermont 0s

John T. Quinn, Erica Marthage, Robert Butterfield, T. J. Donovan, Vincent llluzzi,

39 VC 11 45-46.
AW VC 147.
41VC 1 48.
16

VRLC PI BRIEF



James Hughes, David Miller, Joel Page, William Porter, Keith Flynn, James
Mongeon, Thomas Kel Iy, Tracy Shriver, and Ra
attorneys. Deborah L. Mar k owi t z i s Vermontds secretary o
vests Defendants, all of whom are sued in their official capacities, with authority
vis-a-vis the law at issue in this action. See, e.g., id. 882803, 2806 (1997), 2806a
(2005), 2810a (1997), 2811, 2831 (2005), 2893.42
C. Vermont Law
Vermont law chills 43 Plaintiffs & except VRLC-FIPE vis-a-vis its political -
committee -disclosure -threshold claim & from proceeding with their future speech.
VRLC in particular reasonably believes that if it does not follow Ver mont law,
Defendants will subject it to an investigation, a civil -enforcement action, and
prosecution leading to civil liabilities and criminal penalties. See id. 882806,
2806a, 2810a. Even if at the end of the day there were no civil liabilities or cri minal
penalties, being cleared provides little comfort to those whom government has
wrung through a process that becomes the punishment.  See, e.g., FEC v. Wisconsin

Right to Life, Inc., 551 U. S. 449, , 127 SWRKILUO6R652,

42 VC 11 49-52.

BThe ter-emnfopreement 6 applies before a | aw ha
ochill é iod aepefebrseaeament 6 and applies in the F
when speakers will not violate the law.  See, e.g., New Hampshire Right to Life PAC

v. Gardner, 99 F.3d 8, 13-14 ( 1s't CiNHRLG6)Q996) T Hws, t-he wor
enforcement 6 aPlpaiesi tfos@ldpeodch, while the w

future speech except VRLC -F | P Evssa-vis its political -committee -disclosure -
threshold claim.

17
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0 Tenright of free speech can be trampled or chilled even if convictions are never
obtainedd and civil | i abiFEC v.iHals-Tyrer Electione v e r [
Campaign Comm., 678 F.2d 416, 422 n.15 (2d Cir. 1982), cert. denied, 459 U.S. 1145
(1983).44

In addition, VRLC fears enforcement or prosecution based on its past
communications, since the statute of limitations is two years for civil enforcement
and three years for criminal prosecution.  VT. STAT. ANN. title 13, 884501.e (1995)
(criminal), 4505 (1947) (civil). 45

In this action, the chill, and the fear of enforcement or prosecution, occur in

five ways. 46
1. Regulation of VRLC as a Political Committee
First, Ver mont |l aw defines a opolitical
c o mmi totwhieh®laintiffswills | mply refer to as adaspolitica

any formal or informal committee of two or more individuals, or a
corporation, labor organization, public interest group, or other entity,

not including a political party, which receives  contributions of more
than $500.00 and makes expenditures of more than $500.00 in any one
calendar year for the purpose of supporting or opposing one or more
candidates, influencing an election, or advocating a position on a public
guestion in any election or affecting the out come of an election.

VT. STAT. ANN. title 17, § 2801.4 (emphasis added). Although Vermont law does not

44 VC 11 53 -56.
HVC T 57.
46 VC 1 58.
18
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define O0ccermiS82t8®d, 6 it does define ocontributdi
using some of the same phrases that are in the political -committ ee definition:

(2) oContributiond means a payment, di str
loan or gift of money or anything of value, paid or promised to be paid

to a person for the purpose of influencing an election, advocating a

position on a public question, or supporting or opposing one or more

candidates in any election, but shall not include services provided

without compensation by individuals volunteering their time on behalf

of a candidate, political committee or political party. For purposes of

this chapt er , ocontributiono shall not i ncl ude
lending institution.

( 3) OExpenditureo means a payment, di s b
advance, deposit, loan or gift of money or anything of value, paid or
promised to be paid, for the purpose of influencing an election,
advocating a position on a public question, or supporting or opposing
one or more candidates.
Id. (emphasis added).4”
VRLC is not under the control of a candidate or candidates for state or local
office in Vermont. 48 In additon, VRLCds organi zat Dicenitshrtickkso c u ment

of incorporation 4° and by-laws>0 § and public statements 5! do not indicate it has the

major purpose of nominating or electing a candidate or candidates for state or local

47VC 11 59 -60.

48 Although it is not material, VRLC is not und er the control of any candidate or
candidates.

49 VC Exh. 15.
50 VC Exh. 16.
51 E.g., VC Exh. 1.

19
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office in Vermont, and VRLC 52 does not spend the majority of its money on
contributions to, or independent expenditures for, a candidate or candidates for
state or local office in Vermont owi t h o0i ndependent expenditure
advocacy as defined in Buckley and not coordinated with a candi dat e, a can
commi ttee, or a candidateb6s agent, which is
424 U.S. at 39-51; cf. 2 U.S.C. §431.17 (2002) (following Buckley by limiting the
statutory independent -expenditure definition to express advocac Yy).53

Nevertheless, given that VRLC is not a political party, Plaintiffs reasonably
fear that, based on VRLCOs communicati ons,
corporation, public -interest group, or other entity that receives more than $500 in
ocontri lantdi omaskes more than $500 in oOexpendit:
support or oppose one or more candidates, influence an election, or affect the
outcome of an election. Then VRLC will have to comply with a panoply of burdens
that Vermont imposes on politic al committees, including:

1 Registration (including treasurer -designation) and termination
requirements. SeeVT. STAT. ANN. title 17, 882804, 2831.a.
Recordkeeping requirements. See id. 8§ 2803, 2811.4, c, d.

1
1 Extensive reporting requirements.  See, e.g.,id. 882803, 2811.a, c, d.
1 Limits on contributions received.  See, e.g., id.§ 2805.a, and

52 \VRLC does not have a budget or financial statement.

583 VC 11 61-6 2. Al t hough it I's not material, not
documents or in its publi c statements indicates that VRLC has the major purpose of

nominating or electing any candidate or candidates, and VRLC does not spend the

majority of its money on contributions to, or independent expenditures for, any

candidate or candidates.

20
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1 Contribution -source bans. See 2 U.S.C. 88441b.a, 441b.b.2 (2002)
(national banks and national corporations), 441e (2002) (foreign
nationals). 54
The weight of these burdens is such that the contemplated political speech
would simply not be worth it for VRLC. Because VRLC does not want to bear the
burdens of being a political committee, and because Callan does not want to be on
VRLC political -committee reports, Plain tiffs will not engage in their speech unless
they receive the relief they request. Furthermore, VRLC fears enforcement or
prosecution for having distributed Review and the past mass e-mail without
registering as a political committee and bearing the polit  ical-committee burdens. 55
Therefore, Plaintiffs seek a declaratory judgment that the political -
committee, contribution, and expenditure definitions are unconstitutional as
applied to Plaintiffsd speech and facially.
preliminarily and then later permanently enjoin their enforcement. This will allow
Plaintiffs to do their speech, and materially similar speech in the future, without
fear of VRLCOds becoming a political commi tt e

prosecution, a n d wi t hout fear of Cal | an@snmittee i ng 0 |

reports. It will also allow Callan and Dunlap to receive future communications and

54 VC 11 63 -64.
55 VC 11 65-67.
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remove the fear of enforcement or prResiewvcuti on
and the past mass e -mail .56

2. Electioneering Communications Identification
Requirements

Second, Vermont law defines 0 el ecti oneering communicati or

any communication, including communications published in any
newspaper or periodical or broadcast on radio or television or over any
public address system, placed on any billboards, outdoor facilities,
buttons or printed material attached to motor vehicles, window
displays, posters, cards, pamphlets, leaflets, flyers, or other circulars, or

in any direct mailing, robotic phone calls, 0 r mass e-mails that refers to
a clearly identified candidate for office and that  promotes or supports a
candidate for that office, or attacks or opposes a candidate for that
office, regardless of whether the communication expressly advocates a
vote for or against a candidate.

VT. STAT. ANN. title 17, §2891 (emphasis added).>7
Vermont then regulates electioneering communications by requiring
oidentificationo:

All electioneering communications shall contain the name and address

of the person, political co mmittee, or campaign who or which paid for
the communication. The communication shall clearly designate the
name of the candidate, party, or political committee by or on whose
behalf the same is published or broadcast. The identification
requirements of this section shall not apply to lapel stickers or buttons,
nor shall they apply to electioneering communications made by a
single individual acting alone who spends, in a single two  -year general
election cycle, a cumulative amount of no more than $150.00 o n those
electioneering communications.

5% VC 11 68 -71.
STVC g T72.
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Id. §2892 (2005).58

Pl aintiffs reasonably fear VRLCOs future ¢
communicati onso: Each wi | Hcommunicatiois medam el ect
Vermont law identifies, each has a clearly id entified candidate for state or local
office in Vermont, seeid. 82801. 1 (defining o0candidateod), a
fear Defendants will say each PASOs, see id. 8§28 9 1, and is oon é be
candidate for that office. 1d. §2892. Even if thes e communications did not sweep
VRLC into political -committee status, VRLC reasonably fears Vermont law will
subject it to identification requirements that will burden the limited resources of
VRLC and jeopardize the freedom of association rights of VRLC me mbers.59

VRL C0Os Review edeions, future mass e -mail, future pamphlets, and
future petition, for example, will not fully comply with the identification
requirements. Al t hough they wil!/ i nclude VRL
ocl ear | yte thkeame ofrtha candidate, party, or political committee by or on
whose behalf [VRLC fears Defendants will say the political speech] is

published & . dd .60

Meanwhi | e, Communications 1, 2, 3, and 4 w
they will not give its addr es s, nor wi || they oclearly d
S8\VC 9 73.

S9VC Y 74 -75.
60 VC |1 76 -77.
23

VRLC PI BRIEF



candidate, party, or political committee by or on whose behalf [VRLC fears
Defendants will say the political speech] is published ¢é , 6 i n part because
does not want to use precious space or ai r time for this information. 61

Nor does VRLC want Vermont, through identification requirements, to
regul ate the content of VRLCGO6s speech itself.
the burdens of the identification requirements, VRLC will not engage in i ts speech
unless Plaintiffs receive the relief they request. 62

Furthermore, VRLC fears enforcement or prosecution for having distributed
Review and the past mass e-mai | without fully compl ying
identification requir emég]tthe namg of the taedidate,y de s
party, or political committee by or on whose behalf [VRLC fears Defendants will say
the political speech] is published ¢é . dd.®3

Therefore, Plaintiffs seek a declaratory judgment that the electioneering -
communication defin ition, and by extension the electioneering -communication
identification requirements, are unconstitut:i
facially. Plaintiffs further ask that the Court preliminarily and then later
permanently enjoin their enforceme nt. This will allow VRLC to do its speech, and

materially similar speech in the future, without having to comply with the

61 VC 11 78 -79.
62 vC 1 80-81.
63 VC ¢ 82.
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identification requirements and without fear of enforcement or prosecution. It will
also allow Callan and Dunlap to receive future ¢ ommunications and remove the fear
of enforcement or prosecution for having distributed  Review and the past mass e -
mail .64
3. Mass Media Activities Reporting Requirements
Third, Ver mont l aw similarly defines 0Omas
reporting 65 of them:

(a) For pur poses of t his section, omas s
television commercials, radio commercials, mass mailings, literature

drops, newspaper and periodical advertisements, robotic phone calls,

and telephone banks which include the name or likeness of a clearly

identified candidate for office.

(b) In addition to any other reports required to be filed under this
chapter, a person who makes expenditures for any one mass media
activity totaling $500.00 or more within 30 days of a primary or
general election shall, for each activity, file a mass media report with
the secretary of state and send a copy of the mass media report to each
candidate whose name or likeness is included in the activity within 24
hours of the expenditure or activity, whic hever occurs first. For the
purposes of this section, a person shall be treated as having made an
expenditure if the person has executed a contract to make the
expenditure. The report shall identify the person who made the
expenditure with the name of the candidate involved in the activity
and any other information relating to the expenditure that is required

to be disclosed under the provisions of subsections 2803(a) and (b) of
this title.

64 \VC 11 83 -86.

65 Vermont does not ban anyone from doing electioneering communications or mass -
media activities. Cf. 11 C.F.R. §114.15 (2007) (unconstitutionally banning
particular corporate and union electioneering communications).
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Id. § 2893 (emphasis added). Section 2803 then provides:

(a) The secretary of state shall prescribe and provide a uniform
reporting form for all campaign finance reports. The reporting form
shall be designed to show the following information:

(1) the full name, town of residence and mailing address of each
contributor who contributes an amount in excess of $100.00, the
date of the contribution, and the amount contributed;

(2) the total amount of all contributions of $100.00 or less and
the total number of all such contributions;

(3) each expenditure listed by amount, date, to whom paid and
for what purpose;

(4) the amount contributed or loaned by the candidate to his or
her own campaign during the reporting period; and

(5) each debt or other obligation, listed by amount, date
incurred, to whom owed and for what purpo se, incurred during
the reporting period.

(b) The form shall require the reporting of all contributions and
expenditures accepted or spent during the reporting period and during
the campaign to date and shall require full disclosure of the manner in
which any indebtedness is discharged or forgiven. Contributions and
expenditures for the reporting period and for the campaign to date also
shall be totalled in an appropriate place on the form. The total of
contributions shall include a subtotal of nonmonetary contributions
and a subtotal of all monetary contributions. The form shall contain a
list of the required filing times so that the person filing may designate
for which time period the filing is made. Contributions and
expenditures received or spent after 5 p.m. on the third day prior to the
filing deadline shall be reported on the next report.

(c) The form described in this section shall contain language of
certification of the truth of the statements and places for the signature
of the candidate or the treasurer of the campaign.

(d) All reports filed under this section shall be retained in an indexed
file by the official with whom the report is filed and shall be subject to
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the examination of any person.

(e) Disclosure shall be Ilimited to the informati on required to
administer this chapter.

Id. §2803.66

Plaintiffs reasonably fear the 2010 Review editions and the 2010 pamphlets
that run within 30 days of a primary or general election plus Communications 1, 2,
3, and 4 are o0omass meMJil ran irm& mdsss imediaeastidities Each
medium Vermont law identifies, and each has the name or likeness of a clearly
identified candidate for office. In addition, VRLC will spend more than $500 on
each owithin 30 days of aéprdd 82893b. dlthoughener al
the statute does not defi ne 0 maResiewmditionsi ng, 6
when mailed are mass mailings 0 because VRLC mails a substantial number of
identical pieces & and thus are mass -media activities under Section 2893.a. See?2
UuscC.8431.23 (2002) ( def i nbutnsge Vérmants Right noalifd i ng 6 ) ;
Comm., Inc. v. Sorrell, 19F. Supp. 2d 204, 21 NRLCDO) VicornDiodBdeg r i(
former Section 2883), r evdd on ot RZErF.3dy376 686,d389-91 (2d Cir.
200 0) (rejecting a narrowing gl oss). Il n any

county f ai r-snédiaiadivitya VRLE 4,s19 F. Supp.2d at 211 (considering

66 \VC 1 87 -88.
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former Section 2883), so distributing Review and pamphlets qualifies under Section
2893.67

In the weeks before elections, public interest in public -policy issues is at its
peak. At this time, organizations such as VRLC with limited resources can most
effectively communicate with the public about, and advocate positions on, issues. 68

Even if these communications did not sweep VRLC into political -committee
status, Plaintiffs reasonably fear Vermont law will subject VRLC to reporting
requirements 0 including both the requirement to file reports and the requirement
to provide copies to candidates whos e names or likenesses are in the speech & that
will burden the limited resources of VRLC, jeopardize the freedom of association
rights of VRLC members, and deter donations to VRLC from those who otherwise
would donate, regardless of whether they fear haras sment, retaliation, or social
ostracism. Some donors, including Callan, simply desire to preserve as much of
their privacy as possible. Because VRLC does not want to bear the burdens of the
reporting requirements, and because Callan does not want to be o n VRLC mass -
media-activities reports, Plaintiffs will not engage in their speech unless they

receive the relief they request. 9

67VC 1 89-92.
68 VC 1 93-94.
69 VC 1 95-97.
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Therefore, Plaintiffs seek a declaratory judgment that the mass -media-
activities definition, and by extension the mass -media-activities reporting
requirements, are unconstitutional as applie
Plaintiffs further ask that the Court preliminarily and then later permanently
enjoin their enforcement. This will allow Plaintiffs to do their speech, an d
materially similar speech in the future, wi t h
reporting requirements, without fear of enforcement or prosecution, and without
Callanés having t o b emedaractiVitRd réportna K will also allow
Callan and Dunlap to receive future communications. 70

4, Related Expenditures
Fourth, not withstanding one part of Ver

e X p e n d i"tanother pad of the definition provides:

70VC 11 98-101. There is no need to remove the fear of enforcement or p rosecution

for having done mass-media activities without reporting them, because VRLCO6s p
mass-media activities since 2005 have not been within 30 days of an election. See

VT.STAT. ANN. title 17, §2893.b.

71 This one part provides:

Forthepurposes of t hi s section, a oO0related campai
on the candidateds behalfd means any expen
the election of a specific candidate or group of candidates, or the defeat

of an opposing candidate or group of candidates, if intent ionally

facilitated by, solicited by or approved by the candidate or the

candi dateds political committee.
VT. STAT. ANN. title 17, 82809 . c . This part does not appl
because n o candi dat e or candi dads,esolisits, prol i t i c i
approves it.
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An expenditure made by a political party or by a political committ  ee
that recruits or endorses candidates, that primarily benefits six or

fewer candidates who are associated with t he €& pol i ti cal c ommi
making the expenditure, is presumed to be a related expenditure made

on behalf of those candidates. An expenditure made €& by a politic
c ommi t t e eendofsescandilates, that substantially benefits more

than six candidates and faciltates € pol i t i c al functionsimi t t ee

vot er t ur romanizationa capacity shall not be presumed to be

a related expenditure m ade on a candidateds behalf.

expenditure shal/l not be considered

made on the candi dateds behal fo if al

(1) The expenditures were made in connection with a campaign
event whose purpo se was to provide a group of voters with the
opportunity to meet the candidate personally.

(2) The expenditures were made only for refreshments and
related supplies that were consumed at that event.

(3) The amount of the expenditures for the event was le ss than
$100.00.

Id. §2809.d (emphasis added). The presumptions are rebuttable, e.g., Randall v.
Sorrell, 548 U.S. 230, 289-90 (2006) (Souter, J., dissenting), and the three -factor
exception to this part of the definition does not apply to VRLC. 72

So Plaintiffs reasonably fear that Defendants, after concluding VRLC is a
political commi ttee, wi || conclude t haa
such as the Review edition VRLC seeks to distribute at 2009 summer fairs, and

which, like the past Review editions attached to the complaint, will clearly identify

So0ome

more than six candidates d oendor se| ] candi dates, 6 0O0subst a

72\/C 11 102 -103.
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than six candidates and facilitate]] € political commi t
€ or or gani z at.idé hemIPlaintifés femrc Deterydants will rebut the
presumption that this speech is not orelated.
that Defendants, after concluding VRLC is a political committee, will conclude that
the pamphlets, the petition, and Communi cations 1 to 4 & each of which clearly
identifies six or fewer candidates do0endor se[] candidates, 6 and ¢
six or fewer candidates® oassociated witho VRL
Pl aintiffs t hen reasonably fear Def enda
communications are related expenditures under Section 2809.d and therefore count
as ocontributionso to tsde¥r.STanAdN. title17e §B09a@a,pponen
and that this speech will exceed Seear8B&B,t 6 s | i
clarified in GUIDE TO VERMONT & CAMPAIGN FINANCE LAwW at 4.74
Therefore, Plaintiffs seek a declaratory judgment that the Section 2809.d
related-e x pendi ture definition is unconstitutiona
and facially. Plaintiffs further ask that the Court preliminarily and then later
permanently enjoin its enforcement. This will allow Plaintiffs to do their speech,
and materially similar speech in the future, without fear of the related -expenditure

definition limiting the speech. It will also allow Callan and Dunlap to receive

73VC 11 104 -105.
74\/C 1 106.
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future communications and remove the fear of enforcement or prosecution for
VRLCOs havi ngRedawbdyond dontribwgiah limits .75
5. Political Committee Contribution Limits
Fifth, because VRLC -FIPE no longer wishes to abide by limits on
contributions it receives, and because Callan wishes to contribute to VRLC -FIPE

beyond the limits, cf. id. § 2805.a, Plaintiffs seek a declaratory judgment that the

Section 2805.a contribution limits are unconstitutional as applied to VRLC -FIPE
and Call ands speech. Pl aintiffs further ask
later permanently enjoin their enforcement. This will allow VRLC -FIPE and Callan

to do their speech, and materially similar speech in the future, without needing to
abide by contribution limits .76
6. Political Committee Disclosure Threshold

Because VRLC-FIPE no longer wishes to bear the bureaucratic burden of
reporting those who contribute more than $100, cf. id. §2803.a.1, Plaintiffs seek a
declaratory judgment that the Secti on 2803.a.1 political -committee disclosure
threshold is unconstitutional as applied to VRLC -FI1 PEO® s speech and
Plaintiffs further ask that the Court preliminarily and then later permanently

enjoin its enforcement. This will allow VRLC -FIPE to do its speech, and materially

5 VC 1 107 -110.
6 VC 1Y 111-113.
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similar speech in the future, without disclosing those who contribute more than
$100.77

Plaintiffs further ask that the Court expunge the records, l.e., VRLC-F1 PEO® s
previous reports, of the names and addresses of those contributi ng more than
$100.78

D. Future Speech

In materially similar situations in the future, Plaintiffs intend to do speech
materially similar to all of their planned speech such that Vermont law will apply to
them as it does now. V RL C0 sxarhplet willr neentiano mmu n i ¢
public figures who are candidates and will occur not only during future mass -media-
activities periods, when public interest is at a peak, but also at other times. There
is a strong likelihood that such similar situations will recur, given that VRLC has
engaged in similar activity in the past 79 and that such activity is common and
regularly recurring for it. In addition, Callan intends to donate to VRLC during
future political -committee and mass -media-activities reporting periods but w ill not
do so if that means being on VRLC reports. Callan and Dunlap wish to receive
future communications. VRLC -FIPE wishes to receive contributions but without

limits on them, and it wishes to continue reporting as a political committee but

7VC M1 114 -116.
BVC T 117.
9 E.g., VC Exh. 17 (2001 mass mailing).
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without dis closing those who contribute more than $100. Finally, Callan wishes to
contribute to VRLC -FIPE beyond the contribution limits. &0

E. Two Previous Challenges

1. VRLC |

A decade ago, VRLC prevailed in a First Amendment challenge to Vermont
law similar to Section s 2891, 2892, and 2893. VRLC |, 221 F.3d at 386 -91 (striking
down VT. STAT. ANN. title 17, 882881-83 (repealed 2005)). Nevertheless, Vermont
in 2005 enacted Sections 2891, 2892, and 2893, which are similar to yet in some
ways even broader than Sections 2881, 2882, and 2883. Sections 2881 to 2883 read
as follows, with changes Vermont made in enacting Sections 2891 to 2893 marked:

8§ 28891. Definitions

As used in this subchapter, 6pot+i+ti+ecatl—adekbett semeatdng

C O mMmu n i c r@adansany Gommunic ation, including communications
published in any newspaper or periodical or broadcast on radio,
television or over any public address system, placed on any billboards,
outdoor facilities, buttons or printed material attached to motor
vehicles, window displ ays, posters, cards, pamphlets, leaflets, flyers , or
other circulars, or in any direct mailing, _robotic phone calls, or mass e -
mails which—that refers to a clearly identified candidate for that office
and that promotes or supports a candidate for that offi ce, or attacks or
opposes a candidate for that office, regardless of whether the
communication expressly ertmplicithy—advocates the-success-or-defeat
of-a vote for or against a candidate.

8 28892. Identification

All  pelitical—advertisements——electioneering communications shall

contain the name and address of the person , political committee, or
campaign who or which paid for the —advertisement- communication .

80 VC 1 118 -124.
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The advertisement—communication shall clearly designate the name of

the candidate, party , or polit ical committee by or on whose behalf the

same is published or broadcast —Ln—the—ease—ef—pnnfeed—er—mm%ten—

te—b&eleaﬁy—legble-e*eept—ﬂqat—thls— The |dent|f|cat|on requwements
of th is sectlon shall not apply to lapel stickers or buttons—er—any

vemee.—, nor shall thev applv to electioneering communlcatlons made

by a single individual acting alone who spends, in a singl e two-year
general election cycle, a cumulative amount of ho more than $150.00
on those electioneering communications.

§ 28893. Notice of expenditure

(a) For pur poses of t his section, omas s
television commercials, radio commer cials, mass mailings, literature

drops, newspaper and periodical advertisements, robotic phone calls,

and eentral-telephone banks which include the name or likeness of a

clearly identified candidate for office.

(b) In addition to any other reports require d to be filed under this
chapter, a person who makes expenditures for any one mass media
activity totaling $500.00 or more formass—media—activities—within 30
days of a primary or general election shall , for each activity, file a mass
media report such-expenditures-to—with the secretary of state ; and send
a copy of the mass media report to the—each candidate whose name or
likeness is included in the activity ; within 24 hours of makirg—the
expenditure _or activity, whichever occurs first . For the purposes of
this section, a person shall be treated as having made an expenditure

if the person has executed a contract to make the expenditure. The
report shall identify the person who made the expenditure with the
name of the candidate involved in the activity and any other
information relating to the expenditure that is required to be disclosed
under the provisions of subsections 2803(a) and (b) of this title.

VRLC I, 19 F. Supp.2d at 208 nn.1 -2 (quoting VT. STAT. ANN. title 17, 88 2881-83

(repealed 2005)); VT. STAT. ANN. title 17, 88 2891-93.81

81 VC Y 125-126.
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In VRLC I, this Court & after (1) holding that the plaintiffs had standing, id.
at 209-12, and (2) declining to abstain, id. at 212 n.6 d held that (3) Sections 2881 to
2883 regulated political speech beyond what governmen t has the power to regulate.
Id. at 212-15. To (4) confine Vermont law to what was then the only form of
unambiguously -campaign -related spending for political speech, id. at 215 (quoting
Buckley, 424 U.S. at 80), by organizations that Vermont may not reg ulate as
political committees, see Buckley, 424 U.S. at 80-81,82 the Court (5) applied a
narrowing gloss and limited the law to regulating express advocacy as defined in
Buckley. VRLC I, 19 F. Supp.2d at 215-16. The Second Circuit affirmed as to (1)
standing, 212 F.3d at 381 -84, (2) abstention, id. at 384-86, and (3) the merits (4)
without articulating the unambiguously  -campaign -related principle. 1d. at 386-89.
While (5) applying a narrowing gloss was incorrect, id. at 389-91, this Court
correctlyrecogni zed that there are indeed | imits on
political speech. Moreover, by holding that the narrowing gloss made the
challenged law constitutional, see19 F. Supp.2d at 215, and by holding that the
narrowing gloss meant the plaint iffs must report 6onl vy speech whi
unambiguously rel ated t o t he campa.i,gdd of a

(quoting Buckley, 424 U.S. at 80) (first ellipsis in original), the Court in effect

82 Infra Part I1.D.3.c.i.a -b.
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recognized that government may regulate8 political speech only when it is
unambiguously campaign related. 84
2. Landell/Randall

Another previous challenge is also pertinent. In  Landell v. Sorrell, this Court
upheld the Section 2809.d related -expenditure definition, 118 F. Supp.2d 459, 492
(D. Vt. 2000), and the Second Circuit affirmed, Landell v. Sorrell, 382 F.3d 91, 146
(2d Cir. 2004), yet the Supreme Court reversed and remanded without reaching
Section 2809.d. Randall, 548 U.S. at 262-63. Even though the Supreme Court did
not reach Section 2809.d, see Cowgll v. Raymark Indus., Inc., 832 F.2d 798, 802 (3d
Cir. 1987) (OWhen a <court é reverses a judgment
consideration of a ©particular i ssue, |l eaving
unreversed determinations éamoastadd. fyebaon)t,i nue
Chrysler Plastic Prods. Corp., 891 F.2d 1212, 1215 (6th Cir. 1989) (holding more
generally that claim preclusion and issue preclusion do not apply when decisions
are reversed (citing Jaffree v. Wallace, 837 F.2d 1461, 1466 (11th Cir.1988)));
California Depot of S 0 821 4&13d 83% 84v $9th Civ. 2003y h o mp s o
(same) (quoting Ornellas v. Oakley, 618 F.2d 1351, 1356 (9th Cir.1980)); Savidge v.
Fincannon, 836 F.2d 898, 906 (5th Cir. 1988) (same for claim preclusion), t he lower

courtsd original hol dings do not preclude t he

83 Infra Part I1.D.3.c.i.c.
84 \/C 91 127 -129.
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remand this Court entered a judgment 85 that did not reach Section 2809.d. Absent
such a judgment, neither claim preclusion nor issue preclusion prevents considerin g
Section 2809.d here. See, e.g., Taylor v. Sturgell, 553 U.S. _ , 128 S.Ct.
2161, 2171 (2008) (citations omitted). 86

Also in Landell, the Second Circuit remanded the VRLC -FIPE political -
committee -contribution -limits claim raised here for further p  roceedings. 382 F.3d
at 144. This claim was not in the Supreme Court appeal, and on remand, this
Court 6s P didmpteachtthe VRLC -FIPE claim, so neither claim preclusion
nor issue preclusion applies to this claim. See, e.g., Taylor, 128 S.Ct. at 2171
(citations omitted). 88
Il. DISCUSSION

A. Justiciability

1. Standing

The Supreme Court has

established that the irreducible constitutional minimum of standing

contains three elements. First, the plaintiff must have suffered an

injury in fact & an invasion of a legally protected interest which is (a)

concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical. Second, there must be a causal connection

85 VC Exh. 18.
86 \VC 11 130-131.
87 VC Exh. 18.
88 VC 1 132 -133.
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between the injury and the conduct complained of d the injury has to

be fairly tra ceable to the challenged action of the defendant, and not

the result of the independent action of some third party not before the

court. Third, it must be likely, as opposed to merely speculative, that

the injury will be redressed by a favorable decision.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (brackets, ellipses,
footnote, quotation marks, and internal citations omitted). Plaintiffs meet all three
criteria: The holdings they seek will likely redress the injury that the challenged
law causes.

Looking to when Plaintiffs filed the complaint, see Davis v. FEC, 554 U.S.

, , 128 S.Ct. 2759, 2769 (2008) (citing Friends of Earth, Inc. v. Laidlaw

Envot ol Ser v 528 USTIBLT 180 (2000)) Raobidoux v. Celani, 987 F.2d
931, 938 (2d Cir. 1993) (citing County of Riverside v. McLaughlin, 111 S.Ct. 1661,

1667 (1991)); Focus on the Family v. Pinellas Suncoast Transit Auth., 344 F.3d

1263, 1275 (11th Cir. 2003) (OArticle 111 sta
at whichthe pl ainti ffds complaint is filedo6 (coll ec
i njury i S t he chill t o their First Amendme

prospective enforcement of Vermont law or prosecution of VRLC, based on all of the
speech. The relief Plaintiffs seek will redress this chill. Therefore, Plaintiffs have
standing to seek relief from the chill. See Vermont Right to Life Comm., Inc. v.

Sorrell, 221 F.3d 376, 381-84 (2d Ci VRLC2®¥ .0No agswance from

89 See also North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274, 280 n.2 (4th

Cir. 2 RAR8 )il 6() North Carolina Right to Life Comm. Fu nd for Indep.
Political Expenditures v. Leake, 524 F. 3d 427, NGRL -FIPE G Yeert.Ci r . )
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Defendants that they will n ot enforce Vermont law deprives Plaintiffs of standing.
See id. at 383-84; North Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 705, 711

(4th Cir. 1999) (0 NCRL), cérto denied, 528 U.S. 1153 (2000). Holding otherwise

woul d place PlAamantdmdrmnstd roiFghtss 6at the suffer

VRLC I, 221 F.3d at 383 (quoting NCRLI, 168 F. 3d at 711) .

Mor eov

required for standi ng Daeie 1128 §.Gttat 2069. Eventftn@ | | ze d .

injury that exists upon the filin g of the suit dissipates, that does not deprive
Plaintiffs of standing.  See id.

The other part of Plaintiffsd injury
based on past speech. The relief Plaintiffs seek will redress this fear. See, e.g.,
NHRL, 99 F.3d at 13-14.

Furthermore, VRLC -FIPE has standing vis-a-vis its political -committee -

disclosure -threshold claim, because it is already doing what the challenged law

denied, U.S. , 129 S.Ct. 490 (2008);Kansas Judicial Review v. Stout, 519
F.3d 1107, 1115 (10th Cir. 2008); Colorado Right to Life Comm., Inc. v. Coff man,

498 F.3d 1137, 1143, 11QGRLRCONSt.GPau(Ared Chamberiof .

Commerce v. Gaertner, 439 F.3d 481, 484-87 (8th Cir. 2006); Majors v. Abell, 317
F.3d 719, 721-22 ( 7t h CiMajors IDQACRY of Newvada v. Heller, 378 F.3d
979, 983 (9th Cir. 2004) (citing Arizona Right to Life PAC v. Bayless, 320 F.3d 1002,
1006 (9th Cir. 2003)); California Pro -Life Council v. Getman , 328 F.3d 1088, 1093-
95 (9t h CIiCPLC @ )Florigg Rightdo Life, Inc. v. Lamar, 273 F.3d 1318,
1322-23 (11th Cir. 2001); Pittman v. Cole, 267 F.3d 1269, 1283-85 (11th Cir. 2001);
North Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 705, 710-11 (4th Cir. 1999)
(6 NCRWL), cértédenied, 528 U.S. 1153 (2000); Arkansas Right to Life State PAC v.
Butler, 146 F.3d 558, 560 (8th Cir. 1998); Nat i on all Ri fl e Ass 3@
F.3d 272, 284-85 (6th Cir. 1997) (addressing principles of standing under the
headi ng 0 r Mmesote Gitgemyg Concerned for Life v. FEC, 113 F.3d 129,
131 (8th CMACL6)1L997) (0
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requires, as opposed to being chilled and therefore not doing what a law forbids.
VRLC-FIPE intends to continue doing what the law requires but asks that the
Court declare the law unconstitutional so that compliance is no longer necessary.
See Davis, 128 S.Ct. at 2769.
2. Ripeness

Ri peness turns on oOthe fitness anflthe he i s:
hardship to t he parties of wi tAbbotd Laths. n.g cour
Gardner, 387 U.S. 136, 149 (1967), abrogated on other grounds, Califano v. Sanders,
430 U.S. 99, 105 (1977). Pre-enforcement challenges are ripe not only when they
address fear of enforcement or prosecution based on past political speech, but also
when they address laws that chill First Amendment rights to (future) political
speech. See, e.g., Kansas Judicial Review v. Stout, 519 F.3d 1107, 1115-18 (10th
Cir. 2008); Anderson v. Spear, 356 F.3d 651, 669 (6th Cir.) (citing Vi r gi ni a Socdy
Human Life, Inc. v. FEC, 263 F.3d 379, 388-90 (4t h CIiVSHL 1260 @ett) ( o
denied, 543 U.S. 956 (2004); California Pro -Life Council v. Getman , 328 F.3d 1088,
1093-95 (9th Cir. 20 0 3 ) CPI(Col 6 )Florida Right to Life, Inc. v. Lamar, 273 F.3d
1318, 1323-25 (11t h CIFRTLO)N@@1)on &b Ril32IF8d ah 2850 n ,
Minnesota Citizens Concerned for Life v. FEC, 113 F.3d 129, 132 (8th Cir. 1997)
(MCCLO) . ol n €& t h entcontextsthe ripemessnddcinine is somewhat
rel axed. e OFirst Amendment rights of frei

particularly apt to be found ripe for immediate protection, because of the fear of
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i rretr i ev abodglkertylvoTsven.ofiN@rth H empstead Bd. of Zoning Appeals,
282 F.3d 83, 90 (2d Cir. 2002) (internal citations omitted); = see also Kansas Judicial
Review, 519 F.3d at 1116 (quoting New Mexicans for Bill Richardson v. Gonzales, 64
F.3d 1495, 1499, 1500 (10th Cir.1995)).

This action i s fit for judicial decision, because the issues are purely legal.  See
VSHL Il, 263 F.3d at 390 (quoting Abbott, 38 7 U. S. at 149) . OSuf fi
usually found if the [law] imposes costly, self -executing compliance burdens or if it
chillsprotected Fi r st AmendmMdCGCL, 143cFt3d at 132 fciting Reno v.
Catholic Soc. Servs., Inc.,, 509 U.S. 43,69-71 (1993) (O06Connor , J. .,
guoted in Natioha2 Ri3deatAs2D9, Not addressi
would cause them har dship, because Vermont law imposes such burdens. It also
chills First Amendment rights when Plaintiffs must refrain from exercising their
First Amendment rights or risk enforcement of the law. See Kansas Judicial
Review, 519 F.3d at 1117-18; VSHL II, 263 F.3d at 390 (citing Abbott, 387 U.S. at

153). Government need not have enforced such a law against a person challenging

it for a court to hold the law unconstitutional. See, e.g., FEC v. Wisconsin Right to
Life, Inc., 551 U.S.449,  ,127 S.Ct. 2652, 2661, 2662-6 3 ( 2 OMRTL)II 6() o
B. Preliminary Injunction Standard
Pl aintiffs oOseeking a preliminary injunct.

are] likely to succeed on the merits, [(2)] that [they are] likely to suffer irreparable

harm in the absence of preliminary relief, [(3)] that the balance of equities tips in
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[ t hei r] favor , and [ (4)] t hat an Wiintgrwncti on

Natural Resources Def. Council, Inc., 555 U.S.  , 129 S.Ct. 365, 374 (2008)
(citations omitted).

Plaintiffs submit they prevail on each of these four factors. As to the second,
the 0l os s of First Amendment freedoms, f
unquestionably const it uElredsv. Bums, e4p7akSaInr, 873 i
(1976). So unless Plaintiffs receive the relief they request, they will suffer

irreparable harm. There is no adequate remedy at law. See id. As to the third and

or e

njury

fourt h, othe potenti al harm to independent

discussion of issues is great an d the public interest favors protecting core First
Amendment f rlema ®ighite Lifé6 Comm., Inc. v. Williams, 187 F.3d 963,
970 (8th Cir. 1999).

For the reasons that follow, Plaintiffs submit they prevail on the first factor
as well.

C. First Principle s

1. The Limited Power of Government

Campaign -finance laws regulate speech that is at the heart of a society with a
republican 0 i.e., a democratically elected representative & government. Thus, it is
useful to back up and recall the underlying principles. See, e.g., WRTL Il, 127 S.Ct.
at 2674 (obas is often the case in this

gotten this far in the analysis without
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the First Amendment come the separation of powers, see, e.g. Morrison v. Olson,
487 U.S. 654, 697-99 (1988) (Scalia, J., dissenting), and the limited and enumerated
powers of the federal government. See, e.g.,U.S. CoNsT. art. I, 8§ 8 (1787); id.
amend. X (1791); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). Even
before these principles c¢om&merican geale t@ uggl e
establish themselves as sovereign and (b) curb the power of government officials to
prevent the peopl e fr om % Centuriescof historym, qcl audirfgi c i al
Western history, are replete with ill begotten efforts to suppress political speech, 91
all the way back to when Moses said, oOLet my
pleased. See Exodus8-14.

Even today when some people advocate campaign -finance laws, they appear
to presume government has the power to regulate political speech however it likes,
unless speakers can somehow swim to some small island where they are safe from
the ocean of government power. See, e.g., 11 C.F.R. §114.15 (post-WRTL Il
regul ation saying what political speech is o0p
presumption has it exactly backwards. Here, persons 92 are free to engage in

political speech except when government constitutionally limits, bans, or otherwise

9% WRTL Il, No.06-969& 06-9 70, Appellee WRTLO6s Br. at 1 (
available at http://jamesmadisoncenter.org/WI/BriefforAppellee032207.pdf

91 Seeid. at 1-8.
2References to oOpersonso6 are to | egal persons
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regulates it. The presumption is not that political speech is limited, much less
banned, except when government permits it. Nor is the presumption that political
speech is regulated except when government permits it to occur without regulation.
After all, the fra mers established a government with the consent of the
governed, see, e.g.,U.S. ConsT. preambl e (1787) (0OWe the peo]
Stat &s.€@JnsT.Cch. |, art. 1 (oall persons are borr
and have certain natural, inherent, and unalienable rights, amongst which are the
enjoying and defending life and liberty, acquiring, possessing and protecting
property, and pursuing and obtaining happines
only those powers that the governed surrendered to it in the first place. In some
instances, those powers may be large. Nevertheless, they are limited and
enumerated. As the Supreme Court has held vis-a-vis the federal government:
Extraordinary conditions may call for extraordinary remedies. But
the ar gument necessarily stops short of an attempt to justify action
[that] lies outside the sphere of constitutional authority.
Extraordinary conditions do not create or enlarge constitutional
power . é Those who act under these grar
transcend the imposed limits because they believe that more or
different power is necessary.
A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 528-29 (1935)
(footnote omitted) (citing Ex parte Milligan, 71 U.S. (4 Wall.) 2, 120, 121 (1866);

Home Buil ding & Loan290MsSs308 426 (1938) ai sdel | ,
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2. The First Amendment as a Restriction on the Already
Limited Power of Government

Whatever government does, it may not exceed the power that the people have
delegated to it. These powersdi ncl udi ng the oOoconstitutional
regulate federal elections € ,6Buckley v. Valeo, 424 U.S. 1, 13 & n.16 (1976), and
each stateds parall el power over 1Itsee®egn, tho
NCRL Ill, 525 F.3d at 281 (citing Buckley, 424 U.S. at 13); VT. CONST. ch. Il, 88 43-

55 @ are further constrained by other law, including the First Amendment, which
provides that

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise th ereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances|,]

U.S. CoNnsT. amend. | (1791), and which applies to the states through the
Fourteenth Amendment. Id. amend. XIV (1868); Gitlow v. New York, 268 U.S. 652,
666 (1925) (freedom of speech and freedom of the press). What the Supreme Court
has held regarding the Second Amendment also pertains to the First:

The very enumeration of the right ta kes out of the hands of

government 9 even the [t]hird [b]ranch of [glovernment & the power to

decide on a caseby-case basis whether the right is really worth
insisting upon. A constitutional guar ant
assessments of its usefulne ss is no constitutional guarantee at all.

Constitutional rights are enshrined with the scope they were

understood to have when the people adopted them, whether or not

future legislatures or (yes) even future judges think that scope too

broad. We would not apply amnbadiamtcea mgodt approach to
prohibition of a peaceful neo -Nazi march through Skokie. See National

Socialist Party of America v. Skokie, 432 U.S. 43 (1977) (per curiam ).

The First Amendment contains the freedom -of-speech guarantee that
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the people ratified, which included exceptions for obscenity, libel, and

disclosure of state secrets, but not for the expression of extremely

unpopular and wrong -headed views.
District of Columbia v. Heller, 554 U.S. | 128 S.Ct. 2783, 2821 (2003
(emphasis in original).

Political speech is at the core of what the First Amendment protects. See
WRTL Il, 127 S.Ct. at 2665; McConnell v. FEC, 540 U.S. 93, 217 (2003) (quoting
Buckley, 424 U.S. at 48); FEC v. Colorado Republican Fed. Campaign Comm., 518
Uu. S. 604, 6Cbl6rad¢ RepublEgn | ¢ P ( cEuU V. Sand-rancisco County
Democratic Cent. Comm., 489 U.S. 214, 231 (1989)); Mcintyre v. Ohio Elections
Co mmo5d4 U.S. 334, 346-47 (1995); Austin v. Michigan Chamber of Commerce,
494 U.S. 652, 657 (1990) (quoting Buckley, 424 U.S. at 39); FEC v. Massachusetts
Citizens for Life,Inc., 479 U. S. 238 MCRL%]) ((I1gssklgy MabU.S.

at 39); FEC v. National Conservative PAC, 470 U. S. 480, NCPACH ) (1985

(quoting Buckley, 424 U.S. at 14); Buckley, 424 U.S. at 44 -45.93

93 A government that takes away the core of what the First Amendment protects
leaves what at most is at the periphery: Wearing profane jackets, FEC v. Colorado
Republican Fed. Campai gn Comm., 533 U. S. 431  Coldgr&léRepublidad 1) ( 0

116 ) ( Thomas, J. di ssenting) (collecting aut!l
pornography, McConnell, 540 U.S. at 265 (Thomas, J., dissenting) (collecting
authorities), 0 ma ky statemehts, filiegelawsuésf damcimg raude,

exhibiting drive -in movies with nudity, burning flags, and wearing military
uniforms|, plus] begging, shouting obscenities, erecting tables on a sidewalk, and
refusing to we Bixonwa Shnnk d&.tGo & .0 d B2 M,S. 377, 412
(2000) (Thomas, J., dissenting) (collecting authorities), quoted in ACLU of Ohio
Found., Inc. v. Ashbrook, 375 F.3d 484, 508 (6th Cir. 2004) (Batchelder, J.,
dissenting), cert. denied, 545 U.S. 1152 (2005); see also McConnell, 540 U.S. at 248
(Scalia, J., dissenting) (collecting authorities).
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Discussion of public issues and debate on the qualifications of

candidates are integral to the operation of the system of government

established by our Constitution. The First Amendment affords the

broadest protectiont o such political expression in o
unfettered interchange of ideas for the bringing about of political and

soci al changes de s iRottewd Unhey States,e35peD pl e. O

476, 484 (1957). Although First Amendment protections are n ot

confined to o0the eWineossvi New &ark, 833 USdeas, 0
507, 510 (1948), Ot here is practically wuni
purpose of that Amendment was to protect the free discussion of

governmental affairs of course including discuss i ons of candidates
Mills v. Alabama, 384 U.S. 214, 218 (1966). This no more than reflects

our oprofound national commi t ment to the
public issues should be uninhibited, robust, and wide -0 p e MNewdYork

Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). In a republic where

the people are sovereign, the ability of the citizenry to make informed

choices among candidates for office is essential, for the identities of

those who are elected will inevitably shape the course that we follo w as

a nation. As the Court observed in Monitor Patriot Co. v. Roy, 401 U.S.

265, 272 (1971), oit can hardly be doubt
guarantee has its fullest and most urgent application precisely to the

conduct of campaigns for political offic e . 0

Buckley, 424 U.S. at 14 -15 (brackets and ellipsis omitted), quoted in WRTL Il, 127

S.Ct. at 2665, and Mcintyre, 514 U.S. at 346; see also FEC v. Central Long Island

Tax Reform Immediately Comm., 616 F.2d 45, 54-55 (2d Cir. 1980) (en banc)

(Kaufman, C.J . |, concurring) (explaining why oOcampa
sort before us is of d¥YemontRightto ladfeCGomm.ilfcwt i onal i
Sorrell, 199 F. Supp. 2d 204, 212RUCDS6) V{( g Bdckay, @94 USO

at 14), r e vod dther grounds, 221 F.3d 376, 386, 389-91 (2d Cir. 2000) (rejecting a

narrowing gloss). Or, as the Supreme Court has also held:
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The freedom of speech and of the press guaranteed by the Constitution
embraces at the least the liberty to discuss publicly a nd truthfully all
matters of public concern without previous restraint or fear of
subsequent punishment. Freedom of discussion, if it would fulfill its
historic function in this nation, must embrace all issues about which
information is needed or appropri ate to enable the members of society
to cope with the exigencies of their period.
First Nat 01l Bank o #35B.8.s7650 76 (1978) @lepkid amitted) ,
(quoting Thornhill v. Alabama, 310 U.S.88,101-02 (1940) ) . There 0i
univer sal agreement that a major purpose of the First Amendment was to protect
the free discussion of ldga V&+¥7/h (beckdtsadmitted)f f ai r s .
(quoting Mills v. Alabama, 384 U. S. 214, 218 (1966) ) . OFr €
particular significan ce with respect to government because it is here that the state
has a special incentive to repress opposition and often wields a more effective power
of suppr Bsas 770 mll (citations, brackets, and internal quotations marks
omitted); see also McConnell, 540 U.S. at 248 -50 (Scalia, J., dissenting). Political
o0ospeech concerning publ i-expresdioh;@isthe i s mor e
essence of selfg o v e r n m@anrison %. Louisiana, 379 U.S. 64, 74-75
(1964). And self-government suffers when t hose in power suppress
competing Vi ews on publ i c i ssues of rom
S 0 ur c &ssociated Press v. United States, 326 U.S. 1, 20 (1945),
guoted in New York Times Co. v. Sullivan, 376 U.S. 254, 266 (1964).
Bellotti, 435 U.S. at 777 n.12. Gover nment is oconstitutionall
dictating the subjects about which persons may speak and the speakers who may

address a puldlati784-8b gisng .00 i ce Depdt of 4DBi cago

U.S. 92, 96 (1972)).
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Thus, it is not surprising & as WRTL Il repeatedly emphasized & that where

othe First Amendment iI's implicated, the tie |
not the censor. o 127 S.Ct. at 2669. The | av
protecting rather than stif | i ng s pld.eat 2667¢citing New York Times, 376

U.S. at 269-7 0 ) . I n other words, owe give the ben

censor ddhat p6746
Nor is it surprising that the First Amendment protects the use of money for
political spe ech, see, e.g., Austin, 494 U.S. at 657 (holding that using money to
support a candidate is speech (quoting Buckley, 424 U.S. at 39)); Bellotti, 435 U.S.
at 785 n.23 (citing Buckley, 424 U.S. at n.16); Buckley, 424 U.S. at 16-17 (collecting
authorities); McConnell, 540 U.S. at 250-56 (Scalia, J., dissenting), including speech
by corporations, such as VRLC. WRTL Il, 127 S.Ct. at 2671 -72 (citing Bellotti, 435
U.S. at 776-77); Austin, 494 U.S. at 657 (citing Bellotti, 435 U.S. at 777); Bellotti,
435 U.S. at 780 n.15, 784 (citing Santa Clara County v. Southern Pac. R. Co., 118
U.S. 394 (1886)); McConnell, 540 U.S. at 256-62 (Scalia, J., dissenting). While
Bellotti was about ballot issues, 435 U.S. at 767 -68, 795, its holding is not limited to
corporations, seeid. at 776-77, or ballot issues. See, e.g., Citizens Against Rent
Control v. City of Berkeley, 454 U. S. 290, 298 (1981) (distin
includes mor e than ball ot i ssues, from oOcan

Bellotti, 435 U.S. at 7 90)).
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D. The Unambiguously Campaign Related Principle
1. The Principle Itself

The government 6s plectiossris selfdimitng dgra énsute ¢hat

l aw 1is not 0 i mp e rBudkleys established bhatogavernnéent may
regulate political speechonly when it i s ounambiguously relat
a particular € candidatedé in the jurisdicti

ounambiguously campai gli atr8& |Ifpdlitecal peethodoes soh o r t .

fit a particular category 9 of unambigu ously-campaign-related speech, then

government may not regulate it as such. And if political speech does not fit any

category of unambiguously -campaign-related speech, then government may not

regulate itatall.  Seeid. at 80-81; NCRL Ill, 525 F.3d at 2 81 (quoting Buckley, 424

US.at80);, Broward Coal . of Condos. , Homeowner s As
Browning, No. 08-445, 2009 WL 1457972 at *5 (N.D. Fla. May 22, 2009) (summary -

judgment order (quoting Buckley, 424 U.S. at 80)); % Center for Individual Freedom

v. Ireland, 613 F.Supp. 2d 777, 785 (GIFD.6) W.(\gqaBackleydh @9 ) ( ¢
424 U.S. at80); Br oward Coal . of Condos. , Homeowner s
v. Browning, No. 08-445, 2008 WL 4791004 at *7 (N.D. Fla. Oct. 29, 2008)

(prelimin ary -injunction order (quoting Buckley, 424 U.S. at 80)), clarified on other

9% Infra Part I1.D.3.

9 VC Exh. 19.
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grounds, 2008 WL 4878917 (N.D. Fla. Nov. 2, 2008); 9 National Right to Work Legal
Def. & Educ. Found., Inc. v. Herbert, 581 F. Supp.2d 1132, 1141 (D. Utah 2008)
(quoting Buckley, 424 U.S. at 80), 1144 (citing Buckley, 424 U.S. at 80).
2. The Underpinnings of the Principle
The unambiguously -campaign-related principle, which derives from First
Amendment law on freedom of speech, see Buckley, 424 U.S. at 80-81,°" and
therefore is incorpor ated against the states, see Gitlow, 268 U.S. at 666, 9 flows from
the principle that law regulating First Amendment liberties must not be overbroad.
Buckley, 424 U.S. at 80 (o0i mpermissibly broadod).
Buckley anchored its entire analysis in the principlet h a't o[i]n a repu
the people are sovereign, o6 and o[d]iscussion
gualifications of candidates are integral to the operation of the system of
government establ i shed Idwatld ulmso Gang Atandtjustt i on. O

before establishing the express -advocacy test, id. at 44 & n.52 & Buckley noted a

9% VC Exh. 20.

97 The power to regulate federal and state elections, by contrast, is a self -limiting
enumerated power that derives from federal and state  constitutions, respectively.
See supra Part I1.C.2.

98 Thus, the unambiguously -campaign-related principle does not depend on state

law, any more than any other part of the First Amendment does. States do not

determine for themselves what the Constituti on means. See, e.g.,U.S. CONST. art.

VI (17T&hi)s Constitution €& shall be )Malb@yvsupr eme
Madison, 5 U.S. (1 Cranch) 137 (1803); Brown v. Board of Education, 347 U.S. 483

(1954).
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dissolving-di sti nction problem that threatens to ir
in their sovereign, self -governing role, a problem that requires a bright line o}

between (1) odi scussion of i ssues and candi dat
def eat of @tapratectdrdihag pabitical speech:

[T]he distinction between discussion of issues and candidates and
advocacy of election or defeat of candidates may often dissolve in
practical application. Candidates, especially incumbents, are
intimately tied to public issues involving legislative proposals and
governmental actions. Not only do candidates campaign on the basis
of their positions on various public issues, but campaigns themselves
generate issues of public interest.

Id. at 42 (emphasis added), quoted in VRLC I, 19 F. Supp.2d at 213. The Court
el aborated on the need for a bright l' i ne bet
gener al advoc adcsyod iacnidt a(t2i on 6 :
Whether words intended and designed to fall short of invitation would
miss that mark is a question both of intent and of effect. No
speaker[s], in such circumstances, safely could assume that anything
[they] might say upon the general su bject would not be understood by
some as an invitation. In short, the supposedly clear -cut distinction
between discussion, laudation, general advocacy, and solicitation puts
the speaker][s] in these circumstances wholly at the mercy of the varied
understan ding of [their] hearers and consequently of whatever
inference may be drawn as to [the speakers
Such a distinction offers no security for free discussion. In these
conditions it blankets with uncertainty whatever may be said. It
compels the speaker[s] to hedge and trim.
Id. at 43 (emphasis added; brackets, citations, and internal quotation marks
omi tted). 0ANd, as Othe distinction between

may often dissol ve i nid,pr42,ahe ontyavhy taappepentitheat i on, ©
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unjustified burdening of nonelection speech i
unambiguousl y c¢amm@bacCgmell,r5d4d &s. atd283 (Thomas, J.,
dissenting) (quoting Buckley, 424 U.S. at 81).
The en banc Second Circuit followed Buckley on dissolving distinctions by
noting that the

Supreme Court made note of the broad protection to be given political
expression, including discussion of candidates, and added, quoting the
lower court opinion:

0 Pu b | iscussiom iof public issues which are also

campaign issues readily and often unavoidably draws in

candidates and their positions, their voting records and

other official conduct. Discussions of those issues, and as

well more positive efforts to influence pu blic opinion on

them, tend naturally and inexorably to exert some
influence on voting at elections. ¢

Central Long Island, 616 F.2d at 53 (quoting Buckley, 424 U.S. at 42 n.50).
And the Fourth Circuit explained the importance of the unambiguously -
campaign -related principle:

Buckley ... recognized that legislatures have ... power to regulate

elections, and ... may establish standards that govern the financing of

political campai gns. € The Court simultan
campaign finance restric tions operate in an area of the most

fundamental First Amendment activities, and thus threaten to limit

ordinary political expression. &

Buckley ... recognized the need to cabin legislative authority over
elections in a manner that sufficiently safeguards vital First
Amendment freedoms. It did so by demarcating a boundary between
regulable election -related activity and constitutionally protected
political speech: after Buckley, campaign finance laws may
constitutionally regulate only those actions that ar e unambiguously
related to the campaign of a particular ... candidate.
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NCRL Ill, 525 F.3d at 281 (brackets, citations, and internal quotation marks

omitted). This principle ensures that the law regulates only speech that

government has the power to reg ulate. See id. (quoting Buckley, 424 U.S. at 80).
3. What is Unambiguously Campaign Related?

Beginning with a presumption of freedom, not regulation, of political speech,

see, e.g.,, Broward, 2008 WL 4791004 at *7 (oUnfettered a

the rul e, not t h ¥ thee Suprene tCount hasdrgcognized the forms of
political speech that government may, subject to further inquiry, 100 have the power
to regul ate and thereby has in effect defined

speech fitting on e or more of the following three categories:
a. Political Committees
In the first category are contributions received by and spending by persons
that the jurisdiction in question 1%begauseegul at
they (1) fall under a politica |-committee definition that is not unconstitutionally
vague and (2) pass the proper oOundepurpdshe cont

test.102 o Expenditures of <candidates and political

99 Supra Part II.C.1.

100 Infra Part II.E.2.

101 Or whatever label a jurisdiction uses.
102 Infra Part Il.F.1.a.
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by definition, c Buokfey #2¢ U.S. ate/9, guoteddin McConnell, 540

U.S. at 170 n.64. The same is true of contributions they receive. See, e.g., id.at 23

n.24 (stating that money oOprovided to
committee either directly or indirectly through an intermediary constitute[s] a
contributionéd), dire8 cdntricatioesrts tandidates, goarties, and
campaign committees). 0So defined,
candidate[s] or [ tdha&v8r] campaign[s]. 6
b. Contribut ions

In the second category are donations that the Supreme Court has allowed the
jurisdiction in question to regulate even though they are received by persons the
jurisdiction may not regulate as political committees:

1 Contributions the persons receive for the purpose of making
contributions to political committees. See id. at 23 n.24 (stating that
money oprovided t o a candidat e or
commi ttee é indirectly through an
contributiond¢), indi&ct ¢onteblitiens roi carglidates)

parties, and campaign committees), quoted in FEC v. Survival Educ.
Fund, Inc., 65 F.3d 285, 294 (2d Cir. 1995).

1 Spending for political speech coordinated with a candidate, the

cand

dcontri

candi dateds agent s, oittee, tsdeed. at 7B naddted at e ds c on

in Survival Educ. Fund, 65 F.3d at 294, with the law permitted to
treat such coordinated speech as a contribution. See id. at 46-47 &
n.53,103 and

1 Contributions the persons receive that are earmarked, id. at 23 n.24,
78, for expenditures, Survival Educ. Fund, 65 F.3d at 295, i.e., express

103 Cao v. FEC, No. 08-4887 (E.D. La.), challenges, inter alia, whether government

may regulate all such speech involving (1) national political parties and (2) other
political parties.
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advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80; Survival
Educ. Fund, 65 F.3d at 295.

Agai n, 0O[ s]o defined, 6contributionsd ¢é
campaign[s]. 6 Buckley, 424 U.S. at 78. Also in this second category are:

1 Contributions received under particular parts of 2 U.S.C. §  441i, see
McConnell, 540 U.S. at 161-89 (upholding 2 U.S.C. § 441i.b, d, e, f
(2002)),104 which are not at issue here and which FECA pr e-empts
state and local governments from regulating, see 2 U.S.C. §453.a
(2002), and

1 Contributions received by persons who do electioneering
communications as defined in FECA, McConnell, 540 U.S. at 195-99,
whose only reasonable interpretation is as an a ppeal to vote for or
against a clearly identified candidate. WRTL Il, 127 S.Ct. at 2659,
2667, 2669 n.7.

C. Spending for Political Speech

In the third category is spending for political speech that the Supreme Court

has allowed the jurisdiction in question  to regulate even though it is by persons the

104 Addressing contributions rather than spending for political speech, see
McConnell, 540 U.S. at 136 n.39, 138 (citing FEC v. National Right to Work Comm.,
459 U.S. 197, 206-11 (1982)), the Court facially upheld Sections 441i.b, 441i.d,
441i.e, and 441if, id. at 161-89, plus Section 44lia. Id. at 133-61. Since
government may regulate contributions and spending for political speech only when
they are unambiguously campaign related, supra Part II.D.1 -2, it follows that some
contributions, the regulation of whi ch McConnell facially allowed, are
unambiguously campaign related. However, the holding in the McConnell facial
challenge does not foreclose as-applied challenges. See Wisconsin Right to Life, Inc.
v. FEC, 546 U.S. 410, 411-1 2 ( 2 OMR®L) I 6 |see alsoMcintyre, 514 U.S. at 356
n.21 (citations omitted). RNC v. FEC, No. 08-1953 (D.D.C.), challenges, inter alia,
whether government may regulate all such speech involving (1) national political
parties and (2) other political parties.
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jurisdiction may not regulate as political committees: 105 (1) Express advocacy as
defined in Buckley and (2) electioneering communications as defined in FECA
whose only reasonable interpretation is as an appeal t o vote for or against a clearly
identified candidate, i.e., electioneering communications as defined in FECA that
pass the appeal -to-vote test.
I From Buckley to WRTLII

To understand these two subcategories, it is helpful to begin with the premise
that per sons are free to engage in political speech without limit or other regulation,
except when government constitutionally limits or otherwise regulates it, 106 and
then review the case law on spending for political speech by persons that a
jurisdiction may not r egulate as political committees.

€) Buckley

Buckley divided such spending into express advocacy and issue advocacy and
held that government may regulate only express advocacy. 424 U.S. at 44 & n.52,
80; see also WRTL II, 127 S.Ct. at 2659 (citing MCFL, 479 U.S. at 249); VRLC I, 221

F.3d at 386; Central Long Island, 616 F.2d at 53; cf. 2 U.S.C. § 431.17 (following

105 One should avoidthe term oO0expenditured here, becausc
persons, oexpenditured is a term of art t hat
defined in Buckley. See 424 U.S. at 44 & n.52, 80; 2 U.S.C. § 431.17 (2002)

(following Buckley by limiting the statuto ry independent -expenditure definition to
express advocacy) . Similarly, ocontributiono
unambiguously campaign related. See Buckley, 424 U.S. at 23 n.24, 78.

106 Supra Part 1.C.1 -2.
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Buckley by limiting the statutory independent -expenditure definition to express
advocacy).107

Under Buckley, this was the only form of such spendin g that was
unambiguously campaign related. See424 U.S. at 80-81; VRLC I, 19 F. Supp.2d at
215 (holding pre -McConnell that subjecting a state statute to an express -advocacy
narrowing gloss meant that o6only spending whi
campaign of a particular candi dated must
(quoting Buckley, 424 U.S. at80), r evdd on ot BA F.3dgat 386) 889 91
(rejecting the narrowing gloss and not addressing the unambiguously  -campaign-
related princip le).108 The express-advocacy test, under which speech is express
advocacy only if it expressly advocates the election or defeat of a clearly identified
candidate wusing terms oOoOsuch as ©O6vote for,d ¢

6Smith fog, Cohwatees agai nst, Bucklay,eA4RdelUaSt at 4 &[ or ] 6 |

107 See alsoVC 1 192 (collecting a uthorities).

1See also Virginia Socdy f263F.3837:a388 (4thiCif. e | nc
200 1VYSHUIBG) ( h ol dMcQomnell phatethe express -advocacy test allows
regulating only o06spending that i's unambiguo
par t i cul ar € candidated and not regul ating ©6i
political r e Buckley, @ U(Sgat ®t80))) BEC v. Furgatch, 807 F.2d

857, 860 (9th Cir.) (holding pre -McConnell thatthe express-advocacy test | i mi
disclosure provi sion Oprecisely to é spending ¢&
campaign of a particul arBucldey, d24nUdS. dt 8@))e Gedd. ( qu o't
denied, 484 U.S. 850 (1987).
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n.52, 80, quoted in McConnell, 540 U.S. at 191, and MCFL, 479 U.S. at 249,190 i s
directed precisely to that spending that is unambiguously related to the campaign
of a partircdi da tldeéato®a see also McConnell, 540 U.S. at 281

(Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81). Applying the test to

109 This is the standard under the Constitution, see Anderson, 356 F.3d at 663 -66

(applying Buckley post-McConnell to a state statute); Center for Individual Freedom

v. Carmouche, 449 F.3d 655, 665 &CFIR1&) ((BgsdameQi r(. c izt
Anderson, 356 F.3d at 664 -65), cert. denied, 549 U.S. 1112 (2007); Heller, 378 F.3d

at 985 (same) (citing Anderson, 356 F.3d at 664-6 5 ) and Vermont may n
the definition of express advocacy | aid down
West Virginians for Life, Inc. v. Smith , 919 F. Supp. 954, 959 (S.D. W.Va. 1996)

(MVFL I16) . viwowa@lsl vy, a state |l egislature cannot

interpretation ofldtapCComstatwytiontbe positio
words Oexpressly advocatingo Geatalnipnglsleandact | y v
616 F.2d at 53.

Moreover, i n describing express advocacy, one s
words, 6 because (1) It may give the i mpressi
constitute express advocacy, a belief -that t

advocacy definition belies , see, e.g., Elections Bd. v. Wisconsin Mfrs. & Commerce,

597 N.W.2d 721, 730 (Wis.) (quoting Buckley, 424 U.S. at 44 n.52; MCFL, 479 U.S.

at 249), cert. denied, 528 U. S. 969 (1999), and (Qlke the pl
t he phrases 0Osham-chséseds iadsed adsocacy, 06 a |
a dv o c @& dsyabdpejorative one that those favoring more regulation of political

speech often use. SeeJames Bopp, Jr. & Richard E. Coleson, The First Amendment

Is Still Not A Loophole: Examining McConnelld s  Etworcte Buckleyd s Gener al
Rule Protecting Issue Advocacy, 31 N. Ky. L. Rev. 289, 293 n.25 (2004) (citing

McConnell v. FEC, 124 S.Ct. 619, 762 (2003) (Kennedy, J., dissenting as to an
electioneering-c o mmuni cati ons ban) (o[l ]t isdisdainmeasur
for protected speech that it would label as sham the mode of communication
sophisticated speakers choose because it is t
wordso i s disrespectful or dismissive of righ
Amendment protects, and the Supr enmneta, Gaaart ods U
holding. See McConnell, 540 U.S. at 126-27, 128 n.18, 191-93, 194 n.77, 217, 219,

quoted in WRTL Il, 127 S.Ct. at 2667 (quoting the brief of an advocate of more

regulation); see also WRTL Il, 127 S.Ct. at 2669 n.7 (quoting a concurring opinion).
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di sclosure requirements, for exampl e, assures
on spending that is unambiguous | y ¢ amp ai g rBuckley] 424 UeSd at &1.
(b) McConnell and WRTL I
Then McConnell in effect established that electioneering communications as

defined in FECA, 11whi | e not express advocacy, can al so

110 In short, electioneering communications as defined in FECA are communications
that (1) are Broadcast, 2 U.S.C. § 434.f£3.A. (2002), (2) run in the 30 -60 Day
Windows, id. 8434.f.3.A.i.ll, (3) have a clearly identified candidate in the
jurisdiction in question, see id. 8§434.f.3.A.i.l, (4) are targeted to the relevant

electorate, id. 8434.f.3.A.i.lll, and (5) do not expressly advocate. See id.
8434.1.3.B.ii; infra Part Il.D.3.c.i ii; see also 2 U.S.C. §434.f.3.B (additional
exceptions not materi al here). FECA defines
follows:

(A) In general

(i) The term oel ectioneering communi
broadcast, cable, or satellite communication which 9

() refers to a clearly identified candidate for [flederal
office;

(1) is made within &

(aa) 60 days before a general, special, or runoff
election for the office sought by the candidate; or

(bb) 30 days before a primary or preference
election, or a convention or caucus of a political
party that has authority to nominate a candidate,
for the office sought by the candidate; and

(1) in the case of a communication which refers to a
candidate for an office other than President or Vice
President,istar get ed t o the relevant el ecto
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(B) Exceptions
The term oOelectioneering com@mmunicationdé do

(i) a communication appearing in a news story, commentary, or
editorial distributed through the facilities of any broadcasting
station, unless such facilities are owned or controlled by any
political party, political committee, or candidate;

(i) a communication which constitutes an expenditure or an
independent expenditure under this Act;

(i) a communication which constitutes a candidate de bate or
forum conducted pursuant to regulations adopted by the
[Federal Election] Commission, or which solely promotes such a
debate or forum and is made by or on behalf of the person
sponsoring the debate or forum; or

(iv) any other communication exempte d under such regulations
as the [Federal Election] Commission may promulgate
(consistent with the requirements of this paragraph) to ensure
the appropriate implementation of this paragraph, except that
under any such regulation a communication may not be
exempted if it meets the requirements of this paragraph and is
described in section 431(20)(A)(iii) of this title.

(C) Targeting to relevant electorate
For purposes of this paragraph, a communication which refers to a
clearly identified candidate for [fle der al of fice i s Ot arget e

rel evant el ectorated6 if the communicati on
more persons--

(i) in the district the candidate seeks to represent, in the case of
a candidate for Representative in, or Delegate or Resident
Commissi oner to, the Congress; or

(i) in the State the candidate seeks to represent, in the case of a
candidate for Senator.
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to the campaign of aparticu | ar é ¢ a nNCRIdIA, t 525 F63d at 281 (ellipsis in
original) (quoting Buckley, 424 U.S. at 80). McConnell did so by rejecting a facial
challenge to the regulation of such communications, because they can be the
ofuncti onal e g ui v ad ceanct $eebfi0 UeSx gi R06;sNCRLalld, v 525

F.3d at 281 -82; see generally Citizens United v. FEC, u.S. , S.Ct. ,

No. 08-205, 2009 WL 1841614 (U.S. June 29, 2009). 111 However, McConnell left
open the possibility of an as-applied challenge, WRTL |, 546 U.S. at 411-12, which
WRTL Il addressed. 127 S.Ct. at 2659.
() WRTLII

WRTL Il limited McConnell, see, e.g., id. at 2699-2704 (Souter, J., dissenting),
by holding that government may regulate electioneering communications as defined
in FECA whos e only reasonable interpretation is as an appeal to vote for or against
a clearly identified candidate. Id. at 2659, 2667, 2669 n.7 (controlling opinion);
NCRL Ill, 525 F.3d at 282; Broward, 2009 WL 1457972 at *5 (quoting NCRL I,
525 F.3d at 282; WRTL |1, 127 S.Ct. at 2667); Broward, 2008 WL 4791004 at *7

(quoting NCRL Ill, 525 F.3d at 282; WRTL Il, 127 S.Ct. at 2667); National Right to

2 U.S.C. §434.f£.3. Whatever its faults, see, e.g., McConnell, 540 U.S. at 248-49
(Scalia, J., dissenting), 262 -64 (Scalia, J., dissent ing), 323 (Kennedy, J., dissenting),
this definition is not vague. See id. at 190-94 (majority opinion).
111 VC Exh. 21.
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Work, 581 F. Supp.2d at 1144 (quoting WRTL Il, 127 S.Ct. at 2667).112 In addition,
Plaintiffs submit that for the only r easonable interpretation of speech to be an
appeal to vote for or against a clearly identified candidate, it must have a clear plea
for action urging voting.  Cf. FEC v. Furgatch, 807 F.2d 857, 864 (9th Cir.), cert.
denied, 484 U.S. 850 (1987).

Thus, If:

1 Political speech is not an electioneering communication as defined in
FECA, WRTL, 127 S.Ct. at 2669 n.7 (holding that the appeal -to-vote

test oO0is triggered only if the speech meet
of 6 the FECA edmegnicatienrdefie tiany HICRL Ill, 525

F.3d at 282 (o0to be € the O6functional equi
communi cation must qualify as an 06el ection
defined by é4324(U.)9.30.( ARR{L 1), 6127(ScCt. ati n g

2667)); Broward, 2009 WL 1457972 at *5 (quoting NCRL Ill, 525 F.3d

at 282, and citing WRTL Il, 127 S.Ct. at 2667); Broward, 2008 WL

4791004 at *7 (quoting NCRL Ill, 525 F.3d at 282, and citing WRTL II,

127 S.Ct. at 2667); National Right to Work, 581 F. Supp.2d at 1144

(citing NCRL Ill, 525 F.3d at 282), 1150 (citing NCRL Ill, 525 F.3d at

282), or

T There is some reasonable interpretation 0
vote for or againsto a dWNR@lalk 137 SiCdent i fi ed
at 2670 (oreasonabl y thingiother ehanpasan e d son
appeal tad. atot @6y 4 (Alito, J. concurring)
interpreted as anything ot NERLIIIt BZbn an appe

F.3d at 282; Broward, 2009 WL 1457972 at *5 (quoting NCRL Ill, 525
F.3d at 282; WRTL Il, 127 S.Ct. at 2667); Broward, 2008 WL 4791004
at *7 (quoting NCRL Ill, 525 F.3d at 282; WRTL I, 127 S.Ct. at 2667);

112 A word of caution: The appeal -to-vote test does not ask whether particular
speech has a reasonable interpretation as an appeal to v ote for or against a clearly
identified candidate in the jurisdiction in question. Instead, it asks the opposite: It
asks whether this is the only reasonable interpretation, WRTL Il, 127 S.Ct. at 2667,
which is why WRTL Il significantly limits McConnell. See id. at 2699-2704 (Souter,
J., dissenting).
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National Right to Work, 581 F. Supp.2d at 1144 (quoting WRTL Il, 127
S.Ct. at 2667), 1150 (quoting WRTL Il, 127 S.Ct. at 2667), 113

then the polit ical speech does not fit into this subcategory and is not regulable as
such.

While only a ban on electioneering communications as defined in FECA was
at issue in WRTL Il , 127 S.Ct. at 2661, 2663, the Court consistently employs
broader terms, repeatedly s tating that the First Amendment protects such speech,
id. at 2669 n.7, when it has some reasonable interpretation other than as an appeal
to vote for or against a clearly identified candidate, id. at 2670, 2674 (Alito, J.,
concurring), not i gtuisdaq,, d bam,mbut omore sbtoadly from

0 r e g u |l B4tmieaming, nét only bans but also limits and disclosure requirements,

113 Three concurring justices in  WRTL Il question whether the appeal -to-vote test
itself is impermissibly vague, seel27 S.Ct. at 2669 n.7 (citing id. at 2680-81 (Scalia,
J., concurring in part and concurring  in the judgment)), and another who joined the
controlling opinion has reserved the question.  See id. at 2674 (Alito, J., concurring).
To whatever extent vagueness is a problem with the appeal -to-vote test, two factors
limit this problem. First, the app eal-to-vote test applies only to electioneering
communications as defined in FECA. Id. at 2669 n.7 (controlling opinion). And
second, the tie, if there is one, goes to the speaker. 1d. at 2669; see also id. at 2667
(hol ding that the ¢éndfitvof anyndowgbtto pyoiestieg rathbrehanb

stifling s pMeswcrbrk Tinfes, i376iUnSg at 269-7 0) ) , 2674 (owe g
benefit of the doubt to speech, not censor shi
114 See WRTLIl, 127 S. Ct . at 2671 (0This Couing has n
interest in regulating ad s, |l i ke WRTLOS, t hat are neither
functional equivalent. The District Court below considered interests that might

justify regulating WRTLOGs ads her e, and found none suf

reachthe same conidl(wsvieom@) ,ect the contention tha

be requlated because express electiidhn 0Adwoagpoy amay

expressing support for the local football team could not be  regulated on the ground

that such speechis | ess ©6cored than corporate speech
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wi t h o0di scl osurebd including attribution/iderl
requirements, 115 and reporting requirements.
ii. Two Sub categories
Since McConnell, 540 U.S. at 190-94, some have asserted the express-
advocacy test no longer exists. This was incorrect before WRTL Il, see Anderson,
356 F.3d at 663 -66; CFIF | , 449 F.3d at 665 & n.7 (citing Anderson, 356 F.3d at 664 -

65); ACLU of Nevada v. Heller, 378 F.3d 979, 985 (9th Cir. 2004) (citing Anderson,

have held may be restricted 6)id. (0 That a compelling i nt e
restrictions  on express advocacy tells us little about whether a compelling interest

justifies restrictions on issue advocaddya}),; 2664 (O0OBCRA surviyv
scrutiny to the extent it regulates express advocacy or its func
id at 2673 (0t he i ntAustie astjustifyeg ceguiatioz e af corporate

campaign speech and extended in McConnell to the functional equivalent of such

speech has no application to issue addiatcacy o
2672 (0t cegulptorstoff yWRTLOsS ads, this interest m
another step to ads that are not the functional equ ivalent of express advocacy.

Enough i s enough. | ssue ads I i ke WRTLOGs a

contributions, and the quid -pro-quo corruption interest cannot justify  regulating
t hemo) (emphasiid (Deuoh i gi paonmplophyleis iagroach

to regulating expression is not <consi sitheartt 2wi5t9h ( Dtt rhi
interests held to justify restricting  corporate campaign speech or its functional

equivalent do not justify restricting i ssue adviwo(ctawe have th@&&cogni z
the interests held to justify the regulaton of campai gn speech and i
equi val ent d 06 mi ghregulatiant odpplsy @ et addvtoe2&& & )(; 0o u

assumption in McConnell t hat 0t he i nt er e s tregulatioh atof j ust i
campaign speech might not apply to the regulaton of genui ne idsaue ads
2673 (MaCohnell Court ¢é was willing to 6assume that

the regulation of campaign speech might not apply to the regulation of genuine
i ssue aldenpldayis afdded; citations omitted).

115 So me jurisdictions cal l attribution/identi
requirements, e.g.,, 11 C.F.R. § 110.11 (2006), yet that is a misnomer.  Majors V.
Abelb 361 F. 3d 349, 35Magr«Iltch) Cir. 2004) (0
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356 F.3d at 664 -65), and it remains incorrect. See WRTL Il, 127 S.Ct. at 2684
(Scalia, J., concurring in part and concurring in the judgment).
It is true that McConnell held that the express-advocacy test d rather than
being the sole boundary arie-avisdpergposvilear theme nt 6 s
jurisdiction in question may not regulate as political committees 0 is a bulwark
against unconstitutional vagueness and overbreadth, 540 U.S. a t 190-94, and stated
that neither Buckley nor MCFL 0 suggested t hat netheravagjle norhat wa
overbroad woul d be required to toe theldsaadd® expre
(emphasis added).
However, when law reaches beyond speech that is unambiguo usly campaign
related in the jurisdiction in question, it is overbroad. See, e.g., Buckley,424 U.S. at
80 (o0i mpermissibly broad¢). Someti meSee, over b

e.g., id. at 44-51, 79-81.116

116 Moreover, it does not follow from McConnell that law regulating political speech

is constitutional as long as the law is not vague.  See540 U.S. at 192; Anderson, 356
F.3d at 663 -66; CFIF | , 449 F.3d at 665 & n.7 (citing Anderson, 356 F.3d at 664 -65);
Heller, 378 F.3d at 985 (citing Anderson, 356 F.3d at 664 -65). That cannot be.
First, this comes close to starting with the premise that political speech is not free.
Under the Constitution, one starts with the opposite premise. Supra Part II.C.1 -2.
And second, this ignores the words onor overhb
See McConnell, 540 U.S. at 192. Besides, saying that law regulating political
speech is constitutional as long as the law is not vague would allow government to
regulat e, limit, or ban any political speech in any non-vague way, regardless of
whether the law was overbroad.

While it may seem unnecessary to point this out, the Federal Election Commission
(OFECO6) wunsuccessful WRTLt and &VRTLtII hhy sssertingctiia ¢ 1 n
FECAOGSs e | e ccomnumoatenm ibang 2 U.S.C. § 441b.b.2 (2002), was
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Instead of doing away with the express -advocacy test, McConnell and WRTL
Il taken together expand the concept of what government may, subject to further
inquiry, 117 regulate to include not only express advocacy as defined in  Buckley, see
WRTL I, 127 S.Ct. at 2659 (controlling opinion) (citing MCFL, 479 U.S. at 249), but
also electioneering communications as defined in FECA that pass the appeal -to-vote
test. Id. at 2659, 2667, 2669 n.7. Although neither McConnell nor WRTL Il uses
t he phrase oOunambi guou ditgee MicCanpedl,i540n).Sr o 28at ed, O
(Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81), 283 (Thomas, J.,
dissenting) (quoting Buckley, 424 U.S. at 81), their net effect is to expand the
unambiguously -campaign -related definition in this way. E.g., NCRL lll, 525 F.3d
at 281-82.

The Supreme Court has never allowed regulation of any other form of

spending for political speech by persons that the jurisdiction in question may not

constitutional, because it was not vague. See, e.g., WRTLIl, Appel |l ant FECOs B
41 (Feb. 2007), available at

http://jamesmadisoncenter.org/WI/FECAppellantBrief.pdf ; WRTLI, Appel | ee FEC3
Br. at 10, 27 -28, 34 (Dec. 2005),

available at http://famesmadisoncenter.org/WI/B riefforAppellee.pdf . What the FEC

did not acknowledge was that the absence of vagueness is not enough to make a law

constitutional, see WRTL II, 127 S.Ct. at 2672 (quoting MCFL, 479 U.S. at 263), and

it does not matter whet her mtign@ingBgplCdble lae,r r or st
applying inapplicable law, engaging in result -oriented reasoning, or just not writing

clearly. See Comments of the James Madison Ctr. for Free Speech on FEC Notice

2008-13 at 7 n.10, 8-9 n.16, 10 n.20, 11 nn. 21, 24 & 27, 12 n.2 8, 15 n.38 and
accompanying text (Dec. 19, 2008) (collecting FEC examples), available at
http://lwww.fec.gov/law/policy/enforcement/2009/comments/comm18.pdf

117 Infra Part I.E.2.
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regulate as political committees. E.g., WRTLIl, 127 S. Ct . at 2671 (0Th
never recognized a compelling interest i n regul ating
neither express advocacy nor its functional
Supreme Court has not recognized as unambiguously campaign related any other
form of spending for political spe ech by such persons. See NCRL Ill, 525 F.3d at
281-82, followed in National Right to Work, 581 F. Supp.2d at 1144, 1150; Broward,
2009 WL 1457972 at *5; Broward, 2008 WL 4791004 at *7 -8 & n.6.

Plaintiffs submit that this Court, like other courts, should reject expanding
the definition beyond these boundaries. Contrary to what may be a premise behind
law challenged in this action, McConnell, especially as limited by WRTL Il, simply
did not break the dam holding back a flood of regulation of political spe  ech.
Instead, McConnell upheld a particular statute against a facial challenge without
breaking the dam, and WRTL Il reinforced the dam. See, e.g., WRTL Il, 127 S.Ct.
at 2659, 2667, 2669 n.7; McConnell, 540 U.S. at 190-94.

iii. Limited Subcategories, No Ove rlap

At this point, it is important to recognize that regardless of whether
electioneering communications as defined in FECA pass the appeal -to-vote test,
they are not express advocacy as defined in Buckley nor are they an alternative
definition of expres s advocacy. By definition, express advocacy and electioneering
communications as defined in FECA are mutually exclusive. They do not overlap.

Indeed, they cannot overlap, because Buckley limited the FECA expenditure and
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independent -expenditure definitio ns to express advocacy, 424 U.S. at 44 & n.52, 80;
cf. 2 U.S.C. §431.17 (following Buckley by limiting the statutory independent -
expenditure definition to express advocacy), and under FECA, neither expenditures
nor independent expenditures are electioneer ing communications. 2 U.S.C.
8§434.1.3.B.ii; see NCRL Ill, 525 F.3d at 282 (stating that electioneering
communications are 0bey ceedido McQopnelt 546 UG . citvocacy)
189 (stating that the electioneering -communication definition is not lim ited to
express advocacy). Besides, courts have allowed government to regulate the two
types of speech differently. 118

It is also important to recognize that since the appeal -to-vote test applies only
to electioneering communications as defined in FECA, e.g, WRTL Il, 127 S.Ct. at
2669 n.7, government may not regulate other communications by saying their only
reasonable interpretation is as an appeal to vote for or against a clearly identified

candidate. 119

118 See supra Part 11.D.3.b (noting that government may regulate contributions
earmarked for express advocacy but that the Court has facially upheld regulation of
all contributions received by persons who do electioneering communications as
defined in FECA, with the caveat that they pass the appeal -to-vote test).

119 It is true that only electioneering communications as defined in FECA were at
issue in WRTL Il, see 127 S.Ct. at 2658 -61, yet that is not the reason the appeal -to-
vote test applies only t o such communications. Rather, the appeal -to-vote test
applies only to such communications, because the Court said so. Id. at 2669 n.7.

It is true also that NCRL Il holds that the second part of what in effect was North

Car ol i na éadvoeagypefipitoors 6 which was similar to the second part of the
FECOs e-adpocaeysdsfinition, compare 525 F.3d at 280 -81 (quoting N.C. GEN.
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One additional point: From WRTL Il, we learn that sp eech fitting a
particular description 200 pl|l ai nl y6 has a reasonable interp
appeal to vote for or against a clearly identified candidate. Id. at 2667. It does not
follow, however, that only speech fitting this description has such a n interpretation.
To avoid regulation, speech need not fit any of this description. Instead, it need
have only some reasonable interpretation other than as an appeal to vote for or
against a clearly identified candidate. Id. at 2670 (O0reaspreteddsl y €é i
somet hing ot her t han as an appeal t o Vot e

(60reasonably é interpreted as any®hing other

STAT. § 163-278.14A.a.2)) with 11 C.F.R. § 100.22.b (1995) d is unconstitutional, and

immediately thereafter observes that Section 163-278. 14A. a. 2 o0regul at
t hat i's neither O6express advocéacy0 no2r5 iFt.s3dod
283. But this does not say that Section 163 -278.14A.a.2 would have been
constitutional if it had included both express advocacy  properly understood and the
appeal-to-vote test. See id. It could not have said this, because the rest of the

opinion, seeb525 F.3d at 282, along with WRTL Il, 127 S.Ct. at 2669 n.7, establish

that the appeal -to-vote test applies only to electioneering communications as

defined in FECA, which were not atissue in  NCRL Il .

120 WRTLIl descri bed WRTLOS communications: OFirs
with that of a genuine issue ad: The ads focus on a legislative issue, take a position

on the issue, exhort the public to adopt that position, and urge the public to contact

public officials with respect to the matter. Second, their content lacks indicia of

express advocacy: The ads do not mention an election, candidacy, political party, or

challenger; an d t hey do not t ake a position on
gualifications, or fitness for of fice. o 127
condemn a candi dateds r ecldratd266F n.6 (gquotinga rdtat cul ar
2699 (Souter, J., dissenting )).

12T h e F PBASHOMRTL Il electioneering -communication regulations 0 adopted in

Ol amsithut eé fashion, Comments of t he James Mac
FEC Notice 2008 -13 at 23 0 are no model for how to regulate electioneering
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\2 How to Avoid Confusing the Two
Subcategories

Confusion regarding the two subcategories 122 understanda bly arises because
of how the appeal -to-vote test itself has arisen: In limiting McConnell, which had
adopted the phrase ofunctional equi val ent of
WRTL Il held that government may regulate electioneering communications as
defined in FECA, 127 S.Ct. at 2669 n.7, only if they are the functional equivalent of
express advocacy, id. at 2659, and o6an ad is the functic
advocacy only if the ad is susceptible of no reasonable interpretation other than as
an appeal to vote for or Hk.gah2d66vsThiswasthelengi fi c ¢

way of articulating the second subcategory: Government may regulate

communications const itutionally. For example, the FEC declined to follow the
appeal-to-vote test. Or to put it more precisely, the FEC made the appeal -to-vote
test easier to pass, and thereby made it easier than WRTL Il allows for the FEC to
regulate electioneering communic ations as defined in FECA. See 11 C.F.R.
8§114.15.b-c. And Section 114.15.c

says in unnecessarily complicated language that the FEC will consider

whet her a communi cation has oindicia of
whether the communication passes the appeal -to-vote test to

determine whether the communication passes the appeal -to-vote test.

In other words, the FEC will consider whether A is true and B is true

to determine whether B is true. Quite apart from the overall merits of

this WRTL Il regulation and ot her law, this makes no sense.

Comments of the James Madison Ctr. for Free Speech on FEC Notice 2008 -13 at 14
(footnote and internal citations omitted).

122 SeeVC | 223 (collecting examples).
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electioneering communications as defined in FECA whose only reasonable
interpretation is as an app eal to vote for or against a clearly identified candidate.

While the | ong way uses the wor-td-8otedestx pr e s s
cannot be an alternative definition, much less the definition, of express advocacy,
nor can it be part of the definit i on of oO0independent expenditure
appeal-to-vote test applies only to electioneering communications as defined in
FECA, and electioneering communications as defined in FECA are not express
advocacy.123

One can avoid confusing the two sub categories while remaining faithful to
the case law from Buckley to WRTL Il by articulating the appeal -to-vote test
succinctly and without the unnecessary ©phras
advocacyo: Government may r e gtiohsaat éefinedirect i one
FECA whose only reasonable interpretation is as an appeal to vote for or against a
clearly identified candidate; the appeal -to-vote test applies only to electioneering
communications as defined in FECA.

4, Adhering to the Unambiguously Cam paign Related
Principle

In addition to those courts that have issued holdings regarding the

unambiguously -campaign -related principle, several federal courts 0 including the en

123 Supra Part I1.D.3.c.iii.
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banc Second Circuit124 d and state courts 125 have recognized the principle by
quoti ng it.

Despite governments?®o persistent efforts t
speech26 the Supreme Court since Buckley & although it has not repeated the
Buckley phr ase ounambi guously campaign but edeat ed][ ,
McConnell, 540 U.S. at 281 (Thomas, J., dissenting) (quoting Buckley, 424 U.S. at
81), 283 (Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81) d has implicitly

reaffirmed principles underlying the unambiguously  -campaign -related principle. 127

124 FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45, 53 (2d

Cir. 1980) (en banc) (quoting Buckley); FEC v. Florida for Kennedy Comm., 681 F.2d

1281, 1287 & n.10 (11th Cir. 1982) (quoting Buckley, 424 U.S. at 79-80); FEC v.
Machinists Non -Partisan Political League, 655 F.2d 380, 391 & n.23 (D.C. Cir.)

(quoting Buckley, 424 U.S. at 79-80), cert. denied, 454 U.S. 897 (1981); FEC v.
American Fedodon of Stat e, Co uddt . Sufp. W% BL6Cc i p al
(D.D.C. 1979) (quoting Buckley, 424 U.S. at 80).

125 SeeVC | 227.
126 See, e.g., infra Part Il.LF -G; Citizens United v. FEC, No. 08-205, Jurisdictional

Statement at 4 (U.S. (undated)) (noting that the Federal Election Commission had
asserted that under the Federal Election Campaign Act and the Bipartisan

Campaign Reform Ac t , Ot he governmentds interest i n p
public extends beyond speech about candidate elections and encompasses activity

t hat attempt s t o sway p u(erhphasis i gurisdictianal on i s
statement) (citations omitted)), available at
http://jamesmadisoncenter.org/CU/SecondJurisdictionalStatement.pdf ; WRTL I,

FEC Reply Br. at 20 (April 2007) (callang the

speech an awialdlewns e 6) ,
http://jamesmadisoncenter.org/WI/FECreply.pdf ); Comments of the James Madison
Ctr. for Free Speech on FEC Notice 2008 -13 at 6-16.
127 SeeVC 11 228 -232.
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5. Determining the Meaning of Politi cal Speech
WRTL Il also reaffirmed that in determining the meaning of a political
speech, one looks to the substance of the speech itself, 127 S.Ct. at 2666 (citing
Buckley, 424 U.S. at 43 -44), rather than such factors as intent, id. at 2665-66, effect,
id. at 2665, 2666 & n.5, impact on an election, id. at 2667 -68, what the speaker does
not say, see id. at 2668, what the speaker said elsewhere, id., timing, id.,128 or
references to other sources, including sources the speaker prepared. Id. at 2669.
Nor does one turn to characteristics of the speaker, as opposed to the substance of
the speech itself. See id. at 2666 (citing Buckley, 424 U.S. at 43-44). WRTL I
counsel ed a g ai n shasedussandardgs too define tthe rboundaries of
regulable speech € .6 NCRL lll, 525 F.3d at 283.
E. As Applied and Facial Challenges
1. When Speechis not Unambiguously Campaign Related
As previously noted, 129 if political speech does not fit a particular category of
unambiguously -campaign -related speech, then government may no t regulate it as
such. And if political speech does not fit any category of unambiguously -campaign -

related speech, then government may not regulate it at all. Either way, the law

128 See also In re Media Fund, MUR 5440, Tr . of Pr ob-3/HHEE Cause
March 21, 2007) (rejecting a commissioneros
deter mi nes whet her oBoot Newt Gavailabls atex pr es
http://egs.nictusa.com/eqsdocs/0000668A.pdf .
129 Supra Part 11.D.1.
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regulating the speech in a category in which the speech does not fit is
unconstitutional dassappl i ed to Pl aintiffsd SeepBackleyh , fac
424 U.S. at 80-81; NCRL Ill, 525 F.3d at 281 (quoting Buckley, 424 U.S. at 80);
Broward, 2009 WL 1457972 at *5 (quoting Buckley, 424 U.S. at 80); CFIF Il, 613
F. Supp.2d at 785 (quoting Buckley, 424 U.S. at 80); Broward, 2008 WL 4791004 at
*7 (quoting Buckley, 424 U.S. at 80); National Right to Work, 581 F. Supp.2d at
1141 (quoting Buckley, 424 U.S. at 80), 1144 (citing Buckley, 424 U.S. at 80); see
also VRLC I, 19 F. Supp.2d at 215 (recognizing in effect 130 that government may
regulate spending for political speech only when it is unambiguously campaign
related (quoting Buckley, 424 U.S. at 80)); VSHL Il, 263 F.3d at 383 (same) (quoting
Buckley, 424 U.S. at 79-80)); Furgatch, 807 F.2d at 860 (same) (quoting Buckley, 424
U.S. at 80)).

As al ways, othe enshrinement of constitu
certain policy c hbléller,el28 ScCt. &t 282% eThetuaambigeioudy -
campaign -related principle takes some speech off the table, because it is beyond what
government has the power to regulate.

2. When Speech is Unambiguously Campaign Related

If political speech is unambiguously campaign related, i.e., if it fits into one or

more of the three categories of unambiguo usly-campaign-related speech, one

proceeds to the next set of questions to determine whether the law regulating the

130 Supra Part I.E.
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speech in the category or categories is constitutional. These questions involve
whether the law is unconstitutionally vague, and therefore overbroad. Apart from
vagueness, a court also asks whether the law passes the appropriate level of
constitutional scrutiny. 131 After all, not every form of unambiguously -campaign-
related political speech is regulable in every conceivable way. On many occa sions,
courts have addressed laws regulating speech that is unambiguously campaign
related and held that the laws regulating the speech are unconstitutional . This
includes laws regulating political committees, 132 and laws regulating contributions
received by, and spending for political speech by, organizations that the jurisdiction
in question may not regulate as political committees. 133 See also McConnell, 540
U.S. at 174-81 (narrowing a federal law in a facial challenge so that it survived
intermediate scru tiny), 209 -11 (same for strict scrutiny).
3. What Comes First

Before asking this next set of questions about the law, however, a court asks
whether the speech that the law regulates is unambiguously campaign related.
National Right to Work, 581 F. Supp.2d at 1146 (obefore aeplying
the court must first determine whether the activities being regulated are

unambi guousl y campai gspeechig hoaunanbigupusly caniphignt h e

181 E.g., infra Part l.G.
132 \VC | 241 (collecting authorities).
133 VC { 241 (collecting authorities).
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rel ated, gover nment o0si mply c acenBroward; @@l at e i
WL 1457972 at *5 (citing National Right to Work, 581 F. Supp.2d at 1146);
Broward, 2008 WL 4791004 at *6 (citing National Right to Work, 581 F. Supp.2d at
1146), the law regulating the speech is unconstitutional, and vagueness 134 and

scrutiny are unnecessary to consider. 135136

134 Of course, a law may reach beyond political speech that is unambiguously
campaign related at least in part because the law is vague, see, e.g., Buckley,424
U.S. at 79-81; see also id. at 44-51; supra Part Il.D.3.a (considering whether a
political -committee definition is vague per Buckley), yet the question of whether the
speechis unambiguously campaign related still comes first.

135 See Central Long Island, 616 F.2d at 52-53 (quoting the unambiguously -
campaign-related principle and not reaching this set of questions when pre -
McConnell politica | speech was not express advocacy); NCRL Ill, 525 F.3d at 281 -86
(not reaching this set of questions when political speech was not unambiguously
campaign related); National Right to Work, 581 F. Supp.2d at 1152-54 (same);
VSHL I, 263 F.3d at 383, 390-92 (issuing a holding regarding the unambiguously -
campaign -related principle, striking down pre -McConnell a regulation reaching
beyond express advocacy as defined in Buckley, and not reaching this next set of
guestions); Florida for Kennedy Comm., 681 F.2d at 1286-88 (quoting the
unambiguously -campaign -related principle and not reaching this set of questions
when an alleged political committee was not under the control of a candidate in the
jurisdiction in question); Machinists Non -Partisan Political League, 655 F.2d at 391 -
96 (same);Ameri can Feddn of State, CodrbE $upRatMuni ci
316-17 (quoting the unambiguously -campaign-related standard and not reaching
this set of questions when pre -McConnell political speech was not express
advocacy).

136 Although the speech at issue in WRTL Il was not unambiguously campaign

related, see, e.g., NCRL Ill, 525 F.3d at 281 -82, neither the Court nor the parties

raised the issue. Since vagueness was not an issue, see McConnell, 540 U.S. at 190 -

94, the Court proceeded to address the level of scrutiny. 127 S.Ct. at 2664, 2671 -73;

see also Mclntyre v. B&IAUS. 3H Ht(L995 (addresSiogmmo n ,

the level of scrutiny when speech was not unambiguously campaign related but the

issue appears not t o have arisen (citing Fi r st Nat ol Bank 0435 Bost or
78

VRLC PI BRIEF



Thus, a court needsto reach this next set of questions only if political speech
is unambiguously campaign related. 137 Nevertheless, when law regulates what is
not unambiguously campaign related, a court may reach this set of questions to
support further the conclusion that the law is unconstitutional. 138

F. Applying the Unambiguously Campaign Related Principle

To determine whether Plaintiffsd speech 1is
one asks whether it fits into one or more  of the three categories of unambiguously -
campaign-r el at ed speech. Pl aintiffsd spHEHREech does:s
related speech, which is unambiguously campaign related.

1. Political Committee Status

First, Vermont may not regulate VRLC as a politic  al committee.

U.S. 765, 786 (1978))); Citizens Against Rent Control v. City of Berkeley, 454 U.S.
290, 298-99 (1981) (same); Bellotti, 435 U.S. at 786 (same).

137 In several actions where political speech obviously was unambiguously campaign
related, the issue also appears not to have arisen, and courts have proceeded to this
next set of questions. See VC ¢ 244 (collecting authorities). Since the
unambiguously -campaign-related principle is a threshold inq uiry, in effect the
unstated premise was that the speech was unambiguously campaign related.

In still other instances where political speech  was unambiguously campaign related,
courts have struck down laws without mentioning the unambiguously -campaign -
rel ated principle, vagueness, or a level of scrutiny. See id. (collecting authorities).

138 SeeVC | 245 (collecting authorities).

79

VRLC PI BRIEF



a. The Order of the Questions for Political Committee
Status

In addressing whether a jurisdiction may regulate an organization as a
political committee, the law requires considering these questions in this order. Does
the organization (1) fall under a political -committee definition that is not
unconstitutionally vague and therefore overbroad? If so, does the organization (2)
pass the proper ounder t he c oputpose® lest?o fee a c an
Buckley, 424 U.S. at 74 -79.139

b. Vaguenes s

For the reasons explained below, where Plaintiffs present the vagueness
discussion in one place,0 Ver mont s -committeet defingion is
unconstitutionally vague, and therefore overbroad, and the definition is
unconstitutional as applied to Plainti f f s 6 -rél&dd Gpeech and facially. Since a
narrowing gloss is not an option, 14! Vermont may not regulate VRLC as a political

commi ttee, and Pl aintiffsd speech does not

139 To its credit, the FEC, with its new commissioners, has at long last recognized
this. See In re Lantern Project, MUR 5854, F &LA at 9 (FEC March 19, 2009),
available at http://egs.nictusa.com/eqsdocs/29044231412.pdf; see also In re
November Fund, MUR 5541, SOR at 12 -13 (FEC Jan. 22, 2009), available at
http://egs.nictusa.com/eqsdocs/29044223819.pdf .

140 Infra Parts 11.G.1.a, 11.G.2.

141 Infra Part I1.H.1.
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unambiguously -campaign-related speech. See National Right to Work, 581
F. Supp.2d at 1152 -54.

C. The oUnder the Control of a Candi
Purpose Tests

| n addi tion, P-telatedn dpeethf do€s no¥ RtLi@o this first
category of unambiguously -campaign -related speech, because VRLC does not pass
the proper ounder the confpurpodetest.f a candi dateod
I The Burdens of Being a oOPoliti
Addressing the burdens of being one type of political committee, the Supreme
Court observed that they
may create a disincentive for € o r gaions to engage in political
speech. Detailed recordkeeping and disclosure obligations, along with
the duty to appoint a treasurer and custodian of the records, impose
administrative costs that many small entities may be unable to bear.
Furthermore, s uch duties require a far more complex and formalized
organization than many small groups could manage. ¢ Faced with
the need to assume a more sophisticated organizational form, to adopt
specific accounting procedures, [and] to file periodic detailed repor t s, ¢é
it would not be surprising if at least some groups decided that the
contemplated political activity was simply not worth it.
MCFL, 479 US. at 254-55 (footnote omitt edbjumentedTahde se ar
onerous burdens, particularly on small nonprof i t sWRAL Il, 127 S.Ct. at 2671 n.9
(citing MCFL, 479 U.S. at 253-55). Similar state requirements, such as
Ver mo Htadrse, al so a oO0signifi c&d@RLIy &2p&.Bdaat286G v b ur c

(citing NCRL |, 168 F.3d at 712).

142 Supra Part I.C.1.
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ii. When these Burdens Violate th e First
Amendment

With such burdens in mind, Buckley applied the unambiguously -campaign-
related principle, id. at 287; National Right to Work, 581 F. Supp.2d at 1153, and
established that the federal government may regulate an organization as a political
committee onl vy i f (1) it i s Y ndcearndi dat ed n
candi dates or (2) Ot he major purposed6 of t he
election of a [federal 144] candi dated or candi dfalowed in 424
McConnell, 540 U.S. at 170 n.64, and MCFL, 479 U.S. at 252 n.6, 262; United States
v. National Comm. for Impeachment , 469 F.2d 1135, 1141 (2d Cir. 1972); Colorado
Right to Life Comm., Inc. v. Coffman, 498 F.3d 1137, 1153-54 (10th Cir. 2007)
(©ORLCGO) ( not MaConnell didrtot change the test (citations omitted)); NCRL
I, 525 F.3d at 287-90.14%5 0 Expendi tures of candidates and

so construed é are, by deBuckiey t424tJi5.,at7®.ampai gn r

143 SeeVC 1 256 (collecting authorities).
144 SeeVC | 256 (collecting authorities ).

145 A common abbreviati on for t he phrase ot he
candidated or candidates i s tISee emgh Pdittad 0 c a my
Committee Status, 72 FED. REG. 559 5, 5597 (FEC 20&mpagn(refer
activity ( i.e., the nomination or election of a [flederal candidate) 06 )compare Buckley,

424 U.S. at 78-80 with MCFL, 479 U.S. at 252-53 & n.6, 262. It is important not to

confuse the ordinary understanding of the phr

Court used the phrase. I n t he ordinary wunderstanding, 0 ¢

include both activity that I s, and activity

el ection of a candidated or candidates. Af t e
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Iii. The Tests as a Shield against Regulation as a
State Political Committee

Buckley also shields organizations that state law defines as political
committees. See, e.g., NCRL Ill, 525 F.3d at 287 -90; CRLC, 498 F.3d at 1153 -54.
For a state to regulate organizations as state political committees, th e organizations
must pass the proper ounder t heurmosenestr 8de, of a
e.g., NCRL Ill, 525 F.3d at 286 (noting the unconstitutional burdens included

appointing a treasurer, filing a statement of organization (  i.e., registering ),

and are not aboon orhel raemioat iof a cd&hdidate
Central LongIsland, 616 F. 2d at 53 (O0Public discussion
also campaign issues readily and often unavoidably draws in candidates and their

positions, their voting records and other  official conduct. Discussions of those

issues, and as well more positive efforts to influence public opinion on them, tend

naturally and inexorably to exert some infl u
Buckley, 424 U.S. at 42 n. 50)); NCRL |, 168 F.3d at 712-13 (holding that the phrase

othe primary or incidental purpose of which i
or to influence or attempt to influence the r
that is, and speech that is not, express advo cacy), 708609 (st ating t hat
advocacy may influence an election even thou
(citng Vi rgi nia Socdoy for Humald2 A3d 268,,270I(4hcCir. v . Cal
1998VSHUId ) ) . However, as thec@Ganprati gmns eact ttihve tp
an abbreviation for, and therefore synonymous
candidatedéd or candidates. For clarityods sake
provides the bright -line definition that the Constitution requires for regulating core

First Amendment activity. See GOPAC, 917 F.Supp. at 861 (o0Confi
definition of 6political commi tteed to an or
election of a particular federal candidate or candidates provides an ap propriate

ObriHgmted rul e; attempting to determine what

an Oel ector al 0gsthé [Faderat Blectiong Cammigsion proposes o does
not . 6 BRuckiey, 424 y.S. at 42)). Nevertheless, some bad habits do not break
easily. See, e.g., Inre Lantern Project, MUR 5854, F&LA at 4 (FEC March 19, 2009)
(0campai gn aaiabldav http:feqs)nictusa.com/eqsdocs/29044231412.pdf .
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identifying  affiliation, recordkeeping requirements, extensive disclosure
requirements, and limits on contributions received). 146

Furthermore, government may not cleverly draft or revise its law to impose
burdens such as (1) registration and termination r  equirements, (2) recordkeeping
requirements, and (3) extensive reporting requirements 147 on organizations in a
capacity other than as a political committee when the organizations do not pass the
proper ounder the contr ol-pupdse tests.c See Browh@t e d an
2009 WL 1457972 at *7 -8 (striking down a definition
communications or gd&mi Srart §1060041.19 (006)); Brgward,
2008 WL 4791004 at *12 -13 (same); National Right to Work, 581 F. Supp.2d at
1152-54 (stri ki ng down a definition of opolitical
organizations have a First Amendment right to be free of these burdens. See
MCFL, 479 U.S. at 254-56; Buckley, 424 U.S. at 79; National Comm. for
Impeachment, 469 F.2d at 1141; NCRL Ill, 525 F.3d at 286; CRLC, 498 F.3d at
1153-54. Government may not abrogate this right through clever drafting or
revi sion. I't ocannot foreclose the exercise
NAACP v. Button, 371 U.S. 415, 429 (1963), followed in Colora do Republican I, 518

U.S. at 622. As for (4) limits and (5) source bans on contributions received by

146 With varyin g degrees of precision, other courts have recognized the major -
purpose test. SeeVC { 259 (collecting authorities).

147 Supra Part Il.F.1.c.i.
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organizations that government may not regulate as political committees,
government may regulate such speech only to the limited extent it may regulate
contributions received by persons that the jurisdiction in question may not regulate
as political committees. 148
Iv. The Tests in Vermont

For Vermont to regulate an organization as a political committee, it must be
under the control of a candidate or candidates for  state or local office in Vermont, or
the major purpose of the organization must be the nomination or election of a
candidate or candidates for state or local office in Vermont. Why? Because the
Federal Election Campaign Act 0 in regulating as federal political committees those
organizations that are under the control of federal candidates and those
organizations with the major purpose of nominating or electing federal candidates,
including federal candidates in Vermont & preempts state law. 2 U.S.C. § 453.a;
Bunning v. Kentucky, 42 F.3d 1008, 1012 (6th Cir. 1994) (considering reporting and
disclosure (quoting S. Conf. Rep. No. 1237, 93d Cong., 2d Sess. (1974))); Teper v.
Miller, 82 F. 3d 989, 999 (11th Cir. 1996) (Carne:
sovereignty over t heir own, t h 3% ghat remains ot her
after preemption for each state to regulate as state political committees is

organizations that are under the control of candidates  for state or local office in that

148 E.g., supra Part 11.D.3.b; infra Part Il.F.2.
149 Supra Part I1.C.2.
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state and organizations that have the major purpose of nominating or electing

candidates for state or local office in that state.

V. Applying t he oUnder t he Con
Candidateodo Test
Determining whether an organization is oun

candidates for state or local office in Vermont is straightforward, and VRLC is
under no such control. Cf. FEC v. Florida for Kennedy Comm., 681 F.2d 1281, 1287
(11th Cir. 1982) (holding that under Buckley o ef f ort s t o extend juris
draftgroupnot under the control o fFECav. Machimists Nbra t € mu st
Partisan Political League, 655 F.2d 380, 394-96 (D.C. Cir.) (same), cert. denied, 454
U.S. 897 (1981).150
Vi. Applying the Major Purpose Test

Determining whether an organization passes the m ajor-purpose test is also
straightforward. The test asks what the major purpose of an organization is, not
whether something is a major purpose. MCFL, 479 U.S. at 252 n.6, 262; Buckley,
424 U.S. at 79; National Comm. for Impeachment , 469 F.2d at 1141; NCRL Ill, 525
F.3d at 287 -89, 302-0 4 . And the word oOomajoro is the r
which means more than half. Thus, an organization can have only one major
purpose. See MCFL, 479 U. S. at 252 n.6 (referring to

organizat i on and O0its organizational purpose, 0 no

150 Although it is not material, VRLC is no t under the control of any candidate or
candidates.
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In MCFL, the Court suggested two methods to determine an

organi zationds Omajor purposeo: (1) exami
centr al organi zational purpose; or (2) conm
independent [expenditures] with overall spending to determine

whether the preponderance of [spending is] for express advocacy or

contributions to candidates. 479 U. S. at
ocentr al organi zational pur posl it was i ssu
occasionally engaged in activitisses on beha
id at 262 (noting that oOshould MCFLGO6s indep
so extensive that the organizationds major

campaign activity, the corporation wou |d be classified as a political
commi tteeod) .

CRLC, 498 F.3d at 1152 (brackets omitted).

In other words, the first method considers how the organization has
articulated its mission in its organizational documents, see MCFL, 479 U.S. at 241 -
42,252n6(conc|l udi ng based on an organizationds ar i
central organizational purpose was issue advocacy, not the nomination or election of
federal candidates), or in public statements, FEC v. GOPAC, Inc., 917 F. Supp. 851,
859 (D.D.C. 1996), and the second method considers whether, in carrying out its
mi ssi on, the organization spends the maj or it
means, of its money on contributions to candidates or on independent
expenditures 151 for candidates, CRLC, 498 F.3d at 1152; NCRL Ill, 525 F.3d at

289,152 in the jurisdiction in question.

151 Meaning express advocacy as defined in Buckley and not coordinated with a
candidate, which is the standard under the Constitution. See424 U.S. at 39-51; cf.
2U.S.C. §431.17.

152 References in Buckley and MCFL t o oprimarily organi zedo
objectived are synonymous SedMCRL, 470 U.8. atn262] or pur
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Applying these two methods here reveals that VRLC does not have the major
purpose of nominating or electing a candidate or candidates for state or local office
in Vermont: (1) It has not indicated this in its organizational documents or in its
public statements, and (2) it does not spend the majority of its money on
contributions to, or independent expenditures for, such candidates. 153

2. Contributions

Second, from Ver mont prs-emptomn o glatedatvinfederal gi v en
matters and states?® sovereignty over t heir
elections, 154 the only unambiguously -campaign-related contributions received by

persons that Vermont may not regulate as political committees are:

Buckley, 424 U.S. at 79 & n.107; see also NCRL lll, 525 F.3d at 287-90. In the
ordinary wunderstandi ng Oothat ig, firsts Oweopurgosecopani mar y o
organization can be its primary purpose without being the major purpose. For

exampl e, an organizationds 040 percent, o6 030
be its oOprimary purposeo6 i f arqgetsuthhaegurposei ngl e
would not be more than half, so it would not be the major purpose. However, that is

not how the Court used the words oprimarilyéo

opri mar y 6 aire.emore thanhalffas the Court used the words. See MCFL,

479 U.S. at 262; Buckley, 424 U.S. at 79 & n.107. Therefore, it does not suffice

under the major -pur pose test that an organizationds p
in the ordinary sense of t he wor dtheomajori mar vy .
purpose of the organizati on. For <clarityds
more precise.

153 Although it is not material, VRLC does not have the major purpose of
nominating or electing any candidate or candidates. It has not indicated this in  its
organizational documents or in its public statements. Nor does it spend the
majority of its money on contributions to, or independent expenditures for, any
candidate or candidates.

154 Supra Parts 11.C.2, Il.LF.1.c.iv.
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1 Contributions the persons receive for the purpose of making
contributions to Vermont political committees.

1 Spending for political speech coordinated with a candidate  for state or
local office in Vermont, t he candi dateds agent s, or t
committee .

1 Contributions the persons receive that are earmarked for

expenditures, i.e., express advocacy as defined in Buckley vis-a-vis state
or local office in Vermont, and

1 Contributions received by persons who do electioneering

communications as defined in FECA  whose only reasonable

interpretation is as an appeal to vote for or against a clearly identified

candidate for state or local office in Vermont .155
No such VRLC -related contributions are at issue here, s o Pl ai nt drefated 8 VRL C
speech does not fit into the second category of unambiguously -campaign -related
political speech.

3. Spending for Political Speech

Third, from Ver mont & s -epptian ofstate aw im 'ederalgi ven p

matters and states?® sovereignty over t heir

155 Supra Part 11.D.3.b.

156 Althoug h it is not material, this action does not involve (1) contributions anyone

receives for the purpose of making contributions to  any political committee, (2)

spending for political speech coordinated with- any candi dat e, t he can
agents, or the candidat e 6 s commi ttee, ( 3) contribution:
advocacy as defined in Buckley vis -a-vis any office, or (4) contributions received by

persons doing electioneering communications as defined in FECA that pass the

appeal-to-vote test for any office .
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elections,157 the only unambiguously -campaign-related spending for political speech
by persons that Vermont may not regulate as political committees is:

1 Express advocacy as defined in Buckley vis-a-vis state or local office in
Vermont, and

1 Electioneering comm unications as defined in FECA whose only

reasonable interpretation is as an appeal to vote for or against a

clearly identified candidate for state or local office in Vermont. 158
No such VRLC -related spending is at issue here, see, e.g., NCRL Ill, 525 F.3d at
281-821%9 s 0 Pl ai nt idafed speedh Rdae€not fit into the third category of
unambiguously -campaign -related political speech.

While Communication 4 is an electioneering communication as defined in
FECA 0 because it is Broadcast, runs in the 30 -60 Day Windows, and is targeted to
the relevant electorate 0 it has a reasonable interpretation other than as an appeal
to vote for or against a clearly identified candidate for state or local office in
Vermont, because it is similar to the WRTL Il speech. Seel27 S.Ct. at 2667, 2667
n.6 (quoting id. at 2699 (Souter, J., dissenting)).

And while Plaintiffs fear Defendants will say the only reasonable

interpretation of its past and future Review editions, its past and future mass e -

157 Supra Parts 11.C.2, Il.LF.1.c.iv.

158 Supra Part 11.D.3.c.i.

159 Although it is not material, this action does not involve (1) express advocacy as
defined in Buckley vis-a-vis any office, or (2) electioneering communications as

defined in FECA that pass th e appeal-to-vote test for any office.
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mail, its future pamphlets, its future petition, plus Communications 1, 2 and 3, is as
an appeal to vote for or against a clearly identified candidate for state or local office
in Vermont, cf. id., none of them is an electioneering communication as defined in
FECA:

The Review editions, mass e-mail, pamphlets, and petition are not Broadcast.
The past and some of the future Review editions and mass e -mail run outside
the 30-60 Day Windows.

Some of the future pamphlets run outside the 30 -60 Day Windows.

The future petition runs  outside the 30 -60 Day Windows.

Communication 1 is not Broadcast.

Communication 2 runs outside the 30 -60 Day Windows, and

Communication 3 is not targeted to the relevant electorate.

= =4

= =4 =4 -8 A

See2 U.S.C. § 434.f.3.A.i.
4, Unconstitutional As Applied

Because Plai nt i f f srélated $pee€h fits none of the three categories of
unambiguously -campaign -related speech, it is not unambiguously campaign related,
Vermont may not regulate it, the law regulating it is unconstitutional, and the next
guestion is whether the law is unconstitutional as -appl i ed t o
communications, facially, or both. 160

In an as-applied challenge to laws regulating political speech, the
government has the burden of proving that the challenged law is constitutional. See
WRTL Il, 127 S.Ct . at 2664 (rejecting the FECOS

burden of proof in an as -applied challenge (citing Bellotti, 435 U.S. at 786)). And

160 Supra Part I.E.1, 3.
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where othe First Amendment I's i mplicated, t h
speaker, not the censo r .Ido at 2669.

a. The Political Committee, Contribution, and
Expenditure Definitions

Turning to the first category of unambiguously -campaign-related political
speech, it is unconstitutional for Vermont to regulate organizations such as VRLC
as politcal commi t t ees, bot h bec auc®mmitéeedefimion s6s pol i
unconstitutionally vague, and therefore overbroad, and because such organizations
do not pass the proper ounder t {p@apose test.tl®t o | o f
Nevertheless, Vermont does just this through its political -committee, contribution,
and expenditure definitions, VT. STAT. ANN. title 17, §2801.2, 3, 4, because they are
unconstitutionally vague, and therefore overbroad, and because Vermont does not
limit the political -committ ee definition to organizations that are under the control
of, or have the major purpose of nominating or electing, state or local candidates in
Vermont. 162 Thus, t hese definitions are wunconstitutio
speech. See NCRL lll, 525 F.3d at 287-90; Broward, 2009 WL 1457972 at *7,

Broward, 2008 WL 4791004 at *9, 12 -13.

161 Supra Parts Il.F.1.b, Il.LF.1.c.v -vi.
162 Supra Parts Il.F.1.a -c.
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b. Electioneering Communications, Mass Media
Activities, and Related Expenditures

Turning to the second and third categories of unambiguously -campaign-
related political spee ch, other aspects of Vermont law are unconstitutional as
applied to Pl-elatedspedcli.sd VRLC

I Contributions

Vermont reaches beyond unambiguously -campaign-related -contribution
boundaries through its mass -media-activities definition, and by extension  its mass-
media-activities reporting requirements,  VT. STAT. ANN. title 17, § § 2893, 2803,
which require reporting of contributions for mass -media activities, whose definition
extends beyond (1) contributions that persons receive for the purpose of making
contributions to Vermont political committees, (2) spending for political speech
coordinated with a candidate for state or I o
agent s, or the candidateds committee, (3) con
earmark ed for express advocacy vis-a-vis state or local office in Vermont, and (4)
contributions received by persons who do electioneering communications as defined
in FECA that pass the appeal -to-vote test in Vermont.

Vermont also reaches beyond unambiguously -campaign -related -contribution
boundaries through part of its related -expenditure definition, VT. STAT. ANN. title

17,82809.d, which I imits o0contributionsodo beyond
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. Spending for Political Speech

Vermont reaches beyond the unambiguous ly-campaign-related spending-for-
political -speech boundaries as well. This occurs through the electioneering -
communication and mass -media-activities definitions, and by extension the
electioneering -communication identification requirements and mass -media-
activities reporting requirements. See Broward, 2009 WL 1457972 at *6 (holding
disclosure requirements unconstitutional); Broward, 2008 WL 4791004 at *8
(same); National Right to Work, 581 F. Supp.2d at 1148-52 (holding disclosure
requirements unconstitut ional but incorrectly applying a narrowing gloss 163); see
also VRLC I, 19 F. Supp.2d at 215 (recognizing in effect 164 that government may
regulate spending for political speech only when it is unambiguously campaign
related (quoting Buckley, 424 U.S. at 80)); VSHL Il, 263 F.3d at 383 (same) (quoting
Buckley, 424 U.S. at 79-80)); Furgatch, 807 F.2d at 860 (same) (quoting Buckley, 424
u.s. at 80)) . Whil e Vermont is right i
or local office in Vermont, seeVT. STAT. ANN. title 17, §2801.1, Vermont limits
neither its electioneering -communication definition nor its mass -media-activities
definition to express advocacy as defined in  Buckley vis -a-vis state or local office in
Vermont. Seeid. 882891, 2893.a. Once Vermont reaches beyond this boundary, the

only spending for political speech it may regulate is electioneering communications

163 See infra Part II.H.1.
164 Supra Part I.E.
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as defined in FECA that pass the appeal -to-vote test in Vermont. In four respects,
Vermont reaches beyond this boundary too.
First, by reaching beyond Broadcast communications, Vermont regulates
more types of spending for political speech dnamely oOocommunications p
any newspaper or periodical or broadcast é ov
on any billboards, outdoor fac ilities, buttons or printed material attached to motor
vehicles, window displays, posters, cards, pamphlets, leaflets, flyers, or other
circulars, or in any direct mailing, robotic phone calls, or mass e -mails é , &T.
STAT. ANN. title 17, 82 8 9 1, meags dnailings, literature drops, newspaper and
periodical advertisements, robotic phone calls, and telephone banks €& ,6 id.
§ 2893.a 48 than the Constitution allows. = See WRTL Il, 127 S.Ct. at 2669 n.7; NCRL
[ll, 525 F.3d at 282; Broward, 2009 WL 4791004 at *6 (rejecting regulation beyond
Broadcast communications); Broward, 2008 WL 4791004 at *7 -8, 9 (same); National
Right to Work, 581 F. Supp.2d at 1144, 1150. While Section 2891 mouths the
phrase el ectioneering communi cati onagtube t hi s
constitutional. Government ocannot forecl osece
by mer e INAACR, 381 USS. at 429, followed in Colorado Republican I, 518
U.S. at 622.
Second, contrary to WRTL 1l, Vermont regulates electioneering
communicat ions and mass-media activities outside the 30 -60 Day Windows. See

127 S.Ct. at 2669 n.7; National Right to Work, 581 F. Supp.2d at 1150 (addressing
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the windows). It regulates electioneering communications whenever they occur,
and it regulates mass -mediaacti vi ti es owithin 30 dayso6 of
not only 30 days before an election but also 30 days afterward.

Third, Vermont law, contrary to WRTL IlI, has no requirement that
communications be targeted to the relevant electorate. See 127 S.Ct. at 2669 n.7;
NCRL Ill, 525 F.3d at 282; Broward, 2009 WL 1457972 at *6; Broward, 2008 WL
4791004 at *7 -8; National Right to Work, 581 F. Supp.2d at 1144, 1150. 185 How can
communications that are not targeted to the relevant electorate possibly be
unambiguous ly campaign related?

Fourth, Vermont law has no appeal -to-vote test, contrary to WRTL Il, 127
S.Ct. at 2659, 2667, 2669 n.7. See NCRL Ill, 525 F.3d at 282; Broward, 2009 WL
1457972 at *6 (applying the appeal -to-vote test); Broward, 2008 WL 4791004 at *7 -
8, 9 (same); National Right to Work, 581 F. Supp.2d at 1144, 1150 -51 (same).

Vermont also reaches beyond unambiguously -campaign-related spending-for-
political -speech boundaries through part of its related -expenditure definition, VT.

STAT. ANN. title 17, §2809.d, by regulating spending for political speech beyond

Pl aintiffs do not assert that a st alevant woul d
el ectoratedo with FECA®s number s, especially ¢
50,000 people. Cf.2U.S.C.8434.f . 3. C (defining oOtargeted tc
under FECA). Whether the Constitution would require a particular number or a

number in a particular range is a question for another day. Here it suffices to note

that the statute has no targeting requirement.
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express advocacy as defined in Buckley and electioneering communications as
defined in FECA that pass the appeal -to-vote test.

For these reasons alone, the Section 2891 electioneering -communication s
definition, the Section 2893.a mass -media-activities definition, and the Section
2809.d related-e x pendi ture definition are unconstitut
VRLC -related speech. By extension the Section 2892 electioneering -
communications identi fication requirements & including both the name -and-address
requirement and the o0o0on whandtee Sbcdoh a893.bdandr e qu i r €
2803 mass-media-activities reporting requirements 0 including both the
requirement to file reports and the requiremen t to provide copies to candidates
whose names or likenesses are in the speech & are unconstitutional as applied to
Pl ai nt i f-felatéd spe&h & well, because their only purpose is to implement
the unconstitutional electioneering -communication and mas s-media-activities
definitions. SeeDavis, 128 S.Ct. at 2775 ; Buckley, 424 U.S. at 76.

5. Facially Unconstitutional

When a facial challenge is purely a Fifth or Fourteenth Amendment
challenge, and thus has no First Amendment component, the challenging party
must prove the law is unconstitutional in all its applications. See United States v.
Salerno, 481 U.S. 739, 745 (1987). However, when a law burdens free speech, the
challenging party need only meet a lower First Amendment standard for facial

unconstituti onality, even when the party also challenges the law as
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unconstitutionally vague under the Fifth or Fourteenth Amendment. See id.
(recognizing the overbreadth doctrine under the First Amendment (citing Schall v.
Martin, 467 U.S. 253, 269 n.18 (1984))); Kolender v. Lawson, 461 U.S. 352, 358 &
n.8 (1983) (rejecting t heSaldmodilkeeoarded appliedpnt ent i
followed in City of Chicago v. Morales, 527 U.S. 41, 60 (1999).
A law is facially unconstitutional under the First Amendment, Washing ton
State Grange v. Washington State Republican Party, 552 U.S.  , 128 S.Ct.
1184, 1191 n.6 (2008) (citing New York v. Ferber, 458 U.S. 747, 769-71 (1982)), when
oit prohibits a substantiaé montouobhl Yfi prahnhea
sense , but also relative to the sUrntdedbtatesdvs pl ai r
Williams, 553 U.S.  , 128 S.Ct. 1830, 1838 (2008) (citing Board of Trs. of
State Univ. of N. Y. v. Fox, 492 U.S. 469, 485 (1989); Broadrick v. Oklahoma, 413
U.S. 601, 615 (1973)).
On this point 166 in a facial challenge, the burden of proof is on the party
asserting a law is facially unconstitutional. McConnell, 540 U.S. at 207 (citing
Broadrick, 413 U.S. at 613), cited in NCRL Ill, 525 F.3d at 285. It is important to
remember, however, that the presence of a facial challenge does not free the
government of its burden of proof under the as -applied challenge.
All of the sections that Plaintiffs contend are unconstitutional as applied to

their speech are also facially unconstitutional. By not adhering to the case law, all

166 Cf. infra Part 11.G.2.
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of these sections reach substantially beyond whatever plainly legitimate sweep they
may have, i.e., they reach substantially beyond unambiguously -campaign-related
speech. They ensnare grassroots organizations in Vermont and elsewhere that
communicate about issues, thereby engaging in speech at the core of the First

Amendment. See NCRL Ill, 525 F.3dat285-86 ( hol ding a definition

oppose, 6 which i s part of PIA 889590 (hoWding a | | vy ut
political -committee definition facially unconstitutional); National Right to Work,

581 F. Supp.2d at 1151-54 (same); Broward, 2009 WL 1457972 at *7 -8 (holding
multiple provisions facially unconstitutional); Broward, 2008 WL 4791004 at *10-12
(holding a o0definition of electioneering comm
of speecho6 facially wunconstitutional).

The Supreme Court has never upheld such sweeping regulation of political
speech. Thus, Vermont cannot simply point to FECA , cite McConnell, especially
McConnell as limited by WRTL I, and claim its law is facially constitutional. By
regul ating speech substantially beyond the (
oswal | ow[ s] up practically a IBltowaralr 2008n \&Lr y pol
4791004 at *11 (citing NCRL Ill, 525 F.3d at 283). To uphold Vermont law facially
owould be to uphold a statute WNc&€onneb,eanydonnd any:
direct contradiction to the most recent formulation by the Supreme Court in this
area of campai gnNCRLIIh a585Fe3d at 28@.. A in NCRL Ill, id. at

285, Vermont law is full of constitutional flaws.
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The number of as -applied challenges necessary to remedy the over -

breadth and vagueness of this [law] would involve many diff erent

lawsuits and litigation that would take years to conclude. In the

meantime, political speakers would be left at sea, and, worse, subject

to the prospect t hat [ Ver mont 0 s ] view of
speakerd6s point of vi ewornobadmirdstrativef | uence wh
enforcement action was initiated. Nothingin = McConnell, WRTL [ll ], or

any First Amendment tradition ¢é forces po
these sorts of protracted costs to ascertain nothing more than the scope

of the most basic rig ht in a democratic society 0 the right to engage in

discussion of issues of unquestioned public importance.

Id. For these reasons, Plaintiffs submit Ver moi
regulable speech beyond what even McConnell, to say nothing about WRTL I,
approved is facially unconstitutional.

6. Conclusion Regarding the Unambiguously Campaign
Related Principle

Ver mont l aw is unconstitutional -related appl i
speech, because it regul ates Pl aoustycampaigs 8 spee
related. Vermont law is facially unconstitutional, because it reaches substantially
beyond unambiguously -campaign-related speech. This suffices to conclude the
inquiry with respect to the VRLC -related speech. Nevertheless, the Court may

proceed to support further the conclusion that the law is unconstitutional. 167

167 Supra Part I.E.1, 3.
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Because the VRLC -FIPE -related speech is unambiguously campaign related,
one must proceed further to determine whether the law regulating the speech is
unconstitutional. 168

G. Vagueness and the Level of Scrutiny

Moving beyond the unambiguously -campaign-related principle, Vermont law
is also unconstitutional a sanda\(RpQ -FIREdrelated P11 ai n
speech and d with the exception of one claim d facially, both because itis va gue, and
therefore overbroad, and because it fails the appropriate level of scrutiny.

1. Unconstitutional As Applied
a. Vagueness

I Why Vermont Law is Vague, and therefore
Overbroad

Ver mont wuses the phrases ofor the purpose
the purpose of supporting or opposing one or more candidates é , 6 afordhe 0
purpose of é affecting the outcome of an election 6 i n t h e-cormpnattee, % c a |
contribution, and expenditure definitions. VT. STAT. ANN. title 17, §2801.2, 3, 4. By

extension, these phrases arise in:

168 Supra Part II.E.2.

169 As previously noted, supra Part Il.F.1l.a, with respect to political -committee

status, the law requires addressing these questions in this order: Does the

organization (1) fall under a political -committee definition that is not
unconstitutionally vague and therefore overbroad? If so, does the organiz  ation (2)

pass the proper ounder the eparposertest? of a candi
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1 The reporting requirements, id. § 2803, for mass-media activities, id. 8§ 2893.b
(citng id. 82803) , because Section 2803 refers
oexpendirtand es, O

1 The part of the related -expenditure definition challe nged here, id. §2809.d,

because it refers to oOexpenditures. o6
Il n addition, Ver mont uses the phrases opr
and coattacks or opposes a ¢ a n-cbimrduaitatod i n t

definition, id. 8289 1, pl us t handigater parsyeor politidalecommittee
by or on whose behalft he [ el ecti oneering communicati on]
in the electioneering -communications identification requirements. d. §2892
(emphasis added).

And in part of the related -expenditure definition, Vermont uses these terms:
cendorsesc a n di d aptineasly benefdts € candi d adsaciatedévith t he €
political committee makingthe expendi ture, 6 O0sulgstcamtdii alalty st
and facilitates € pol i t i c al functionsyné t aamanizational capacity € . 0
Id. §2809.d (emphasis added).

How is anyone to know for sure whether political speech meets any of these
definitions? This question goes to the heart of the problem with laws that are
vague, and therefore overbroad, esp ecially ones restricting political speech. This is
partly why WRTL Il forecloses determining the meaning of political speech by

considering factors such as the purpose 0 or to use the WRTL Il wor d, odnt ent ¢

170 Plaintiffs do not challenge the mass -media-activiies definition as
unconstitutionally vague.
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behind political speech. See 127 S.Ct. at 2665 (quoting Buckley, 424 U.S. at 43).
When government seeks to regulate something
precious freedoms, 6 r eg wBuchleyj4204.S. atdls(guothge pr ec i
NAACP, 371 U. S. at 438) . Vague | aogent by hot eat en
providing fair warning, O t hey gi ve reign t
application,é and they force citizens to O0ste
t he boundaries of the forbi dddatdlami8 @wotinger e c |
Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972)) . A vague |
speaker[s] in these circumstances wholly at the mercy of the varied understanding
of [their] hearers and consequently of whatever inference may be drawn as to [the
speaker s 0 ] intent and meaning. [ Thi s] bl ankets
said. It compels the speaker[s] to hedge and trim é , il. at 43 (Quoting Thomas v.
Collins, 323 U. S. 516, 535 (1945)), and flies in
command to assess political speech based only on its substance. WRTL Il, 127 S.Ct.
at 2665-69; NCRL Ill, 525 F.3d at 285.

These issues confront Plaintiffs vis-a-vis all of their planned VRLC -related

speech and will confront Plaintiffs  vis-a-vis materially similar spee ch in the future.

As for the |l anguage itself, the phrase 0
el ectiond is wunconstitut i oBuckley,yd24vihy ate77; and o0V
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Landell, 382 F.3d at 163 n.6 (Winter, J., dissenting). 1* 60 The breadth of
langu age is indisputable. Given its ordinary meaning, the language includes the

value of the use of phones, computers, offices, rooms in residences or elsewhere,

paper, penci | &andelh B82d-8d at 61 @Vint@r, J., dissenting). The

p hr as en substant@li part hopelessly ambiguous ¢é , dd. at 162 (Winter, J.,

dissenting) (citing Buckley, 424 U.S. at 44, 80); see also NCRL I, 168 F.3d at 712

n.7, and McConnell does not change the Buckley holding that such language is
unconstitutionally vague. See Landell, 382 F.3d at 162 (Winter, J., dissenting).

Besides, discussing public issues that are also electoral -c ampai gn i ssues Onha
and inexorably ¢é i nfl Lentral leohgsidlande |6&6cF2d atd: € , O
(quoting Buckley, 424 U.S.at42n. 50) , and oinfluencing el ecti
of issue advocacy € . dNCRL I, 168 F.3d at 713.

Since the ophrtahsee pour pose of €é affecting the
nearly the same as oOf or t he pur pose of i nfl uencing
unconstitutionally vague for the same reasons.

PASO, including the forms thereof at issue here, is similarly vague and
overbroad. While McConnell did say PASO is not unconstitutionally vague  vis-a-vis

party committees, 540 U.S. at 170 n.64, that was in a facial challenge to a part of

171 The Second Circuit panel disagreed, 382 F.3d at 136 n.26, and upheld sp ending
limits, id. at 106-37, and contribution limits, id. at 137-48, but the Supreme Court

reversed the panel on both points. Randall v. Sorrell, 548 U.S. 230, 240-46 (2006)
(spending); id. at 246-62 (contributions).
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FECA other than the electioneering -communication definition, and other courts

have held parts of PASO are vague and overbroad vis-a-vis other speakers. One

court considered a state statute debupi md hep
primary or incidental purpose of which is to support or oppose any candidate or to
influence or attempt to influence the result
statute O0is unconstituti orM&RLIy1l6& FR3g ate712al8d over
(ellipsis omitted) (citing Buckley, 424 U.S. at 79-80). Another court considered a

l aw requiring disclosure of payments ofor th
ot herwise influencing the nomination C&IF el ect
I, 449 F.3d at 662 -6 3 . The courtdéds holding was based on
is vague and overbroad. See id. at 665. And Buckley held that the phrase
oadvocating the election or defeat of a cand
U.S. at 42-4 4 . Since o0advocating the election or
precise than PASO, PASO must also be vague and overbroad. Cf. NCRL Ill, 525

F.3d at 301 (approving o sfterpNCRLI Itl, ido rat 281p8p 6 s e 6 wh

its definition included onl y express advocacy as defined in Buckley).172

172 Moreover, considering whether spe ech PASOs comes close to assessing the intent

behind or the effect of political speech to determine its meaning. WRTL 1l

forecloses this. Supra Part I1.D.5. WRTL Il was not the first time the Court

rejected considering intent or effect, see Buckley, 424 U.S. at 43 (quoting Thomas,

323 U.S. at 535), nor was McConnell the first time the Court considered the

vagueness of parts of PASO. See Cole v. Richardson, 405 U.S. 676, 678-85 (1972)
(treating oaths to support oneds camlessry anoct

Oamenitieso mer el y requiring compliance with
oopposed woul d b e CraamapguBsardeof Ruldiovhseuctien, ; 368 U.S.
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Besides, political parties are filled with political professionals accustomed to,
though not necessarily content with, baroque election law. Cf. McConnell, 540 U.S.
at 170 n.64 (holding that PASO is clear for po litical parties). PASO leaves in a
guandary those speakers, other than political parties, who want to engage in
political speech. They cannot know how far they may go before they are PASQing.
As a result, they will hedge and trim their speech out of fea  r of violating a law that
those outside a party apparatus cannot understand.  See NCRL Ill, 525 F.3d at 285 -
86 (holding a definition of osupport or oppc
unconstitutional); CFIF I, 449 F.3d at 662-63, 665; NCRL I, 168 F.3d at 712-13
(citing Buckley, 424 U.S. at 79-80).
The phrase oon whose b e h a | -dodmunications t h e el
identification requirements fares no better. It is also unconstitutionally vague, and
therefore overbroad. See Shri nk Mo. Gany 922 F. BuppC1443, 1428a u p
(E. D. Mo . 1996) (0Since the phrase 6on behalf
the O6constitutional requi rement of definitene

statute wunconstitut i duckldyl 424 W.A gau &7)).6 Howaiet i n g

278, 279 (1971) (hol ding 0supg Baggett v. Bullit,onst i t u
377 U. S. 360, 373 (1964) (stating that since s
intentioned prosecutors and judicial safeguards do not neutralize the voice of a

vague | awd) . of cour s e, Defendant s® use of
compliance with o ther laws. Instead, it is law with serious penalties. See supra

Part I.C (citing VT. STAT. ANN. title 17, 882806, 2806a, 2810a).
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Pl aintiffs or anyone else to know for sure
of a candidate, party, or political committee?

Nor do the phrases in the part of the related -expenditure definition

I f

challenged here fare any better. Al l of t heendprédes aaprdi doat es, O

oprimarily benefits é candi d aassecatedéwith t he é pol i tical
making the expenditure,6 a sutbstadtially benefits € ¢ an di d afacdtates aén d
political committee functions, € oorganizational c apacity € , ¥T. STAT. ANN. title
17, 82809.d (emphasis added), are unconstitutionally vague, and therefore
overbroad, so the Section 2809.d related -expenditure definition is unconstitutionally
vague, and therefore overbroad.
. Conclusion Regarding Vaguenes S

The phrases discussed above are unconstitutionally vague, and therefore
overbroad. Ther ef or egmmittee, rcomtrilbutioti, sexpegnditure, t i ¢ a |
and electioneering -communication definitions, Section 2809.d related -expenditure
definition, and by ext ensi on Ver mo n t-cdmmumcatercidentibcatiere r i n g
requirements and  mass -media-activities  reporting  requirements,  are
unconstitutionally vague, and therefore overbroad, and are unconstitutional as
applied to Pl-elatedspedcli.sd VRLC

For the reasons previously noted, 173 the identification requirements are also

unconstitutional as ap prelated gpeethp bedause their tonlyf f s 0

173 Supra Part II.F.4.b.
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purpose is to implement the unconstitutional electioneering -communication
definition.

Because a narrowing gloss is not an option, 174 Vermont may not regulate
Pl ai nt i f-felatéd speéch uhder this law.

b. Level of Scrutiny

Il n addition, Ver mont l aw is unconsti-tution

and VRLC -FIPE -related speech, because it fails the appropriate level of scrutiny.
I MCFL Corporation Status

The issue of whether VRLC is an MCFL corporation does not arise in this

action, because Vermont does not ban particular spending for political speech by

corporations. 175

174 Infra Part I1.H.1.

175 One should not confuse the test for whether an organization is an MCFL
corporation with the test for whether government may regulate the organization as
a political committee. The former test asks whether an incorporated organization
has particular features. If so, it has a First Amendment right to do independent
expenditures and electioneering communications, even if the jurisdiction
constitutionally bans other corporations d and perhaps also, unions & from doing the
same. McConnell v. FEC, 540 U.S. 93, 209-11 (2003); FEC v. Massachusetts
Citizens for Life, Inc. 479 U.S. 238, 256-6 5 ( 1 9V&EBL)6 )KEG v. National Rifle
Assdn o264 FBdnl173, 187-93 (D.C. Cir. 2001); North Carolina Right to Life,
Inc. v. Bartlett, 168 F.3d 705, 713-14 (4th Cir. 1999) (0 N C R L), cértd denied, 528
U.S. 1153 (2000); Minnesota Citizens Conce rned for Life v. FEC, 113 F.3d 129, 130-
31, 133 (8th Cir. 1997) ( 0 MC C); BEC v. Survival Educ. Fund, Inc., 65 F.3d 285,
290-93 (2d Cir. 1995); Day v. Holahan, 34 F.3d 1356, 1363-65 (8th Cir. 1994), cert.
denied, 513 U.S. 1127 (1995). The latter test appl ies regardless of whether the
organization is incorporated and asks whether the organization falls under a
political -committee definition that is not unconstitutionally vague and, if so,
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ii. The Political Committee, Contr ibution, and
Expenditure Definitions

@) Strict Scrutiny

Strict scrutiny applies to government regulation of organizations as political
committees. See Austin, 494 U.S. at 658 (holding that a state requirement that an
organization establish a segregated fun d O mu st be justified by a
i nt er efsMC&L, ;479 U.S. at 252 (considering whether a ban on independent
expenditures 0is justified by a compelling st
of establishing a separate segregated fund).

Under strict scrutiny, the government has the burden of proving that a law is
narrowly tailored to meet a compelling government interest. WRTL Il, 127 S.Ct. at
2664 (rejecting the FEC&6s contention that the
strict scrut iny (citing Bellotti, 435 U.S. at 786)); Republican Party of Minn. v. White,
536 U.S. 765, 774-75 (2002) (citing Eu, 489 U.S. at 222). Regardless of the level of
scrutiny, the only interest that suffices to regulate campaign finances is the
prevention of corruption of candidates or officeholders, or its appearance. See
NCPAC, 470 U.S. at 496 -97 (citing Citizens Against Rent Control; Buckley ); Citizens
Against Rent Control, 454 U.S. at 297 (referring to candidates and officeholders); see

also Davis, 128 S.Ct. at 2770 -74 (considering only corruption); WRTL Il, 127 S.Ct.

whether the organization is under the control of, or has the major pu rpose of
nominating or electing, a candidate or candidates in the jurisdiction in question.
Supra Part Il.F.1.a.
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at 2672 (same) (citing Buckley, 424 U.S. at 44-45); Randall, 548 U.S. at 241-42
(same), 244-45 (same), 247-48 (same); Colorado Republican II, 533 U.S. at 441
(same), 444-45 (same), 456 (same); Shrink Mo., 528 U.S. at 388-96 (same); Colorado
Republican I, 518 U.S. at 609 (same), 615-18 (same), 623 (same); Austin, 494 U.S. at
659 (same); MCFL, 479 U.S. at 259-60 (same), 263 (same); National Right to Work,
459 U.S. at 208-10 (same); California Me d., 453 U.S. at 195 (same), 197-99 (same);
see also McIntyre, 514 U. S. at 353 n.15 (holding that t|
candidate elections €é is not present i n a po
Bellotti, 435 U.S. at 790)); Citizens Against Rent Control, 454 U.S. at 297 (holding
t h aBuckley does not support limit[]s on contributions to committees formed to
favor or oppose ball ot méd/dsuresd (citations o
(b)  Applying Strict Scrutiny
Ver mont 0 s -committee,tcontriilaution, and ex penditure definitions are
not narrowly tailored, because they allow Vermont to regulate as political
committees those organizations that are neither under the control of, nor have the

major purpose of nominating or electing, candidates for state or local o ffice in

10 The Court has also upheld restrictions desi
contribution limits, but because those limits were thems elves justified by an
anticorruption rationale, antt -ci rcumvention IS not an indeper
Landell v. Sorrell, 406 F.3d 159, 169 (2d Cir. 2005) (Walker, J., dissenting from the

denial of rehearing and request for rehearing  en banc) (citing McConnell, 540 U.S.

at 161)); see also California Med., 453 U.S. at 197-98 (citing Buckley). WRTL I

even rejected the anti-ci rcumvention rational e, hol-di ng t
upon-prophylaxis approach to regulating expression is not consistent with strict
scrutiny. o 127 S.Ct. at 2672.
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Vermont. See NCRL Ill, 525 F.3d at 290 (calling a political -committee definition
ovaguedé and addressing oOnarrower meansoOo when
commi ttees organizations that passed ned t her
test nor the major -purpose test); CRLC, 498 F.3d at 1146 (holding that strict

scrutiny applies and then addressing the tests); see also National Comm. for
Impeachment, 469 F.2d at 1141 (recognizing the tests without discussing

scrutiny). 177 In fact, an or ganization can be a political committee in Vermont by

spending less 0 far less & than half its money on contributions to or independent

expenditures for candidates for state or local office in Vermont. An organization, no

matter how large its budget, beco mes a political committee by receiving
ocontributionsd exceeding $500 and making oe
calendar year. VT. STAT. ANN. title 17, §2801.4. This is an insubstantial amount.

See CRLC, 498 F.3d at 1154 (str i kjorypugposel testras Col or
applied to CRLCOds speech, because $200 was i
overall budget (quoting and affirming  Colorado Right to Life Committee, Inc. v.

Davidson, 395 F. Supp.2d 1001, 1021 (D. Colo. 2005))); Volle v. Webster, 69

F. Supp.2d 171, 174-77 (D. Me. 1999) (striking down a $50 threshold for political -

committee registration as applied to the speech of an individual and his business);

cf. Buckley, 424 U.S. at 19 & n.18.

177 Supra Part Il.F.1.c.
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Instead of imposing full -fledged political -committee burd ens, Vermont could,
for example, use the less -restrictive means of requiring non -0 oner ouso6 discl o
WRTL II, 127 S.Ct. at 2671 n.9 (citing MCFL, 479 U.S. at 253-55) 8 based on the
nature of the speech, not the nature of the speaker, see NCRL Ill, 525 F.3d at 290 &
of (1) independent expenditures, i.e., noncoordinated express advocacy as defined in
Buckley, 424 U.S. at 39-51, or (2) electioneering communications as defined in
FECA that pass the appeal -to-vote test, see WRTL Il, 127 S.Ct. at 2659, 2667, 26 69
n.7, neither of which is at issue here vis-a-vis VRLC.
il The Electioneering Communication and Mass
Media Activities Definitions, and the
Identification and Reporting Requirements
@) Strict Scrutiny
To understand why strict scrutiny applies to disclosure requirements, it is
helpful to recognize the levels of scrutiny the Court has applied to laws regulating
political speech.
As the Supreme Court has politely put it,
of the level of scrutiny for limits on contributions made and received ow
pr et e n Bueklep f Shrink Mo., 528 U.S. at 386. Over time, though, the Court
has addressed this | ack of O[ p]lJ]recisiondé by
applies not only to limits on contributions made and received,  see Randall, 548 U.S.

at 247 (quoting Buckley, 424 U.S. at 25); McConnell, 540 U.S. at 136 -37; Colorado

Republican 1lI, 533 U.S. at 446 (quoting Shrink Mo., 528 U.S. at 387-88), 456
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(quoting Shrink Mo., 528 U.S. at 387 -88), but also to bans on contributions m ade,

see Beaumont v. FEC, 539 U.S. 146, 162 (2003) (quoting Shrink Mo., 528 U.S. at

387-88), and by implication, contributions received. In so doing, however, the Court

hasneverbeen so | acking in o[p]recisiondéd taéaat it

or applied oOoexacting scrut i BlyripkiMissouwrit elaritet ange ab

was intermediate scrutiny. See Randall, 548 U.S. at 246 -62; Beaumont, 539 U.S. at

159-63; McConnell, 540 U.S. at 133-89; Colorado Republican Il, 533 U.S. at 440 -65;

Shrink Mo., 528 U.S. at 386-98; National Right to Work, 459 U.S. at 207-11;

California Med., 453 U.S. at 193-99; Buckley, 424 U.S. at 23-38. Thus, the phrase

oexacting scrutinyod does not mean intermediat
Also over time, the Court has 0 in steps, somet i mes wi t hout the 0p

o[ p] r e @iapgplied stidct scrutiny to other laws regulating political speech,

including contribution - and spending -disclosure requirements not only for persons a

jurisdiction may regulate as political committees, FEC v. Hall -Tyner Election

Campaign Comm., 678 F.2d 416, 421 (2d Cir. 1982), cert. denied, 459 U.S. 1145

(1983) (citing Gibson v. Florida Legislative Investigation Comm., 372 U.S. 539, 546

(1963)), cert. denied, 459 U.S. 1145 (1983); Daggett v. Commissionon Gov 6t 0 | Et hi c

& Election Practices, 205 F.3d 445, 465 (1st Cir. 2000) (citing Vote Choice, Inc. v.

DiStefano, 4 F.3d 26, 32 (1st Cir. 1993)), but also for persons a jurisdiction may  not

regulate as political committees. CPLC I, 328 F.3d at 1101 n.16 (coll ecting

authorities). This application of strict scrutiny to laws other than contribution
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limits and bans has roots in Buckley itself, AFL-CIO v. FEC, 333 F.3d 168, 176

(D.C. Cir. 2003) (holding that Buckley applied strict scrutiny (citing  Buckley, 424
uS.at69-74) ), which referred to oO0Oexactingod scrut
call ed it a o0strictid sat7s fcdiregr MNAAGP fv. ARaltamay t3b/my , 6
Uu.SsS. 449, 458, 460 ( 1&€ 58d) atp6. aherd BeHottioheldthat ct t e s
exacting scrutiny requires a law be closely drawn to meeta  compelling government

interest, 435 U.S. at 786 (citations omitted), while Mcintyre, which addressed

disclosure requirements, held that exacting scrutiny requires a law be  narrowly

tailored to meet an overriding state interest , 514 U.S. at 347 (citing Bellotti, 435

u. S. at 786) , and even used the terms o0stri
interchangeably. See id. at 346 & n.10 (quoting Meyer v. Grant, 486 U.S. 414, 420

(1988)); see also McCanell, 540 U.S. at 312 (Kennedy, J., dissenting in part) (same)

(citing Buckley, 424 U.S. at 44-45); VRLC |, 19 F. Supp.2d at 212 (same). Then

Buckley v. American Constitutional Law Foundation used the phrase o0e
scrutiny, 6 525 U. SCACLES& R , RIDi4l e( 11999 e f fect i n
adhering to strict -setded @appioacly that stafe hregulatiomso w

imposing severe burdens on speech must be narrowly tailored to serve a compelling

state i nldetrl®xn12 emphasis added; b rackets, ellipsis, and quotation

marks omitted) (quoting id. at 206 (Thomas, J., concurring)). 18 WRTL Il then

178 Although ACLF implied Buckley h a d ouphel d, as Ssubstant.i
important governmental interests, the recordkeeping, reporting, and disclosure
provisionso of F E C Aiting Buzkiey, Y24 8§.S. ab66 -68), @ did (ot
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applied strict scrutiny, citing five opinions
the cited pages. 127 S.Ct. at 2664 (citing McConnell, 540 U.S. at 205; Austin, 494

U.S. at 658; MCFL, 479 U.S. at 252; Bellotti, 4 35 U. S. at 786 (o0exact.
Buckley, 424 U.S. at44-45 (o0exacting scrut iBockley)dR4 U669 n.
at 44 (o0exacting scrutinyo)).

Thus, over timeutodoaeayacthiasg becomWRTIsH ri ct s
confirms this by callinga Buckleyr ef er ence to exactingés.coruti n
127 S.Ct . at 2669 n. 7 Ruckiey, ARdt Us8Br utait nyddd ((ie
scrutinydd))).

Davis is not to the cont r ar vy, even though it uses t
scrutiny € , 6 because it says that for disclosure r

there must be O0a O0relevant <correlationd or

the governmental interest and the information required to b e

di scl oasce tl h 6 government al i nterest Omust S

scrutiny. 6

128 S.Ct. at 2775 (emphasis added) (quoting Buckley, 424 U.S. at 64). In other

wor ds, not only must disclosure requi algoment s
€ be avabtrteleworrel ationd or O6substanti al rel a
i nterest and the informati oBuckleye 424 UiSeatl 64t 0 b e

(emphasis added) (quoting Pollard v. Roberts, 283 F. Supp. 248, 257 (E.D. Ark.

say that was still the test. In any event, this was not a holding. See id. The strict -
scrutiny language was a holding.  See id. at 192 n.12 (quoting id. at 206 (Thomas,
J., concurring)).
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1968) ) . The whavisdesn do atnalld@uackléy, both italicized in this
paragraph, conf i rm t hat the inquiry under Oexacti ng
is o6brelevant correlationd or Osubstanti al re
and the information requiredto b e di scld®&%ed. 6
(b) Consistent with Case Law

Strict scrutiny of di scl osure requirement
recognition that ocompelled disclosur e, in it
association and belief guaranteed by the First A me n d me mavis,6128 S.Ct. at
2774-75 (quoting Buckley, 424 U.S. at 64). The Second Circuit and this Court have
recognized this infringement.  VRLC I, 221 F.3d at 386 (quoting Buckley, 424 U.S.
at 64); VRLC I, 19 F. Supp.2d at 212 (quoting Buckley, 424 U.S. at 64).

This is not a new concept. Buckley, r ej ecti ng any noti on t
disclosure imposes no substantial burden, recognized the inherent burdens of
compel |l ed di scl osur e on freedom of speech 3

recognized that significant encroachments on First Amendment rights of the sort

179 An opinion relea sed a few weeks before Davis is wrong in this respect, because it
mi ssed t he wduckley.0Seé NoahCarolima Right to Life Comm. Fund
for Indep. Political Expenditures v. Leake, 524 F.3d 427, 439 (4th Cir.) (quoting
Buckley, 424 U.S. at 64), ceat. denied, _ U.S. 129 S.Ct. 490 (2008). Neither
the First Circuit nor the Second Circuit made this mistake. See Daggett, 205 F.3d
at 465 (citing Vote Choice, 4 F.3d at 32), 466 (upholding disclosure for political
committees); Vote Choice, 4 F.3d at 33-35 (upholding, in part, and striking down, in
part, disclosure for organizations that are not political committees); Hall -Tyner, 678
F.2d at 421 (striking down disclosure for a political committee (citing Buckley, 424
U.S. at 64)). Nor did this Co urt. See VRLC I, 19 F. Supp.2d at 212.
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that compelled disclosure imposes cannot be justified by a mere showing of some
|l egiti mate government al interest. o 424 U. S.

decisions involving associationa | freedoms establish that the right of association is a

6basic constitutional freedomd t hat i's O6cl ose
whi ch, l i ke free speech, | i es ddt at5(iaterfaloundat i
citation omitted). Buckley recognized this concern as inherent in compelled

disclosure8 because 0compel lneitdelf,dcans seriowsly unfriege on
privacy of association and belief t(dua 6dant eed
(emphasis added). Buckley recognizedani nherent ri sk of idabdeterr
65, and the fact that disclosure ild at66.herent
And Buckley concluded by repeating these inherent burdens:

It is undoubtedly true that public disclosure of contributions t o]
candidates and political parties will deter some individuals who
otherwise might contribute. In some instances, disclosure may even
expose contributors to harassment or retaliation. These are not
insignificant burdens on individual rights, and they mus t be weighed
carefully against the interests which Congress has sought to promote
by this legislation.

Id. at 68 (emphasis added).

Examples come readily to mind. Rank -and-file union members or
rising junior executives may now think twice before making e ven
modest contributions to a candidate who is disfavored by the union or
management hierarchy. Similarly, potential contributors may well
decline to take the obvious risks entailed in making a reportable

180 Regardless of whether it rises to the level of harassment that groups have proven
to exempt themselves from other forms of disclosure.  See, e.g., NAACP,357 U.S. at
462-63.
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contribution to the opponent of a well -entrenched incumbent. This fact
of political life did not go unnoticed by the Congress:

0The disclosure provisions real ly have
di fficult for challengers to challenge
Id. at 237 (Burger, C.J., concurring in part and dissenting in part ) (quoting 120
CONG. REC. 34392 (1974)).
Although McConnell r ef erred to oOi mportant state in

disclosure requirements, 540 U.S. at 196, which usually signals intermediate
scrutiny, see, e.g., Colorado Republican Il, 533 U.S. at 446 (qu oting Shrink Mo., 528
U.S. at 387-88), 456 (quoting Shrink Mo., 528 U.S. at 387 -88), Davis follows and
therefore trumps McConnell in this respect. Seel28 S.Ct. at 2775 (quoting Buckley,
424 U.S. at 64). In any event, McConnell addressed only reporting r equirements,
not attribution/identification requirements, Heller, 378 F.3d at 987 n.7, and allows
them only for electioneering communications as defined in FECA, 540 U.S. at 194 -
99, that pass the appeal -to-vote test, WRTL Il, 127 S.Ct. at 2659, 2667, 2669 n.7,
which are not at issue in this action.

(© Ver mont &6s Power t o Regul at
Speech

Vermont may apply disclosure requirements 9 including identification and
reporting requirements & only when Vermont has the power to do so. See VRLC I,

221 F.3d at 386, 389.
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Given pre-e mpti on of state |l aw in federal mat t
over their own, t hough nl8tVermonthhasra cenpalinge s 0 , el
interest in regulating only the following spending for political speech by persons it
may not regulate as political committees:

1 Express advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80, vis-
a-vis state or local office in Vermont, and

1 Electioneering communications as defined in FECA whose only
reasonable interpretation is as an appeal to vote for or against a
clearly identified candidate, WRTL Il, 127 S.Ct. at 2659, 2667, 2669
n.7, for state or local office in Vermont.
Eg., id at 2671 (0Thi s Court has never recogni
regul ating ads, | i k ethe¢RpFekstasglvocacly hoa its fuactioeal n e i
e qui v alse m$ pravipusly noted, 18 no such VRLC -related speech is at issue
here.
And when it comes to disclosure of contributions such persons receive,
Vermont has a compelling interest 184 in regulating only:
1 Contributions the persons receive for the purpose of making

contributions to Vermont political committees.  See Buckley, 424 U.S.
at 23 n.24 (stating that money oOoprovided

181 Supra Parts 11.C.2, Il.LF.1.c.iv.

182 Supra Part 11.D.3.c.i.

183 Supra Part I1.F.3.

184 Under current case law, intermediate scrutiny would apply if this were about
contribution limits or bans, supra Part II.G.1.b.iii.a, but that is not what this is

about.
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party or campaign committee €& darydirectly
constitutel] s] a cont riindietticontridulionstor 8 (ref err
candidates, parties, and campaign committees), quoted in Survival

Educ. Fund, 65 F.3d at 294.

1 Spending for political speech coordinated with a candidate  for state or

local office in Vermont, t he candi dat eds agent s, or t
committee. See id. at 78, quoted in Survival Educ. Fund, 65 F.3d at
294,

1 Contributions the persons receive that are earmarked, id. at 23 n.24,
78, for expenditures, Survival Educ. Fund, 65 F.3d at 295, i.e., express
advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80, vis-a-vis
state or local office in Vermont, and
1 Contributions received by persons who do electioneering
communications as defined in FECA, McConnell, 540 U.S. at 195-99,
whose only reasonable interpretation is as an appeal to vote for or
against a clearly identified candidate, @WRTL Il, 127 S.Ct. at 2659,
2667, 2669 n.7, for state or local office in Vermont .
As previously noted, 185 no such VRLC -related speech is at issue here.
(d)  App lying Strict Scrutiny
OEven a casual readiMuRQC 1,022 F.3d atr3860 nevieals| a w,
t hat Ver mont 8 s-commmuicatian and sm&ss medg-activities definitions,
and by extension the electioneering -communication identification requirements  and
mass-media-activities disclosure requirements, reach beyond what Vermont has a

compelling interest in regulating, for the reasons previously noted. 186 Because

Vermont reaches beyond these boundaries, its law fails strict scrutiny. For the

185 Supra Part II.F.2.
186 Supra Part Il. F.4.b.
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reasons previously noted, 187 the identification requirements & including both the
name-and-addr ess requirement and the Odandthechose b
reporting requirements @ including both the requirement to file reports and the
requirement to provide copies t o candidates whose names or likenesses are in the
speech & are also unconstitutional because their only purpose is to implement the
unconstitutional electioneering -communication and mass -media-activities
definitions.
Moreover, Vermont law fails strict sc rutiny, because it is not narrowly
tailored. As previously noted, 18 Vermont could use the less -restrictive means of
requiring non -0oner ouso di scl osur e of (1) ikej ndepe
noncoordinated express advocacy as defined in Buckley or (2) electioneering
communications as defined in FECA that pass the appeal -to-vote test, neither of
which is at issue here. And even if the requirement to file reports were
constitutional here, the requirement to provide copies would not be narrowly
tailored, becau se reporting would suffice. Ci ti zens for Responsible
v. Davidson, 236 F.3d 1174, 1198 (10th Cir. 2000).
Although this suffices to conclude the inquiry as to the VRLC  -related speech

under strict scrutiny, Vermont law is unconstitutional for three additional reasons.

187 Supra Part I.F.4.b.ii
188 Supra Part I1.G.1.b.ii.b.
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First, no interest & not a compelling one, not an important one, and not a
sufficiently important one 8 in disclosure applies here:

1 Not the two interests that relate only to persons Vermont may regulate
as political committees, and in particular as candidate committees, see
Buckley, 424 U.S. at 66-67, because this action involves no
organization that Vermont has an interest in regulating as a political
committee, 189 much less as a candidate committee.

1 Not the interest thatrelate s only to o0gathering the dat e
det ect vi ol ati ons ofid atc6@-68 becdusetthison | i mi t s
action involves no contributions that Vermont may limit. 190
1 Not the interest that relates only to express advocacy apart from
political committe es, see id. at 80-81, because this action involves no
express advocacy as defined in Buckley vis-a-vis candidates for state or
local office in Vermont, and
1 Not the interests that relate only to electioneering communications as
defined in FECA, see McConndl, 540 U.S. at 196, that pass the appeal -
to-vote test, WRTL Il, 127 S.Ct. at 2659, 2667, 2669 n.7, in Vermont,
because this action involves no such communications.
This also suffices to conclude the inquiry as to the VRLC -related speech.

Second, identifi cation requirements regulate the content of speech itself, so
they are an even greater First Amendment violation than reporting requirements.
See Mcintyre, 514 U.S. at 355, cited in VRLC I, 221 F.3d at 387, and VRLC I, 19
F. Supp.2d at 214, and quoted in Heller, 378 F.3d at 992. Nothing in McConnell

undermines, much less changes, this holding of Mclintyre . Heller, 378 F.3d at 987.

189 Supra Part I1.G.1.b.ii.b.
190 Supra Part I1.G.1.b.iii.c.
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Third, given that no compelling government interest supports the reporting
requirements, it is worth noting that they will det er donations to VRLC from those
who otherwise would donate, regardless of whether they fear harassment,
retaliation, see Buckley, 424 U.S. at 68, or social ostracism. Cf. Heller, 378 F.3d at
988 (considering attribution/identification requirements (quotin g Mcintyre, 514 U.S.
at 341-42)).

Although some circuits have upheld attribution/identification or disclaimer
requirements since Mclntyre, see id.at 1000-02, those actions 6 unlike Heller, see id.
at 983-84, unlike VRLC I, see 19 F. Supp.2d at 213 -14, and unlike this action & have
involved:

1 Organizations that the jurisdiction in question may regulate as political
committees. See Gable v. Patton, 142 F.3d 940, 945 (6th Cir. 1998) (candidate
committee), cert. denied, 525 U.S. 1177 (1999).191

1 Contribution s that the jurisdiction in question may regulate even though
they are received by persons the jurisdiction may not regulate as political
committees.  See Survival Educ. Fund, 65 F.3d at 295 (contributions
earmarked for express advocacy), 192 or

1 Spending for political speech that the jurisdiction in question may regulate
even though it is by persons the jurisdiction may not regulate as political
committees. See Majors Il, 361 F.3d at 355 (express advocacy as defined in
Buckley); FEC v. Public Citizen, 268 F.3d 1283, 1289-90 (11th Cir. 2001)

(same); Kentucky Right to Life, Inc. v. Terry, 108 F.3d 637, 643 & n.18, 646 -48
(6t h &RTLO) ( &cartndehied, 522 U.S. 860 (1997).193

191 Supra Part I1.G.1.b.ii.
192 Supra Part I1.G.1.b.iii.c.
193 Supra Part I1.G.1.b.iii.c.
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No such speech is at issue here vis-a-vis VRLC, so it is unnecessary to cons ider in
this action whether Mclintyre protects such speech from this type of regulation.  Cf.
Arkansas Right to Life State PAC v. Butler, 29 F. Supp.2d 540, 547-50 (W.D. Ark.
1998) (striking down independent -expenditure disclosure requirements under
Mcintyr €). The parallel in this actionisto Heller and VRLC I.
(e) Exacting and Intermediate Scrutiny

Because oOexacting scrutinyod has become st
scrutiny covers any need, cf. Davis, 128 S.Ct. at 2775 (quoting Buckley, 424 U.S. at
64), to consider exacting scrutiny.

In the alternative, Vermont law fails exacting scrutiny in its own right :
because Vermont law is not narrowly tailored to meet a compelling government
interest.  See ACLF, 525 U.S. at 192 n.12 (quoting id. at 206 (Thomas, J.,
concurring)); Bellotti, 435 U. S. at 786 (o0compelMNcintyrg,6 (cit
514 U.S. at 347 ( 0n a Beallatiwh3p U.5.ati786).r edd (citing

Even i f Ver mont |l aw survived oOexacting sc
o6relevanti oodroel @&@substanti al relationd betw
and the information r eq uDawiselP8 S.Gi. atl?e/5 (duotthng | os e d
Buckley, 424 U.S. at 64).

In the alternative, Vermont law is not substantially related to important
government interests. See ACLF, 525 U.S. at 202 (citing Buckley, 424 U.S. at 66 -
68).
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In the alternative, Vermont law fails intermediate scrutiny, because it is not
oclosely drawno to meet a oOsuffici ®antlalL,y i mpo
548 U.S. at 24 7 (articulating the intermediate  -scrutiny standard (quoting  Buckley,
424 U.S. at 25)); see also Colorado Republican Il, 533 U.S. at 446 (quoting Shrink
Mo., 528 U.S. at 387 -88), 456 (quoting Shrink Mo., 528 U.S. at 387 -88).

V. The Related Expenditure Definiti on

The Section 2809.d related -expenditure definition fails strict scrutiny for
three reasons.

First, it presumes political -commi t t ee oexpendituresd ar ¢
therefore are contributions.  VT. STAT. ANN. title 17, § 2809.a. This is the same as
presuming expenditures are coordinated, and therefore are contributions, which is
unconstitutional. Colorado Republican I, 518 U.S. at 619-23. Simply calling speech
ocoordidart edid t hi s acddoesmot make ie doa tlde dt®21-22
(citing NAACP, 371 U. S. at 429 (o0the government ©6can
constitutional rights by Landell, €18IF.aSopp.Ldsad 493, . Con
af fIB2IF.3dat146, r evdd on ot B48 .S qtr262u63,dasd,the Randall
dissent, 548 U.S. at 289-90 (Souter, J., dissenting), a presumption of coordination
does not survive Colorado Republican | just because it is rebuttable. See518 U.S.

at 619-23.
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Second, Section 2809.d regulates oO0contribu
compelling int erest in regulating. 194

Third, Section 2809.d regulates spending for political speech beyond what
Vermont has a compelling interest in regulating. 195

V. The Political Committee Contribution Limits
€) Strict Scrutiny

As to the limits on contributions VRLC  -FIPE receives, VT. STAT. ANN. title 17,
§2805.a, VRLC-FIPE does only independent expenditures, and only for state or
local candidates in Vermont. It makes no contributions to such candidates. 1%
Thus, the contribution limits  as applied to VRLC -FIPE in effect are i ndependent-
expenditure limits.

Independent -expenditure limits receive strict scrutiny,  seeAustin, 494 U.S. at
657 (citing Buckley, 424 U.S. at 44-45); MCFL, 479 U. S. at 252 (o6comp
i nt er HGPAG U70U.S.at496-97 (osuf fi cioevretrinymesattradng ng er
narrowl y tGitizdno Agaiast Rent Control, 454 U. S. at 298 (o

judi ci al 0svlich is stiichsgrdiny 197), which Vermont law fails. Speech by

194 Supra Part I1.G.1.b.iii.c.
195 Supra Part I1.G .1.b.iii.c.

196 Although it is not material, VRLC -FIPE does not make contributions to any
candidates.

197 Supra Part I1.G.1.b.iii.a.
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political committees making only independent expenditures & i.e., noncoordinated
express advocacy, Buckley, 424 U.S. at 39-51 & is by definition independent of
candidates and officeholders. Thus, it poses no threat of corruption of them, or its
appearance. Since this is the only government interest that suffices to regula te
campaign finances under any level of scrutiny, 19 the limit on VRLC -F| PE® s
independent expenditures, i.e., the Section 2805.a contribution limits, is
unconstitutional as applied to VRLC -FI PE and Cal | aSed Galifosnfae e ¢ h .
Med., 453 U.S. at 203 (Black mu n , J. concurring). neven e Supt
held that it is constitutional to apply contribution limits to political committees that
make solely independERLII eS25F3d dti292uemprasisdn
original).

(b) Intermediate Scrutiny

In the alternative, Ver mont 0s S e.@ tcantoibution 2lignids5 are

unconstitutional as applied to VRLC -FI PE and Call ands o0sapeech,
contribution limits ot hey f ai | i ntermediate scrutiny, J L
See NCRL Ill, 525 F.3d at 291-9 3. The oentities furthest

candidate are political committees that make solely independent expenditures. As
such, It i's Oi mplausibled that contributions
commi ttees ar eld at@93quatirtgiNorth Carolina Right to Life, Inc. v.

leake,344 F.3d 418, 43ANCRLAtGH)Cir. 2003) (0

198 Supra Part I1.G.1.b.ii.a.
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Vi. The Political Committee Disclosure
Threshold

@) Strict Scrutiny
As to the political -committee disclosure threshold, VT. STAT. ANN. title 17,
§ 2803.a.1, assuming that Vermont has a compelling interest in requiring disclosure
by VRLC -FIPE & as opposed to VRLC 8 see Buckley, 424 U.S. at 66-67, the $100
disclosure threshold for contributions to political committees in the political -
committee reporting requirements, is so low that it is not narrowly tailored. See

Canyon Ferry Road Baptist Church of East Helena, Inc. v. Unsworth, = 556 F.3d 1021,

1033 (9th Cir. 2009); id. a't 1036 (Noonan, J. concurring)
smal | contributors addfechoannyameg edttsedsexol ai
gave $76 to this caus e .seegdnerahhDik M. Baperdeglgi nst it

DISCLOSURE CoOSTS: UNINTENDED CONSEQUENCES OF CAMPAIGN FINANCE REFORM
(March 2007).1° The ovalue of t hi s f ithe aatecsideclinesi nf or m;
drastically as the value of the expenditure or contribution sinks to a negligible
| e v eClanyan Ferry, 556 F.3d at 1033 (emphasis omitted).
This is especially so since Vermont does not index its $100 disclosure
threshold for inflati on, which means its real value declines every year.  See Randall,

548 U.S. at 261. Vermont enacted its threshold in 1997, seeVERMONT SESSION LAwS

199 Available at http:/ /www.ij.org/publications/other/disclosurecosts.html and
http://www.ij.org/index.php?option=com_content&task=view&id=1624&Itemid=249
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64TH BIENNIAL SESSION (1997), PuBLIC ACT 64 (June 26, 1997),200 and the real value
of $100 has fallen to $74.4 1 in 2009. Meanwhile, the real value of the $100
threshold enacted in 1971 and approved in  Buckley, 424 U.S. at 83 -84, has fallen to
$18.78 in 2009.201 Thus, $100 is approaching 0 if not at or below 0 the de minimis
threshold Canyon Ferry struck down, see 556 F.3d at 1033, 1036 (Noonan, J.,
concurring) (implying that $76 is too low), and incumbent legislators may not
diligently police the need for changes in such thresholds. Cf. Randall, 548 U.S. at
261 (referring to changes in limits on contributions to ¢ andidates).

(b) Exacting and Intermediate Scrutiny

In the alternative, Vermont law regulating VRLC  -FIPE -related speech fails

exacting and intermediate scrutiny, just as the law regulating VRLC -related speech
does 202
Vil. Conclusion Regarding the Level of Scrutiny
Ver mont l aw i s unconstitutional as appli e

fails the appropriate level of scrutiny.

200 Available at https://web2.we stlaw.com/find/default.wi?tf= -
1&rs=WLW?9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(15349CE1B97 -
C74981942E9-39C63E4BDD5)&tc= -
1&pbc=522BF5AD&ordoc=8077786&findtype=I&db=1077005&vr=2.0&rp=%2ffind
%2fdefault.wl&mt=NewLitigator
201 Seehttp://www.bls.gov/data/inflation_calculator.htm
202 Supra Part 11.G.1.b.iii.e.
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https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
http://www.bls.gov/data/inflation_calculator.htm

2. Facially Unconstitutional

The same level of scrutiny applies regardless of whether a challenge is as
applied to Pl aeqtWRTL I§ 6127sSpCt. eat 2664 (applying strict
scrutiny in an as -applied challenge (citing McConnell, 540 U.S. at 205; Austin, 494
U.S. at 658; MCFL, 479 U.S. at 252; Bellotti, 435 U.S. at 786; Buckley, 424 U.S. at
44-45)), or facial. E.g., id. (recalling that strict scrutiny applied in a facial challenge
to the same law (citing McConnell, 540 U.S. at 206)).

While the party asserting a law regulating political speech is facially

unconstitutional has the burden of proving, McConnell, 540 U.S. at 207 (citin g

Broadrick, 413 U.S. at 613), cited in NCRL Ill, 525 F.3d at 285, that the law
oprohibits a substanti al amownt omfl y prn ot eacnt ea
sense, but also relative to theé , #$iliamsul286s pl a

S.Ct. at 1838 (citing Fox, 492 U.S. at 485; Broadrick, 413 U.S. at 615), the

government has the burden of proving the law survives scrutiny, regardless of

whether the challenge is as applied, see WRTL Il, 127 S.Ct. at 2664 (as-applied

challenge (citing Bellotti, 435 U.S. at 786)), or facial. See Bellotti, 435 U.S. at 770,

786 (as-applied and facial challenges (collecting authorities)). It cannot be the

chall enging partyods bur dotsurvitescrupny decausetthate | aw d
would require proving a negative . Cf. Elkins v. United States, 364 U.S. 206, 218

(1960) (o0it is never easy to prove a negative
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All of the sections that Plaintiffs contend are unconstitutional as applied to
their speech & with the exception of Section 2805.a vis-a-vis VRLC -FIPE & are also
facially unconstitutional. By not adhering to the case law, all of these sections
reach substantially beyond whatever plainly legitimate sweep they may have. See
Washington State Grange, 128 S.Ct. at 1191 n.6 (citing Ferber, 458 U.S. at 769-71);
Wil liams, 128 S.Ct. at 1838 (citing Fox, 492 U.S. at 485; Broadrick, 413 U.S. at 615).
They ensnare grassroots organizations in Vermont and elsewhere that communicate
about issues, thereby engaging in speech at the core of the First Amendment. See,
e.g., NCRL Ill, 525 F.3d at 289 -90 (holding a political -committee definition facially
unconstitutional, even apart from the unambiguously  -campaign-related principle,
by referring to narrow tailoring);  Florida Right to Life, Inc. v. Mortham, No. 98-
770CIVORL19A, 19 99 WL 33204523 at *4 -5 ( M. D. FIl a. DERTLOG )15, 1
(holding a political -committee definition facially unconstitutional because it
oexpressly includes ©O6groups whose O0incidenta
candi d &% aefsfodBg F.3d 1288 (11th Cir. 2001), and revdd on ot her
273 F.3d 1318, 1326-28 (11th Cir. 2001) (rejecting a narrowing gloss).

For the reasons noted under the unambiguously -campaign-related
analysis, 204 Vermont cannot & under the vagueness and level -of-scrutiny analy sis 0

simply point to FECA, cite McConnell, especially McConnell as limited by WRTL II,

203 \VVC Exh. 24.
204 Supra Part Il.F.5.
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and claim its law is not vague and overbroad, claim its law survives the appropriate
level of scrutiny, and conclude the law is facially constitutional. Moreover, as -

applied challenges are no answer to law with so many constitutional flaws.

3. Conclusion Regarding Vagueness and the Level of
Scrutiny
Vermont | aw i s unconstitutional as applied

both because it is vague, and therefore overb road, and because it fails the
appropriate level of scrutiny.
H. Narrowing Glosses, Certification, and Severability
1. No Narrowing Gloss, Certification, or Severability
Unlike in Buckley, 424 U.S. at 44 & n.52, 80, no narrowing gloss saves the
unconstitution al law in this action. Plaintiffs (1) challenge state law (2) both as -
applied to their speech and facially. Unlike in federal -court challenges to federal

law, e.g., Boumediene v. Bush, 553 U.S. , : , 128 S.Ct. 2229, 2240, 2271

(2008), narrowi ng glosses (1) apply in federal -court challenges to state law only

when they are oOreasonabl etenbaergdv. Cachartd 530y)J.Sappar e
914, 944 (2000) (quoting Boos v. Barry, 485 U.S. 312, 330 (1988)). A federal court

does not oOr elwaw tteo ac osntfacdrem it t o c onvadiniat ut i onze
v. Ameri can BooKk s484U.S 383, 39X £19868)nquotet in YRLC I, 221

F.3d at 386, and CRLC, 498 F.3d at 1155; see also Heller, 378 F.3d at 986 (quoting

Stenberg, 530 U.S. at 944); FRTL, 273 F.3d at 1326 (quoting Dimmitt v. City of

Clearwater, 985 F.2d 1565, 1572 (11th Cir. 1993)). Asin VRLC |, 221 F.3d at 388 -
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89, 390-91, there is no way to make Vermont law constitutional without rewriting
it. See also NCRL I, 168 F.3d at 712-13 (r ej ecting a narrowing gl
definition of 0 p oHellet, 348 & I3d at ¥B6n(mejedtimgeaendrrpwing
gloss); FRTL, 273 F.3d at 1326-28 (same). Moreover, narrowing glosses (2)
generally apply to facial challenges, not as -applied challenges. CRLC, 498 F.3d at
1154 (quoting American Booksellers, 484 U.S. at 397).

Nor is certifying a question appropriate where, as here, the state law is not
ofairly suscepti bl ed6 S$tenberg, 530 akSr atv@abn(guotimgl o s s .
Houston v. Hill, 482 U.S. 451, 468-71 (1987)).

Furthermore, severing the unconstitutional language from the remaining
language & which is a question of state law, VRLC I, 221 F.3d at 389 (citing Watson
v. Buck, 313 U.S. 387, 395-96 (1941)) d is not an option inthis act i on, because
the provisions are connected in subject -matter, depending on each other, operating
together for the same purpose, or otherwise so connected together in meaning that
it cannot be presumed the Legislature would have passed the one witho ut the
ot h eld. .(ghoting State v. Scampini, 59 A. 201, 211 (Vt. 1904)).

2. In the Alternative

If the Court nevertheless held that a narrowing gloss were possible, Plaintiffs
pray for the following relief:

(1)A decl aratory judgment dallcommitteerdefinitdre r mont 0 ¢

and by extension the burdens Vermont imposes on political committees, to
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organizations that are under the control of, or have the major purpose of

nominating or electing, a candidate or candidates for state or local office

in Verm ont. 205

2)A decl aratory judgment | i mi fammgnicadar mont & :

definition, and the corresponding identification requirements, to (a)

express advocacy as defined in Buckley vis-a-vis state or local office in

Vermont or (b) electioneering comm unications as defined in FECA whose

only reasonable interpretation is as an appeal -to-vote for or against a

clearly identified candidate for state or local office in Vermont. 206

205 \VC | 448. In the alternative, Plaintiffs pray that the Court limit the definition
and burden s to organizations that are under the control of, or have the major
purpose of nominating or electing, any candidate or candidates.

Plaintiffs submit this alternative would also be incorrect, because, for example, it

would allow Vermont to regulate as V ermont political committees those

organizations that are under the control of, or have the major purpose of

nominating or electing, candidates for federal office or candidates for state or local

office in another state. This can easily turn against Vermon t and allow these non -
Vermont jurisdictions to regulate organizatio
control of a c apurhosetastie\ermont. maj or

Moreover, under this approach, a jurisdiction could impose political -committee
burdens on organizations whose activity is minimal 0 or even zero 0 in the
jurisdiction .

206 \/C | 448. In the alternative, Plaintiffs pray that the Court limit the definition

and corresponding requirements to (a) express advocacy as defined in  Buckley vis-a-
vis any office or (b) electioneering communications as defined in FECA whose only
reasonable interpretation is as an appeal -to-vote for or against any clearly identified
candidate.
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3)A decl aratory judgment | i-nmedid-activiges Ver mo |
definition, and the corresponding reporting requirements, to (a) express
advocacy as defined in Buckley vis-a-vis state or local office in Vermont or
(b) electioneering communications as defined in FECA whose only
reasonable interpretation is as an appeal -to-vote for or against a clearly
identified candidate for state or local office in Vermont, 207 and
4A declaratory judgment excluding, from Ve
that political committees receive, those political committees that do only
independent expenditures as defined in Buckley vis-a-vis state or local

office in Vermont. 208

207 \VC | 448. In the alternative, Plaintiffs pray that the Court limit the defin ition
and corresponding requirements to (a) express advocacy as defined in  Buckley vis-a-
vis any office or (b) electioneering communications as defined in FECA whose only
reasonable interpretation is as an appeal -to-vote for or against any clearly identifi ed
candidate.

208 VC 1 448. In the alternative, Plaintiffs pray that the Court exclude, from

Ver mont 6s | i mit on contributions that pol i ti
committees that do only independent expenditures as defined in Buckley vis-a-vis

any clearly identified candidate.

135

VRLC PI BRIEF



1. CONCLUSION
For the foregoing reasons, Plaintiffs request that the Court grant their
preliminary -injunction motion.

Respectfully submitted,

Norman C. Smith

76 Lincoln Street

Post Offi ce Box 24

Essex Junction, Vt. 05452
Telephone: (802) 288-9088
Local Counsel for Plaintiffs

James Bopp, Jr.

Randy EIf

Joseph A. Vanderhulst
BorpP, COLESON & BOSTROM
1 South Sixth Street

Terre Haute, Ind. 47803
Telephone: (812) 232-2434
Facsimile: (812) 235-3685
Lead Counsel for Plaintiffs

August 13, 2009
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