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Plaintiffs Vermont Right to Life Committee, Inc. (òVRLCó), Vermont Right to 

Life Committee ð Fund for Independent Pol itical Expenditures (òVRLC-FIPEó), 

Felix Callan, and James Dunlap file this brief in support of their preliminary -

injunction motion.  

This action begins with the principle of freedom of speech.  Government may 

limit or otherwise regulate speech only when it  has the enumerated power to do so 

and only when the exercise of that power is constitutional.  

Although candidates, political parties, and other political committees have 

First Amendment rights to political speech, this action, as it relates to VRLC -

relate d speech, is not about candidates, political parties, or other political 

committees.  Instead, it is about ordinary people and ordinary organizations 

speaking about politics.  As it relates to all Plaintiffs, it is about the extent to which 

government may regulate political speech and when it even may regulate such 

speech. 

I.  BACKGROUND  

A.  Plaintiffs  

 

1. VRLC  

 

 Plaintiff VRLC, a non -profit corporation exempt from federal income taxation 

under I.R.C. §  501.c.4 (2006), is a non-sectarian and non -partisan organization.   It is 
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not connected with any political candidate or political party.  Nor is it connected 

with any political committee other than its own. 1   

VRLCõs mission òis to achieve universal recognition of the sanctity of human 

life from conception through natura l death.ó  In pursuit of that mission, VRLC 

engages in political speech.  ò[T]hrough peaceful, legal means, [it] seeks changes in 

public opinion, public policy, the law, and individual behavior [to foster] respect [for] 

the right to life and reject abortio n, euthanasia, and other actions that deny the 

right to life.ó2  To this end, VRLC distributes educational material; has organized 

county chapters; publishes Review, a newsletter; and enlists the help of key 

contacts, speakers, and volunteers across the st ate.3 

2. Past VRLC Speech  

 

Among the communications in which VRLC has engaged since Vermont 

revised its campaign -finance laws in 2005 are the issues of Review4 and an April 

2009 mass e-mail .5  None of these communications contains express advocacy as 

defined in Buckley v. Valeo , 424 U.S. 1, 44 & n. 52, 80 (1976), vis-à-vis state or local 

                                            
1 VERIFIED COMPL . (òVCó) ÆÆ 9-11. 

 
2 VC Exh. 1, available at http://www.vrlc.net/VRLCMain_files/AboutUs.html  (all 

Internet sites visited July 8, 2009).  

 
3 VC ¶¶ 12 -15.   

 
4 VC Exh. 2.  

 
5 VC Exh. 3.  

 

http://www.vrlc.net/VRLCMain_files/AboutUs.html
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office in Vermont. 6  Nevertheless, many have characteristics that are significant 

under constitutional and Vermont law :7 

¶ Each Review edition attached to the complaint is a com munication that:  

 

o Has clearly identified candidates for state or local office in 

Vermont.  

o Is not a broadcast, cable, or satellite (òBroadcastó) 

communication.  VRLC has distributed it via  direct mail/mass 

mailing and at summer fairs.  

o Has run at a time outside the 30 days before a primary or 60 

days before a general election (òthe 30-60 Day Windowsó), and at 

a time other than within 30 days of a primary or general 

election.  

o Has been targeted to the relevant electorate in that it can be 

received in areas wher e individuals could vote for the clearly 

identified candidates.  

o Plaintiffs fear Defendants will say promotes, supports, attacks, 

or opposes (òPASOsó) the clearly identified candidates, and 

o Plaintiffs fear Defendants will say passes the appeal -to-vote 

test,  i.e., Plaintiffs fear Defendants will say the only reasonable 

interpretation of the communication is as an appeal to vote for 

or against the clearly identified candidates. 8 

 

Cf. VT. STAT . ANN . title 17, §§  2801.4 (2005), 2891 (2005), 2893.b (2005).  The same 

is true of the past mass e -mail. 9 

                                            
6 Although it is not material, none of these communications contains express 

advocacy as defined Buckley vis -à-vis any  office.   

 
7 VC ¶¶ 16 -18.   

 
8 VC ¶ 18.  

 
9 VC ¶ 19.  
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3. Future VRLC Speech  

 

VRLC seeks to distribute a new Review edition, similar in all these respects,  

via  direct mail/mass mailing and during 2009 summer fairs in Vermont, which 

begin July 31 and continue through Septembe r. 10  This edition will mention 2010 

gubernatorial candidate Doug Racine, because he sponsors and supports legislation 

to legalize physician -assisted suicide in Vermont, which VRLC opposes.  VRLC also 

seeks to distribute additional new Review editions, simi lar in all these respects,  via  

direct mail/mass mailing and at summer fairs in 2010.  Some of the 2010 editions, 

however, will be within 30 days of a primary or general election. 11 

VRLC also seeks to distribute other mass e -mail, similar to the past mass e -

mail in all these respects, with one during 2009 summer fairs in Vermont 12 and 

another starting in 2010 13 when the Vermont legislature returns to session. 14 

                                            
10 Because VRLC does not know whether it will receive the relief it requests , it has 

not expended the considerable effort necessary to prepare this edition.  

 
11 VC ¶¶ 20 -22.  The 2010 Vermont primary is on September 14, and the general 

election is on November 2.  2009-2010 ELECTIONS CALENDAR , available at  

http://vermont -elections.org/elections1/2009_2010ElectionsCalendar.pdf .  

 
12 VC Exh. 4.  

 
13 VC Exh. 5.  

 
14 VC ¶ 23.   

 

http://vermont-elections.org/elections1/2009_2010ElectionsCalendar.pdf
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Also at 2009 summer fairs, VRLC seeks to distribute pamphlets and circulate 

a petition, both by having  the petition at a VRLC booth at fairs and by having 

people distribute it: 15 

¶ Each pamphlet 16 is a communication that:  

 

o Has a clearly identified candidate for state or local office in 

Vermont, namely Racine.  

o Is not Broadcast.  

o Runs outside the 30-60 Day Window s, and at a time other than 

within 30 days of a primary or general election.  

o Is targeted to the relevant electorate.  

o Plaintiffs fear Defendants will say PASOs the clearly identified 

candidate, and  

o Plaintiffs fear Defendants will say passes the appeal -to-vote 

test. 17 

 

The same is true of the petition. 18  VRLC also seeks to distribute new pamphlets, 

similar in all these respects,  at summer fairs in 2010.  Some of them, however, will 

be within 30 days of a primary or general election. 19  

In addition, VRLC seeks t o do four other communications in 2010:  A direct -

mail piece/mass mailing and three radio ads.  None of these communications 

contains express advocacy as defined in Buckley , 424 U.S. at 44 & n. 52, 80, vis-à-vis 

                                            
15 VC ¶ 24.  

 
16 VC Exh. 6.  

 
17 VC ¶ 24.  

 
18 VC Exh. 7.  

 
19 VC ¶¶ 25 -26. 
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state or local office in Vermont. 20  Though otherwise similar, they differ in ways 

that are significant under constitutional and Vermont law :21 

¶ Communication 1, the direct -mail piece/mass mailing, 22 is a 

communication that:  

 

o Has a clearly identified candidate for state or local office in 

Vermont, namel y Racine. 

o Is not Broadcast.  

o Runs in the 30 -60 Day Windows, and specifically in the 30 days 

before a primary or general election.  

o Is targeted to the relevant electorate.  

o Plaintiffs fear Defendants will say PASOs the clearly identified 

candidate, and  

o Plainti ffs fear Defendants will say passes the appeal -to-vote 

test. 23 

 

¶ Communication 2, a radio ad, 24 is a communication that:  

 

o Has a clearly identified candidate for state or local office in 

Vermont, namely Racine.  

o Is Broadcast.  

o Runs outside the 30-60 Day Windows,  because it will run more 

than 30 days before a primary and more than 60 days before a 

general election.  It will also run in the 30 days after a general 

election.  

o Is targeted to the relevant electorate.  

o Plaintiffs fear Defendants will say PASOs the clearl y identified 

candidate, and  

                                            
20 Althoug h it is not material, none of these communications contains express 

advocacy as defined Buckley vis -à-vis any  office.   

 
21 VC ¶¶ 27 -29.   

 
22 VC Exh. 8.  

 
23 VC ¶ 29.  

 
24 VC Exh. 9.  
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o Plaintiffs fear Defendants will say passes the appeal -to-vote 

test. 25 

 

¶ Communication 3, a radio ad, 26 is a communication that:  

 

o Has clearly identified candidates for state or local office in 

Vermont, namely Senate President Peter Shumlin and Senator 

Jeanette White, both of whom are from Windham County, in 

southeastern Vermont, are candidates for re -election in 2010, 

and are sponsors and supporters of legislation to legalize 

physician -assisted suicide in Vermont.  

o Is Broadcast.  

o Runs in the 30 -60 Day Windows, and specifically in the 30 days 

before a primary or general election.  

o Is not targeted to the relevant electorate in that it cannot  be 

received in areas where individuals can vote for the clearly 

identified candidates, because it w ill run on a radio station, such 

as WDEV in Waterbury, that does not reach the clearly 

identified candidatesõ districts. 

o Plaintiffs fear Defendants will say PASOs the clearly identified 

candidates, and  

o Plaintiffs fear Defendants will say passes the appeal -to-vote 

test.  27 

 

¶ Communication 4, a radio ad, 28 is a communication that:  

 

o Has a clearly identified candidate for state or local office in 

Vermont, namely Racine.  

o Is Broadcast.  

o Runs in the 30 -60 Day Windows, and specifically in the 30 days 

before a primary o r general election.  

o Is targeted to the relevant electorate.  

                                            
25 VC ¶ 29.  

 
26 VC Exh. 10.  

 
27 VC ¶ 29.  

 
28 VC Exh. 11.  
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o Plaintiffs fear Defendants will say PASOs the clearly identified 

candidate, and  

o Has a reasonable interpretation other than as an appeal to vote 

for the clearly identified candidate. 29 

 

Cf. VT. STAT . ANN . title 17, §§  2801.4, 2891, 2893.b. 

 

4. What VRLC Does and Does Not Do  

 

To pay for its communications, VRLC receives more than $500 in donations 

in each calendar year and spends more than $500 in each calendar year.  Cf. id. 

§ 2801.4.  For the 2010 Review editions, the 2010 pamphlets, and Communications 

1, 3, and 4, VRLC will spend more than $500 on each of these communications in 

the 30 days before a primary or general election.  For Communication 2, VRLC will 

spend more than $500 in the 30 days after t he general election.  Cf. id.  §§ 2893.b.  

In addition, VRLC will execute contracts for all of these communications during the 

time periods in which they will run.  Cf. id.   Furthermore, the cost of the 

communications that Plaintiffs reasonably fear are rel ated expenditures vis-à-vis 

Racine, see id. § 2809.d (1997), will exceed Vermontõs limit on contributions made by 

political committees to Racineõs opponent.  See id. § 2805 (2005), clarified in  GUIDE 

TO VERMONTõS CAMPAIGN FINANCE LAW at 4 (June 2008). 30,31  

                                            
29 VC ¶ 29.  

 
30 VC Exh. 1 2, available at  

http://vermont -elections.org/elections1/2008CFGuideRev2122009.pdf . 

 
31 VC ¶¶ 30 -34.  See, e.g., VC Exh. 13 (receipts for costs of a past newsletter and 

pamph let).  

 

http://vermont-elections.org/elections1/2008CFGuideRev2122009.pdf
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VRLC does not, however, coordinate any of the speech at issue here with any 

candidate for state or local office in Vermont, the candidateõs agents, or the 

candidateõs committee.  Cf. id. § 2809.c.32  Nor is VRLC òa political party or political 

committee tha t recruits é candidatesó for state or local office in Vermont.  Id. 

§ 2809.d.33   

Nor is any of the speech at issue here a contribution (1) that VRLC receives 

for the purpose of making contributions to any Vermont political committee or (2) 

which is earmark ed for express advocacy as defined in Buckley vis -à-vis state or 

local office in Vermont. 34   

Nor does VRLC do any electioneering communications as defined in the 

Federal Election Campaign Act, 2 U.S.C. §  431 et seq. (òFECAó), whose only 

reasonable interpre tation is as an appeal to vote for or against a clearly identified 

candidate for state or local office in Vermont. 35 

                                            
32 Although it is not material, VRLC does not coordinate the speech at issue here 

with any candidate, the candidateõs agents, or the candidateõs committee. 

 
33 VC ¶¶ 35 -36.  Although it is not material, VRLC does not recruit candidates for 

any office. 

 
34 VC ¶ 37.   

 
35 VC ¶ 38.  Although it is not material, none of the speech at issue here is a 

contribution (1) that VRLC receives for the purpose of making contributions to any 

political committee or (2) which is earmarked for express advocacy as defined in 

Buckley vis -à-vis any office.  Nor does VRLC do any (3) electioneering 

communications as defined in FECA whose only reasonable interpretation is as an 

appeal to vote for or against a clearly identified candidate for any office. 
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5. VRLC -FIPE  

 

Plaintiff VRLC -FIPE is a Vermont political committee connected with VRLC 

which was active in previous years and wishes to become  active again.  As a 

Vermont political committee, VRLC -FIPE complies with limits on contributions it 

receives, see VT. STAT . ANN . title 17, § 2805.a, and files political -committee reports, 

which disclose, inter alia, names and addresses of those contributi ng more than 

$100.  See id. §§ 2803.a.1 (2005), 2811.a, c, d.36  However, VRLC -FIPE, as its name 

suggests, does not contribute to candidates for state or local office in Vermont. 37  It 

does only independent expenditures, and only for state or local candidate s in 

Vermont.  For this reason, Vermontõs limits on contributions VRLC-FIPE receives 

are in effect independent -expenditure limits, and VRLC -FIPE no longer wishes to 

abide by the contribution limits.  Moreover, with its limited resources, it no longer 

wishes to bear the bureaucratic burden of reporting names and addresses of those 

contributing more than $100 , although it will continue to report the total 

contributions it receives.  Cf. id.  § 2803.a.2.38 

                                            
36 E.g., VC Exh. 14.  

 
37 Although it is not material, VRLC -FIPE does not make contributions to any 

candidates.  

 
38 VC ¶¶ 39 -44. 
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6. Additional Plaintiffs  

 

Plaintiff Callan, who has previ ously donated to VRLC, wants to donate more 

than $100 to VRLC during its political -committee and mass -media-activities 

reporting periods corresponding to the future communications but will not do so if 

that means being disclosed on its political -committee or mass-media-activities 

reports.  See VT. STAT . ANN . title 17, §§ 2803 (political -committee reports) , 2811.a, c, 

d (2005) (same), 2893.b (mass-media-activities reports (citing id.  § 2803.a, b)).  He 

wishes to protect his privacy for its own sake, regardle ss of whether he fears 

harassment, retaliation, or social ostracism. 39 

Plaintiff Callan, who has previously contributed to VRLC Political Committee 

but not VRLC -FIPE, wants to contribute to VRLC -FIPE more than the $2000 that 

Vermont law allows, id. § 2805.a, but will do so only if the Court enjoins the $2000 

contribution limit. 40 

Plaintiffs Callan and Dunlap have received VRLC communications and wish 

to continue to do so. 41 

B.  Defendants  

 

Defendant William H. Sorrell is Vermontõs attorney general.  Defendants 

John T. Quinn, Erica Marthage, Robert Butterfield, T. J. Donovan, Vincent Illuzzi, 

                                            
39 VC ¶¶ 45 -46. 

 
40 VC ¶ 47.  

 
41 VC ¶ 48.  

 



 

 

 

 

VRLC  PI  BRIEF    

 

 

17 

James Hughes, David Miller, Joel Page, William Porter, Keith Flynn, James 

Mongeon, Thomas Kelly, Tracy Shriver, and Robert Sand are Vermontõs stateõs 

attorneys.  Deborah L. Mar kowitz is Vermontõs secretary of state.  Vermont law 

vests Defendants, all of whom are sued in their official capacities, with authority 

vis-à-vis the law at issue in this action.  See, e.g., id. §§ 2803, 2806 (1997), 2806a 

(2005), 2810a (1997), 2811, 2831 (2005), 2893.42   

C. Vermont Law  

 

Vermont law chills 43 Plaintiffs ð except VRLC -FIPE vis-à-vis its political -

committee -disclosure -threshold claim ð from proceeding with their future speech.  

VRLC in particular reasonably believes that if it does not follow Ver mont law, 

Defendants will subject it to an investigation, a civil -enforcement action, and 

prosecution leading to civil liabilities and criminal penalties.  See id. §§ 2806, 

2806a, 2810a.  Even if at the end of the day there were no civil liabilities or cri minal 

penalties, being cleared provides little comfort to those whom government has 

wrung through a process that becomes the punishment.  See, e.g., FEC v. Wisconsin 

Right to Life, Inc., 551 U.S. 449, ____, 127 S.Ct. 2652, 2666 n.5 (2007) (òWRTL II ó).  

                                            
42 VC ¶¶ 49 -52. 

 
43 The term òpre-enforcementó applies before a law has been enforced.  The term 

òchilló is a subset of òpre-enforcementó and applies in the First Amendment context 

when speakers will not violate the law.  See, e.g., New Hampshire Right to Life PAC 

v. Gardner,  99 F.3d 8, 13-14 (1st Cir. 1996) (òNHRL ó).  Thus, the word òpre-

enforcementó applies to all of Plaintiffsõ speech, while the word òchilló applies to the 

future speech except VRLC -FIPEõs vis-à-vis its political -committee -disclosure -

threshold claim.  
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òThe right of free speech can be trampled or chilled even if convictions are never 

obtainedó and civil liabilities are never imposed.  FEC v. Hall -Tyner Election 

Campaign Comm.,  678 F.2d 416, 422 n.15 (2d Cir. 1982), cert. denied, 459 U.S. 1145 

(1983).44 

In ad dition, VRLC fears enforcement or prosecution based on its past 

communications, since the statute of limitations is two years for civil enforcement 

and three years for criminal prosecution.  VT. STAT . ANN . title 13, §§ 4501.e (1995) 

(criminal), 4505 (1947)  (civil). 45 

In this action, the chill, and the fear of enforcement or prosecution, occur in 

five ways. 46   

1. Regulation of VRLC as a Political Committee  

 

First, Vermont law defines a òpolitical committee or political action 

committeeó ð which Plaintiffs will s imply refer to as a òpolitical committeeó ð as: 

any formal or informal committee of two or more individuals, or a 

corporation, labor organization, public interest group, or other entity, 

not including a political party, which receives contributions  of more 

than $500.00  and makes expenditures  of more than $500.00  in any one 

calendar year for the purpose of supporting or opposing one or more 

candidates, influencing an election, or advocating a position on a public 

question in any election or affecting the out come of an election. 

 

VT. STAT . ANN . title 17, §  2801.4 (emphasis added).  Although Vermont law does not 

                                            
44 VC ¶¶ 53 -56. 

 
45 VC ¶ 57.  

 
46 VC ¶ 58.  
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define òcommittee,ó see id. § 2801, it does define òcontributionó and òexpenditureó by 

using some of the same phrases that are in the political -committ ee definition:  

(2) òContributionó means a payment, distribution, advance, deposit, 

loan or gift of money or anything of value, paid or promised to be paid 

to a person for the purpose of influencing an election,  advocating a 

position on a public question, or supporting or opposing one or more 

candidates in any election,  but shall not include services provided 

without compensation by individuals volunteering their time on behalf 

of a candidate, political committee or political party.  For purposes of 

this chapter, òcontributionó shall not include a personal loan from a 

lending institution.  

 

(3) òExpenditureó means a payment, disbursement, distribution, 

advance, deposit, loan or gift of money or anything of value, paid or 

promised to be paid, for the purpose of  influencing an election, 

advocating a position on a public question, or supporting or opposing 

one or more candidates.  

 

Id. (emphasis added).47 

VRLC is not under the control of a candidate or candidates for state or local 

office in Vermont. 48  In addition, VRLCõs organizational documents ð i.e., its articles 

of incorporation 49 and by-laws50 ð and public statements 51 do not indicate it has the 

major purpose of nominating or electing a candidate or candidates for state or local 

                                            
47 VC ¶¶ 59 -60. 

 
48 Although it is not material, VRLC is not und er the control of any candidate or 

candidates.  

 
49 VC Exh. 15.  

 
50 VC Exh. 16.  

 
51 E.g., VC Exh. 1.  
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office in Vermont, and VRLC 52 does not spend the majority of its money on 

contributions to, or independent expenditures for, a candidate or candidates for 

state or local office in Vermont ð with òindependent expenditureó meaning express 

advocacy as defined in Buckley and not coordinated with  a candidate, a candidateõs 

committee, or a candidateõs agent, which is the standard under the Constitution.  

424 U.S. at 39 -51; cf. 2 U.S.C. § 431.17 (2002) (following Buckley by limiting the 

statutory independent -expenditure definition to express advocac y).53 

Nevertheless, given that VRLC is not a political party, Plaintiffs reasonably 

fear that, based on VRLCõs communications, Defendants will say VRLC is a 

corporation, public -interest group, or other entity that receives more than $500 in 

òcontributionsó and makes more than $500 in òexpendituresó in a calendar year to 

support or oppose one or more candidates, influence an election, or affect the 

outcome of an election.  Then VRLC will have to comply with a panoply of burdens 

that Vermont imposes on politic al committees, including:  

¶ Registration (including treasurer -designation) and termination 

requirements.  See VT. STAT . ANN . title 17, §§ 2804, 2831.a. 

¶ Recordkeeping requirements.  See id. §§ 2803, 2811.a, c, d. 

¶ Extensive reporting requirements.  See, e.g., id.  §§ 2803, 2811.a, c, d. 

¶ Limits on contributions received.  See, e.g., id. § 2805.a, and 

                                            
52 VRLC does not have a budget or financial statement.  

 
53 VC ¶¶ 61 -62.  Although it is not material, nothing in VRLCõs organizational 

documents or in its publi c statements indicates that VRLC has the major purpose of 

nominating or electing any candidate or candidates, and VRLC does not spend the 

majority of its money on contributions to, or independent expenditures for, any 

candidate or candidates.  
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¶ Contribution -source bans.  See 2 U.S.C. §§ 441b.a, 441b.b.2 (2002) 

(national banks and national corporations), 441e (2002) (foreign 

nationals). 54 

 

The weight of these  burdens is such that the contemplated political speech 

would simply not be worth it for VRLC.  Because VRLC does not want to bear the 

burdens of being a political committee, and because Callan does not want to be on 

VRLC political -committee reports, Plain tiffs will not engage in their speech unless 

they receive the relief they request.  Furthermore, VRLC fears enforcement or 

prosecution for having distributed Review and the past mass e -mail without 

registering as a political committee and bearing the polit ical -committee burdens. 55 

Therefore, Plaintiffs seek a declaratory judgment that the political -

committee, contribution, and expenditure definitions are unconstitutional as 

applied to Plaintiffsõ speech and facially.  Plaintiffs further ask that the Court 

preliminarily and then later permanently enjoin their enforcement.  This will allow 

Plaintiffs to do their speech, and materially similar speech in the future, without 

fear of VRLCõs becoming a political committee, without fear of enforcement or 

prosecution,  and without fear of Callanõs being on VRLC political-committee 

reports.  It will also allow Callan and Dunlap to receive future communications and 

                                            
54 VC ¶¶ 63 -64. 

 
55 VC ¶¶ 65 -67.   
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remove the fear of enforcement or prosecution for VRLCõs having distributed Review 

and the past mass e -mail .56 

2. Electioneering Communications Identification 

Requirements  

 

Second, Vermont law defines òelectioneering communicationó as  

any communication, including communications published in any 

newspaper or periodical  or broadcast on radio or television or over any 

public address system, placed on any billboards, outdoor facilities, 

buttons or printed material attached to motor vehicles, window 

displays, posters, cards, pamphlets, leaflets, flyers, or other circulars, or 

in any direct mailing, robotic phone calls, o r mass e-mails  that refers to 

a clearly identified candidate for office and that promotes or supports  a 

candidate for that office, or attacks or opposes a candidate for that 

office, regardless of whether the communication expressly advocates a 

vote for or against a candidate.  

 

VT. STAT . ANN . title 17,  § 2891 (emphasis added).57 

 

Vermont then regulates electioneering communications by requiring 

òidentificationó:  

All electioneering communications shall contain the name and address 

of the person, political co mmittee, or campaign who or which paid for 

the communication.  The communication shall clearly designate the 

name of the candidate, party, or political committee by or on whose 

behalf the same is published or broadcast.  The identification 

requirements of this section shall not apply to lapel stickers or buttons, 

nor shall they apply to electioneering communications made by a 

single individual acting alone who spends, in a single two -year general 

election cycle, a cumulative amount of no more than $150.00 o n those 

electioneering communications.  

 

                                            
56 VC ¶¶ 68 -71. 

 
57 VC ¶ 72.  
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Id.  § 2892 (2005).58 

Plaintiffs reasonably fear VRLCõs future communications are òelectioneering 

communicationsó:  Each will run in an electioneering-communications medium 

Vermont law identifies, each has a clearly id entified candidate for state or local 

office in Vermont, see id. § 2801.1 (defining òcandidateó), and Plaintiffs reasonably 

fear Defendants will say each PASOs, see id. § 2891, and is òon é behalfó of a 

candidate for that office.  Id.  § 2892.  Even if thes e communications did not sweep 

VRLC into political -committee status, VRLC reasonably fears Vermont law will 

subject it to identification requirements that will burden the limited resources of 

VRLC and jeopardize the freedom of association rights of VRLC me mbers.59   

VRLCõs future Review editions, future mass e -mail, future pamphlets, and 

future petition, for example, will not fully comply with the identification 

requirements.  Although they will include VRLCõs name and address, they will not 

òclearly designate the name of the candidate, party, or political committee by or on 

whose behalf [VRLC fears Defendants will say the political speech] is 

published  é .ó  Id .60 

Meanwhile, Communications 1, 2, 3, and 4 will give VRLCõs name.  However, 

they will not give its  address, nor will they òclearly designate the name of the 

                                            
58 VC ¶ 73.  

 
59 VC ¶¶ 74 -75. 

 
60 VC ¶¶ 76 -77. 
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candidate, party, or political committee by or on whose behalf [VRLC fears 

Defendants will say the political speech] is published  é ,ó in part because VRLC 

does not want to use precious space or ai r time for this information. 61   

Nor does VRLC want Vermont, through identification requirements, to 

regulate the content of VRLCõs speech itself.  Because VRLC does not want to bear 

the burdens of the identification requirements, VRLC will not engage in i ts speech 

unless Plaintiffs receive the relief they request. 62 

Furthermore, VRLC fears enforcement or prosecution for having distributed 

Review and the past mass e -mail without fully complying with Vermontõs 

identification requirements by òclearly designat[ing] the name of the candidate, 

party, or political committee by or on whose behalf [VRLC fears Defendants will say 

the political speech] is published  é .ó  Id. 63  

Therefore, Plaintiffs seek a declaratory judgment that the electioneering -

communication defin ition, and by extension the electioneering -communication 

identification requirements, are unconstitutional as applied to Plaintiffsõ speech and 

facially.  Plaintiffs further ask that the Court preliminarily and then later 

permanently enjoin their enforceme nt.  This will allow VRLC to do its speech, and 

materially similar speech in the future, without having to comply with the 

                                            
61 VC ¶¶ 78 -79. 

 
62 VC ¶¶ 80 -81. 

 
63 VC ¶ 82.  
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identification requirements and without fear of enforcement or prosecution.  It will 

also allow Callan and Dunlap to receive future c ommunications and remove the fear 

of enforcement or prosecution for having distributed Review and the past mass e -

mail .64 

3. Mass Media Activities Reporting Requirements  

 

Third, Vermont law similarly defines òmass media activitiesó and requires 

reporting 65 of them: 

(a) For purposes of this section, òmass media activitiesó includes 

television commercials, radio commercials, mass mailings, literature 

drops, newspaper and periodical advertisements, robotic phone calls, 

and telephone banks which include the name or likeness of a clearly 

identified candidate for office.  

 

(b) In addition to any other reports required to be filed under this 

chapter, a person who makes expenditures for any one mass media 

activity totaling $500.00 or more within 30 days of a primary or 

general election shall, for each activity, file a mass media report with 

the secretary of state and send a copy of the mass media report to each 

candidate whose name or likeness is included in the activity within 24 

hours of the expenditure or activity, whic hever occurs first. For the 

purposes of this section, a person shall be treated as having made an 

expenditure if the person has executed a contract to make the 

expenditure. The report shall identify the person who made the 

expenditure with the name of the candidate involved in the activity 

and any other information relating to the expenditure that is required 

to be disclosed under the provisions of subsections 2803(a) and (b) of 

this title.  

 

                                            
64 VC ¶¶ 83 -86. 

 
65 Vermont does not ban anyone from doing electioneering communications or mass -

media activities.  Cf. 11 C.F.R. § 114.15 (2007) (unconstitutionally banning 

particular corporate and union electioneering communications).  
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Id.  § 2893 (emphasis added).  Section 2803 then provides:  

(a) The secretary of state shall prescribe and provide a uniform 

reporting form for all campaign finance reports. The reporting form 

shall be designed to show the following information:  

 

(1) the full name, town of residence and mailing address of each 

contributor who contributes an amount in excess of $100.00, the 

date of the contribution, and the amount contributed;  

 

(2) the total amount of all contributions of $100.00 or less and 

the total number of all such contributions;  

 

(3) each expenditure listed by amount, date, to whom paid and 

for what purpose;  

 

(4) the amount contributed or loaned by the candidate to his or 

her own campaign during the reporting period; and  

 

(5) each debt or other obligation, listed by amount, date 

incurred, to whom owed and for what purpo se, incurred during 

the reporting period.  

 

(b) The form shall require the reporting of all contributions and 

expenditures accepted or spent during the reporting period and during 

the campaign to date and shall require full disclosure of the manner in 

which  any indebtedness is discharged or forgiven. Contributions and 

expenditures for the reporting period and for the campaign to date also 

shall be totalled in an appropriate place on the form. The total of 

contributions shall include a subtotal of nonmonetary  contributions 

and a subtotal of all monetary contributions. The form shall contain a 

list of the required filing times so that the person filing may designate 

for which time period the filing is made. Contributions and 

expenditures received or spent after  5 p.m. on the third day prior to the 

filing deadline shall be reported on the next report.  

 

(c) The form described in this section shall contain language of 

certification of the truth of the statements and places for the signature 

of the candidate or the treasurer of the campaign.  

 

(d) All reports filed under this section shall be retained in an indexed 

file by the official with whom the report is filed and shall be subject to 
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the examination of any person.  

 

(e) Disclosure shall be limited to the informati on required to 

administer this chapter.  

 

Id.  § 2803.66 

 

Plaintiffs reasonably fear the 2010 Review editions and the 2010 pamphlets 

that run within 30 days of a primary or general election plus Communications 1, 2, 

3, and 4 are òmass media activitiesó:  Each will run in a mass -media-activities 

medium Vermont law identifies, and each has the name or likeness of a clearly 

identified candidate for office.  In addition, VRLC will spend more than $500 on 

each òwithin 30 days of a primary or general election é .ó  Id. § 2893.b.  Although 

the statute does not define òmass mailing,ó Plaintiffs submit the Review editions 

when mailed are mass mailings ð because VRLC mails a substantial number of 

identical pieces ð and thus are mass -media activities under Section 2893.a.   See 2 

U.S.C. § 431.23 (2002) (defining òmass mailingó); but see Vermont Right to Life 

Comm., Inc. v. Sorrell, 19 F. Supp.2d 204, 211 (D. Vt. 1998) (òVRLC I ó) (considering 

former Section 2883), revõd on other grounds, 221 F.3d 376, 386, 389-91 (2d Cir. 

2000) (rejecting a narrowing gloss).  In any event, òdistribution of literature at 

county fairsó is a mass-media activity, VRLC I, 19 F. Supp.2d at 211 (considering 

                                            
66 VC ¶¶ 87 -88. 
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former Section 2883), so distributing Review and pamphlets qualifies under Section 

2893.67   

I n the weeks before elections, public interest in public -policy issues is at its 

peak.  At this time, organizations such as VRLC with limited resources can most 

effectively communicate with the public about, and advocate positions on, issues. 68 

Even if these  communications did not sweep VRLC into political -committee 

status, Plaintiffs reasonably fear Vermont law will subject VRLC to reporting 

requirements ð including both the requirement to file reports and the requirement 

to provide copies to candidates whos e names or likenesses are in the speech ð that 

will burden the limited resources of VRLC, jeopardize the freedom of association 

rights of VRLC members, and deter donations to VRLC from those who otherwise 

would donate, regardless of whether they fear haras sment, retaliation, or social 

ostracism.  Some donors, including Callan, simply desire to preserve as much of 

their privacy as possible.  Because VRLC does not want to bear the burdens of the 

reporting requirements, and because Callan does not want to be o n VRLC mass -

media-activities reports, Plaintiffs will not engage in their speech unless they 

receive the relief they request. 69  

                                            
67 VC ¶¶ 89 -92. 

 
68 VC ¶¶ 93 -94. 

 
69 VC ¶¶ 95 -97.   
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Therefore, Plaintiffs seek a declaratory judgment that the mass -media-

activities definition, and by extension the mass -media-activities reporting 

requirements, are unconstitutional as applied to Plaintiffsõ speech and facially.  

Plaintiffs further ask that the Court preliminarily and then later permanently 

enjoin their enforcement.  This will allow Plaintiffs to do their speech, an d 

materially similar speech in the future, without VRLCõs having to comply with the 

reporting requirements, without fear of enforcement or prosecution, and without 

Callan õs having to be on VRLC mass-media-activities reports.  It will also allow 

Callan  and Dunlap to receive future communications. 70  

4. Related Expenditures  

 

Fourth, notwithstanding one part of Vermontõs definition of òrelated 

expenditure,ó71 another part of the definition provides:  

                                            
70 VC ¶¶ 98 -101.  There is no need to remove the fear of enforcement or p rosecution 

for having done mass-media activities without reporting them,  because VRLCõs past 

mass-media activities since 2005 have not been within 30 days of an election.  See 

VT. STAT . ANN . title 17, § 2893.b. 

 
71 This one part provides:  

 

For the purposes of this section, a òrelated campaign expenditure made 

on the candidateõs behalfó means any expenditure intended to promote 

the election of a specific candidate or group of candidates, or the defeat 

of an opposing candidate or group of candidates, if intent ionally 

facilitated by, solicited by or approved by the candidate or the 

candidateõs political committee. 

 

VT. STAT . ANN . title 17, § 2809.c.  This part does not apply to Plaintiffsõ speech, 

because no candidate or candidateõs political committee facilitates, solicits, or 

approves it.  
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An expenditure  made by a political party or by a political committ ee 

that recruits or endorses candidates, that primarily benefits  six or 

fewer candidates who are associated with  the é political committee 

making the expenditure,  is presumed to be a related expenditure made 

on behalf of those candidates.  An expenditure  made é by a political 

committee that é endorses candidates, that substantially benefits  more 

than six candidates and facilitates  é political committee functions, 

voter turnout, é or organizational capacity  shall not be presumed to be 

a related expenditure m ade on a candidateõs behalf.  In addition, an 

expenditure shall not be considered a òrelated campaign expenditure 

made on the candidateõs behalfó if all of the following apply: 

 

(1) The expenditures were made in connection with a campaign 

event whose purpo se was to provide a group of voters with the 

opportunity to meet the candidate personally.  

 

(2) The expenditures were made only for refreshments and 

related supplies that were consumed at that event.  

 

(3) The amount of the expenditures for the event was le ss than 

$100.00. 

 

Id. § 2809.d (emphasis added).  The presumptions are rebuttable, e.g., Randall v. 

Sorrell, 548 U.S. 230, 289-90 (2006) (Souter, J., dissenting), and the three -factor 

exception to this part of the definition does not apply to VRLC. 72   

So Plaintiffs reasonably fear that Defendants, after concluding VRLC is a 

political committee, will conclude that some of VRLCõs future communications ð 

such as the Review edition VRLC seeks to distribute at 2009 summer fairs, and 

which, like the past Review editions attached to the complaint, will clearly identify 

more than six candidates ð òendorse[] candidates,ó òsubstantially benefit[] more 

                                                                                                                                             

 
72 VC ¶¶ 102 -103. 
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than six candidates  and facilitate[] é political committee functions, voter turnout, 

é or organizational capacity.ó  Then Plaintiffs fear Defendants will rebut the 

presumption that this speech is not òrelated.ó  Meanwhile, Plaintiffs reasonably fear 

that Defendants, after concluding VRLC is a political committee, will conclude that 

the pamphlets, the petition, and Communi cations 1 to 4 ð each of which clearly 

identifies six or fewer candidates ð òendorse[] candidates,ó and òprimarily benefit[]ó 

six or fewer candidates òassociated withó VRLC.73   

Plaintiffs then reasonably fear Defendants will conclude VRLCõs 

communications are related expenditures under Section 2809.d and therefore count 

as òcontributionsó to the candidatesõ opponents, see VT. STAT . ANN . title 17, § 2809.a, 

and that this speech will exceed Vermontõs limit for òcontributions.ó  See id. § 2805, 

clarified in  GUIDE TO VERMONTõS CAMPAIGN FINANCE LAW at 4. 74 

Therefore, Plaintiffs seek a declaratory judgment that the Section 2809.d 

related -expenditure definition is unconstitutional as applied to Plaintiffsõ speech 

and facially.  Plaintiffs further ask that the Court preliminarily and then later 

permanently enjoin its enforcement.  This will allow Plaintiffs to do their speech, 

and materially similar speech in the future, without fear of the related -expenditure 

definition limiting the speech.  It will also allow Callan  and Dunlap to receive 

                                            
73 VC ¶¶ 104 -105. 

 
74 VC ¶ 106.   
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future communications and remove the fear of enforcement or prosecution for 

VRLCõs having distributed Review beyond contribution limits .75 

5. Political Committee Contribution Limits  

 

Fifth, because VRLC -FIPE no longer wishes to abide by limits on 

contributions it receives,  and because Callan wishes to contribute to VRLC -FIPE 

beyond the limits, cf. id. § 2805.a, Plaintiffs seek a declaratory judgment that the 

Section 2805.a contribution limits are unconstitutional as applied  to VRLC -FIPE 

and Callanõs speech.  Plaintiffs further ask that the Court preliminarily and then 

later permanently enjoin their enforcement.  This will allow VRLC -FIPE and Callan 

to do their speech, and materially similar speech in the future, without needing to 

abide by contribution limits . 76 

6. Political Committee Disclosure Threshold  

 

Because VRLC-FIPE no longer wishes to bear the bureaucratic burden of 

reporting those who contribute more than $100, cf. id.  § 2803.a.1, Plaintiffs seek a 

declaratory judgment that the Secti on 2803.a.1 political -committee disclosure 

threshold is unconstitutional as applied to VRLC -FIPEõs speech and facially.  

Plaintiffs further ask that the Court preliminarily and then later permanently 

enjoin its enforcement.  This will allow VRLC -FIPE to do  its speech, and materially 

                                            
75 VC ¶¶ 107 -110. 

 
76 VC ¶¶ 111 -113. 
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similar speech in the future, without disclosing those who contribute more than 

$100.77 

Plaintiffs further ask that the Court expunge the records, i.e., VRLC -FIPEõs 

previous reports, of the names and addresses of those contributi ng more than 

$100.78 

D.  Future Speech  

 

In materially similar situations in the future, Plaintiffs intend to do speech 

materially similar to all of their planned speech such that Vermont law will apply to 

them as it does now.  VRLCõs future communications, for example, will mention 

public figures who are candidates and will occur not only during future mass -media-

activities periods, when public interest is at a peak, but also at other times.  There 

is a strong likelihood that such similar situations will recur, given that VRLC has 

engaged in similar activity in the past 79 and that such activity is common and 

regularly recurring for it.  In addition, Callan intends to donate to VRLC during 

future political -committee and mass -media-activities reporting periods but w ill not 

do so if that means being on VRLC reports.  Callan and Dunlap wish to receive 

future communications.  VRLC -FIPE wishes to receive contributions but without 

limits on them, and it wishes to continue reporting as a political committee but 

                                            
77 VC ¶¶ 114 -116. 

 
78 VC ¶ 117.  

 
79 E.g., VC Exh. 17 (2001 mass mailing).  
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without dis closing those who contribute more than $100.  Finally, Callan wishes to 

contribute to VRLC -FIPE beyond the contribution limits. 80 

E.  Two Previous Challenges  

 

1. VRLC I  

 

 A decade ago, VRLC prevailed in a First Amendment challenge to Vermont 

law similar to Section s 2891, 2892, and 2893.  VRLC I, 221 F.3d at 386 -91 (striking 

down VT. STAT . ANN . title 17, §§ 2881-83 (repealed 2005)).  Nevertheless, Vermont 

in 2005 enacted Sections 2891, 2892, and 2893, which are similar to yet in some 

ways even broader than Sections 2881, 2882, and 2883.  Sections 2881 to 2883 read 

as follows, with changes Vermont made in enacting Sections 2891 to 2893 marked:  

§ 28891.  Definitions  

 

As used in this subchapter, òpolitical advertisementó òelectioneering 

communicationó means any communic ation, including communications 

published in any newspaper or periodical or broadcast on radio, 

television or over any public address system, placed on any billboards, 

outdoor facilities, buttons or printed material attached to motor 

vehicles, window displ ays, posters, cards, pamphlets, leaflets, flyers , or 

other circulars, or in any direct mailing,  robotic phone calls, or mass e -

mails which that refers to a clearly identified candidate for that office 

and that promotes or supports a candidate for that offi ce, or attacks or 

opposes a candidate for that office, regardless of whether the 

communication expressly or implicitly advocates the success or defeat 

of a vote for or against  a candidate.  

 

§ 28892.  Identification  

 

All political advertisements electioneer ing communications shall 

contain the name and address of the person , political committee, or 

campaign  who or which paid for the  advertisement  communication .  

                                            
80 VC ¶¶ 118 -124. 
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The advertisement communication shall clearly designate the name of 

the candidate, party , or polit ical committee by or on whose behalf the 

same is published or broadcast.   In the case of printed or written 

matter, the name and address shall be printed or written large enough 

to be clearly legible, except that this   The identification requirements 

of th is section shall not apply to lapel stickers or buttons  or any 

written or printed matter attached to or displayed on any motor 

vehicle.  , nor shall they apply to electioneering communications made 

by a single individual acting alone who spends, in a singl e two-year 

general election cycle, a cumulative amount of no more than $150.00 

on those electioneering communications.  

 

§ 28893.  Notice of expenditure  

 

(a) For purposes of this section, òmass media activitiesó includes 

television commercials, radio commer cials, mass mailings, literature 

drops, newspaper and periodical advertisements, robotic phone calls, 

and central telephone banks which include the name or likeness of a 

clearly identified candidate for office.  

 

(b) In addition to any other reports require d to be filed under this 

chapter, a person who makes expenditures for any one mass media 

activity totaling $500.00 or more for mass media activities within 30 

days of a primary or general election shall , for each activity, file a mass 

media  report such expenditures to with the secretary of state , and send 

a copy of the mass media report to the each candidate whose name or 

likeness is included in the activity , within 24 hours of making the 

expenditure  or activity, whichever occurs first .  For the purposes of  

this section, a person shall be treated as having made an expenditure 

if the person has executed a contract to make the expenditure.  The 

report shall identify the person who made the expenditure with the 

name of the candidate involved in the activity and  any other 

information relating to the expenditure that is required to be disclosed 

under the provisions of subsections 2803(a) and (b) of this title.  

 

VRLC I, 19 F. Supp.2d at 208 nn.1 -2 (quoting VT. STAT . ANN . title 17, §§  2881-83 

(repealed 2005)); VT. STAT . ANN . title 17, §§  2891-93.81 

                                            
81 VC ¶¶ 125 -126. 
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 In VRLC I, this Court ð after (1) holding that the plaintiffs had standing, id.  

at 209-12, and (2) declining to abstain, id.  at 212 n.6 ð held that (3) Sections 2881 to 

2883 regulated political speech beyond what governmen t has the power to regulate.  

Id.  at 212-15.  To (4) confine Vermont law to what was then the only form of 

unambiguously -campaign -related spending for political speech,  id.  at 215 (quoting 

Buckley, 424 U.S. at 80), by organizations that Vermont may not reg ulate as 

political committees, see Buckley, 424 U.S. at 80 -81,82 the Court (5) applied a 

narrowing gloss and limited the law to regulating express advocacy as defined in 

Buckley .  VRLC I, 19 F. Supp.2d at 215 -16.  The Second Circuit affirmed as to (1) 

stand ing, 212 F.3d at 381 -84, (2) abstention, id.  at 384-86, and (3) the merits (4) 

without articulating the unambiguously -campaign -related principle.  Id.  at 386-89.  

While (5) applying a narrowing gloss was incorrect, id.  at 389-91, this Court 

correctly recognized that there are indeed limits on governmentõs power to regulate 

political speech.  Moreover, by holding that the narrowing gloss made the 

challenged law constitutional, see 19 F. Supp.2d at 215, and by holding that the 

narrowing gloss meant the plaint iffs must report òonly speech which is 

unambiguously related to the campaign of a particular é candidate ... ,ó id.  

(quoting Buckley, 424 U.S. at 80) (first ellipsis in original), the Court in effect 

                                            
82 Infra Part II.D.3.c.i.a -b. 
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recognized that government may regulate 83 political speec h only when it is 

unambiguously campaign related. 84   

2. Landell/Randall  

 

 Another previous challenge is also pertinent.  In Landell v. Sorrell, this Court 

upheld the Section 2809.d related -expenditure definition, 118 F.  Supp.2d 459, 492 

(D. Vt. 2000), and the  Second Circuit affirmed, Landell v. Sorrell, 382 F.3d 91, 146 

(2d Cir. 2004), yet the Supreme Court reversed and remanded without reaching 

Section 2809.d.  Randall, 548 U.S. at 262 -63.  Even though the Supreme Court did 

not reach Section 2809.d, see Cowgill v. Raymark Indus., Inc., 832 F.2d 798, 802 (3d 

Cir. 1987)  (òWhen a court é reverses a judgment and remands for further 

consideration of a particular issue, leaving other determinations é intact, the 

unreversed determinations é normally continue to work an estoppel.ó), cf. Erebia v. 

Chrysler Plastic Prods. Corp., 891 F.2d 1212, 1215 (6th Cir. 1989) (holding more 

generally that claim preclusion and issue preclusion do not apply when decisions 

are reversed (citing Jaffree v. Wallace, 837 F.2d 1461, 1466 (11th Cir.1988))); 

California Depõt of Social Servs. v. Thompson, 321 F.3d 835, 847 (9th Cir. 2003) 

(same) (quoting Ornellas v. Oakley, 618 F.2d 1351, 1356 (9th Cir.1980)); Savidge v. 

Fincannon,  836 F.2d 898, 906 (5th Cir. 1988) (same for claim preclusion), t he lower 

courtsõ original holdings do not preclude the Section 2809.d claim here, because on 

                                            
83 Infra Part II.D.3.c.i.c.  

 
84 VC ¶¶ 127 -129. 
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remand this Court entered a judgment 85 that did not reach Section 2809.d.  Absent 

such a judgment, neither claim preclusion nor issue preclusion prevents considerin g 

Section 2809.d here.  See, e.g., Taylor v. Sturgell,  553 U.S. ____, ____, 128 S.Ct. 

2161, 2171 (2008) (citations omitted). 86 

Also in Landell, the Second Circuit remanded the VRLC -FIPE political -

committee -contribution -limits claim raised here for further p roceedings.  382 F.3d 

at 144.  This claim was not in the Supreme Court appeal, and on remand, this 

Courtõs judgment87 did not reach the VRLC -FIPE claim, so neither claim preclusion 

nor issue preclusion applies to this claim.  See, e.g., Taylor, 128 S.Ct. at  2171 

(citations omitted). 88 

II.  DISCUSSION  

A.  Justiciability  

1. Standing  

The Supreme Court has  

established that the irreducible constitutional minimum of standing 

contains three elements.  First, the plaintiff must have suffered an 

injury in fact ð an invasion of a  legally protected interest which is (a) 

concrete and particularized, and (b) actual or imminent, not 

conjectural or hypothetical.  Second, there must be a causal connection 

                                            
85 VC Exh. 18.  

 
86 VC ¶¶ 130 -131. 

 
87 VC Exh. 18.  

 
88 VC ¶¶ 132 -133. 
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between the injury and the conduct complained of ð the injury has to 

be fairly tra ceable to the challenged action of the defendant, and not 

the result of the independent action of some third party not before the 

court.  Third, it must be likely, as opposed to merely speculative, that 

the injury will be redressed by a favorable decision.  

 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (brackets, ellipses, 

footnote, quotation marks, and internal citations omitted).  Plaintiffs meet all three 

criteria:  The holdings they seek will likely redress the injury that the challenged 

law causes. 

 Looking to when Plaintiffs filed the complaint, see Davis v. FEC, 554 U.S. 

____, ____, 128 S.Ct. 2759, 2769 (2008) (citing Friends of Earth, Inc. v. Laidlaw 

Envõtõl Servs. (TOC), Inc., 528 U.S. 167, 180 (2000)); Robidoux v. Celani, 987 F.2d 

931, 938 (2d Cir. 1993) (citing County of Riverside v. McLaughlin, 111 S.Ct. 1661, 

1667 (1991)); Focus on the Family v. Pinellas Suncoast Transit Auth.,  344 F.3d 

1263, 1275 (11th Cir. 2003) (òArticle III standing must be determined as of the time 

at which the  plaintiffõs complaint is filedó (collecting authorities)), part of Plaintiffsõ 

injury is the chill to their First Amendment rights caused by Defendantsõ 

prospective enforcement of Vermont law or prosecution of VRLC, based on all of the 

speech.  The relief  Plaintiffs seek will redress this chill.  Therefore, Plaintiffs have 

standing to seek relief from the chill.  See Vermont Right to Life Comm., Inc. v. 

Sorrell, 221 F.3d 376, 381-84 (2d Cir. 2000) (òVRLC Ió).89  No assurance from 

                                            
89 See also North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274, 280 n.2 (4th 

Cir. 2008) (òNCRL III ó); North Carolina Right to Life Comm. Fu nd for Indep. 

Political Expenditures v. Leake,  524 F.3d 427, 435 (4th Cir.) (òNCRL -FIPEó), cert. 
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Defendants that they will n ot enforce Vermont law deprives Plaintiffs of standing.  

See id. at 383-84; North Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 705, 711 

(4th Cir. 1999) ( òNCRL Ió), cert. denied, 528 U.S. 1153 (2000).  Holding otherwise 

would place Plaintiffsõ òFirst Amendment rights ôat the sufferance ofõó Defendants.  

VRLC I, 221 F.3d at 383 (quoting NCRL I, 168 F.3d at 711).  Moreover, òthe injury 

required for standing need not be actualized.ó  Davis, 128 S.Ct. at 2769.  Even if the 

injury that exists upon the filin g of the suit dissipates, that does not deprive 

Plaintiffs of standing.  See id. 

The other part of Plaintiffsõ injury is the fear of enforcement or prosecution 

based on past speech.  The relief Plaintiffs seek will redress this fear.  See, e.g., 

NHRL,  99 F.3d at 13 -14. 

Furthermore, VRLC -FIPE has standing vis-à-vis its political -committee -

disclosure -threshold claim, because it is already doing what the challenged law 

                                                                                                                                             

denied, ____ U.S. ____, 129 S.Ct. 490 (2008); Kansas Judicial Review v. Stout, 519 

F.3d 1107, 1115 (10th Cir. 2008); Colorado Right to Life Comm., Inc. v. Coff man, 

498 F.3d 1137, 1143, 1145 n.6 (10th Cir. 2007) (òCRLCó); St. Paul Area Chamber of 

Commerce v. Gaertner, 439 F.3d 481, 484-87 (8th Cir. 2006); Majors v. Abell, 317 

F.3d 719, 721-22 (7th Cir. 2003) (òMajors I ó); ACLU of Nevada v. Heller, 378 F.3d 

979, 983 (9th Cir. 2004) (citing Arizona Right to Life PAC v. Bayless, 320 F.3d 1002, 

1006 (9th Cir. 2003)); California Pro -Life Council v. Getman , 328 F.3d 1088, 1093-

95 (9th Cir. 2003) (òCPLC Ió); Florida Right to Life, Inc. v. Lamar,  273 F.3d 1318, 

1322-23 (11th Cir. 2001); Pittman v. Cole,  267 F.3d 1269, 1283-85 (11th Cir. 2001); 

North Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 705, 710-11 (4th Cir. 1999) 

(òNCRL Ió), cert. denied, 528 U.S. 1153 (2000); Arkansas Right to Life State PAC v. 

Butler,  146 F.3d 558, 560 (8th Cir. 1998); National Rifle Assõn of Am. v. Magaw, 132 

F.3d 272, 284-85 (6th Cir. 1997) (addressing principles of standing under the 

heading òripenessó); Minnesota Citizens Concerned for Life v. FEC,  113 F.3d 129, 

131 (8th Cir. 1997) (òMCCLó). 
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requires, as opposed to being chilled and therefore not doing what a law forbids.  

VRLC -FIPE  intends to continue doing what the law requires but asks that the 

Court declare the law unconstitutional so that compliance is no longer necessary.  

See Davis, 128 S.Ct. at 2769.  

2. Ripeness  

Ripeness turns on òthe fitness of the issues for judicial decision and the 

hardship to the parties of withholding court consideration.ó  Abbott Labs. v. 

Gardner, 387 U.S. 136, 149 (1967), abrogated on other grounds, Califano v. Sanders,  

430 U.S. 99, 105 (1977).  Pre -enforcement challenges are ripe not only when they 

address fear of enforcement or prosecution based on past political speech, but also 

when they address laws that chill First Amendment rights to (future) political 

speech.  See, e.g., Kansas Judicial Review v. Stout, 519 F.3d 1107, 1115-18 (10th 

Cir. 2008); Anderson v. Spear, 356 F.3d 651, 669 (6th Cir.) (citing Virginia Socõy for 

Human Life, Inc. v. FEC,  263 F.3d 379, 388-90 (4th Cir. 2001) (òVSHL II ó)), cert. 

denied, 543 U.S. 956 (2004); California Pro -Life Council v. Getman , 328 F.3d 1088, 

1093-95 (9th Cir. 20 03) (òCPLC Ió); Florida Right to Life, Inc. v. Lamar,  273 F.3d 

1318, 1323-25 (11th Cir. 2001) (òFRTLó); National Rifle Assõn, 132 F.3d at 285; 

Minnesota Citizens Concerned for Life v. FEC,  113 F.3d 129, 132 (8th Cir. 1997) 

(òMCCLó).  òIn é the First Amendment context, the ripeness doctrine is somewhat 

relaxed.  é ôFirst Amendment rights of free expression and association are 

particularly apt to be found ripe for immediate protection, because of the fear of 
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irretrievable loss.õó  Dougherty v. Town of North H empstead Bd. of Zoning Appeals, 

282 F.3d 83, 90 (2d Cir. 2002) (internal citations omitted); see also Kansas Judicial 

Review, 519 F.3d at 1116 (quoting New Mexicans for Bill Richardson v. Gonzales,  64 

F.3d 1495, 1499, 1500 (10th Cir.1995)).   

This action i s fit for judicial decision, because the issues are purely legal.  See 

VSHL II,  263 F.3d at 390 (quoting Abbott, 387 U.S. at 149).  òSufficient hardship is 

usually found if the [law] imposes costly, self -executing compliance burdens or if it 

chills protect ed First Amendment activity.ó  MCCL, 113 F.3d at 132 (citing Reno v. 

Catholic Soc. Servs., Inc., 509 U.S. 43, 69-71 (1993) (OõConnor, J., concurring)), 

quoted in National Rifle Assõn, 132 F.3d at 279.  Not addressing Plaintiffsõ claims 

would cause them har dship, because Vermont law imposes such burdens.  It also 

chills First Amendment rights when Plaintiffs must refrain from exercising their 

First Amendment rights or risk enforcement of the law.  See Kansas Judicial 

Review, 519 F.3d at 1117 -18; VSHL II,  263 F.3d at 390 (citing Abbott, 387 U.S. at 

153).  Government need not have enforced such a law against a person challenging 

it for a court to hold the law unconstitutional.  See, e.g., FEC v. Wisconsin Right to 

Life, Inc., 551 U.S. 449, ____, 127 S.Ct. 2652, 2661, 2662-63 (2007) (òWRTL II ó). 

B.  Preliminary Injunction Standard  

 Plaintiffs òseeking a preliminary injunction must establish [(1)] that [they 

are] likely to succeed on the merits, [(2)] that [they are] likely to suffer irreparable 

harm in the absence of  preliminary relief, [(3)] that the balance of equities tips in 
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[their] favor, and [(4)] that an injunction is in the public interest.ó  Winter v. 

Natural Resources Def. Council, Inc., 555 U.S. ____, ____, 129 S.Ct. 365, 374 (2008) 

(citations omitted).   

 Plaintiffs submit they prevail on each of these four factors.  As to the second, 

the òloss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury.ó  Elrod v. Burns, 427 U.S. 347, 373 

(1976).  So unless Plaintiffs receive the relief they request, they will suffer 

irreparable harm.  There is no adequate remedy at law.  See id.  As to the third and 

fourth, òthe potential harm to independent expression and certainty in public 

discussion of issues is great an d the public interest favors protecting core First 

Amendment freedoms.ó  Iowa Right to Life Comm., Inc. v. Williams, 187 F.3d 963, 

970 (8th Cir. 1999).  

For the reasons that follow, Plaintiffs submit they prevail on the first factor 

as well.  

C. First Principle s 

1. The Limited Power of Government  

Campaign -finance laws regulate speech that is at the heart of a society with a 

republican ð i.e., a democratically elected representative ð government.  Thus, it is 

useful to back up and recall the underlying principles.  See, e.g., WRTL II, 127 S.Ct. 

at 2674 (òas is often the case in this Courtõs First Amendment opinions, we have 

gotten this far in the analysis without quoting the Amendment itselfó).  Even before 
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the First Amendment come the separation of powers, see, e.g., Morrison v. Olson,  

487 U.S. 654, 697-99 (1988) (Scalia, J., dissenting), and the limited and enumerated 

powers of the federal government.  See, e.g., U.S. CONST . art. I, § 8 (1787); id.  

amend. X (1791); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819 ).  Even 

before these principles comes òthe struggle of the Anglo-American people to (a) 

establish themselves as sovereign and (b) curb the power of government officials to 

prevent the people from criticizing official actions.ó90  Centuries of history, incl uding 

Western history, are replete with ill begotten efforts to suppress political speech, 91 

all the way back to when Moses said, òLet my people go,ó and Pharaoh was none too 

pleased.  See Exodus 8-14.  

Even today when some people advocate campaign -finance laws, they appear 

to presume government has the power to regulate political speech however it likes, 

unless speakers can somehow swim to some small island where they are safe from 

the ocean of government power.  See, e.g., 11 C.F.R. § 114.15 (post-WRTL II 

regulation saying what political speech is òpermissibleó).  In the United States, this 

presumption has it exactly backwards.  Here, persons 92 are free to engage in 

political speech except when government constitutionally limits, bans, or otherwise 

                                            
90 WRTL II, No. 06-969 & 06 -970, Appellee WRTLõs Br. at 1 (U.S. March 22, 2007), 

available at  http://jamesmadisoncenter.org/WI/BriefforAppellee032207.pdf . 

 
91 See id. at 1 -8. 

 
92 References to òpersonsó are to legal persons, not just to individuals. 

 

http://jamesmadisoncenter.org/WI/BriefforAppellee032207.pdf


 

 

 

 

VRLC  PI  BRIEF    

 

 

45 

regulates  it.  The presumption is not that political speech is limited, much less 

banned, except when government permits it.  Nor is the presumption that political 

speech is regulated except when government permits it to occur without regulation.  

After all, the fra mers established a government with the consent of the 

governed, see, e.g., U.S. CONST . preamble (1787) (òWe the people of the United 

Statesó); VT. CONST . ch. I, art. 1 (òall persons are born equally free and independent, 

and have certain natural, inherent,  and unalienable rights, amongst which are the 

enjoying and defending life and liberty, acquiring, possessing and protecting 

property, and pursuing and obtaining happiness and safetyó), and government has 

only those powers that the governed surrendered to it in the first place.  In some 

instances, those powers may be large.  Nevertheless, they are limited and 

enumerated.  As the Supreme Court has held vis-à-vis the federal government:  

Extraordinary conditions may call for extraordinary remedies.  But 

the ar gument necessarily stops short of an attempt to justify action 

[that] lies outside the sphere of constitutional authority.  

Extraordinary conditions do not create or enlarge constitutional 

power.  é  Those who act under these grants are not at liberty to 

transcend the imposed limits because they believe that more or 

different power is necessary.   

 

A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 528-29 (1935) 

(footnote omitted) (citing Ex parte Milligan, 71 U.S. (4 Wall.) 2, 120, 121 (1866); 

Home Building & Loan Assõn v. Blaisdell, 290 U.S. 398, 426 (1934)).   
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2. The First Amendment as a Restriction on the Already 

Limited Power of Government  

 

Whatever government does, it may not exceed the power that the people have 

delegated to it.  These power s ð including the òconstitutional power of Congress to 

regulate federal elections  é ,ó Buckley v. Valeo , 424 U.S. 1, 13 & n.16 (1976), and 

each stateõs parallel power over its own, though not other statesõ, elections, see, e.g., 

NCRL III, 525 F.3d at 281 ( citing Buckley, 424 U.S. at 13); VT. CONST . ch. II, §§  43-

55 ð are further constrained by other law, including the First Amendment, which 

provides that  

Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise th ereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to assemble, 

and to petition the Government for a redress of grievances[,]  

 

U.S. CONST . amend. I (1791), and which applies to the states through the 

Fourteenth  Amendment.  Id. amend. XIV (1868); Gitlow v. New York, 268 U.S. 652, 

666 (1925) (freedom of speech and freedom of the press).  What the Supreme Court 

has held regarding the Second Amendment also pertains to the First:  

The very enumeration of the right ta kes out of the hands of 

government ð even the [t]hird [b]ranch of [g]overnment ð the power to 

decide on a case-by-case basis whether the right is really worth  

insisting upon.  A constitutional guarantee subject to future judgesõ 

assessments of its usefulne ss is no constitutional guarantee at all.  

Constitutional rights are enshrined with the scope they were 

understood to have when the people adopted them, whether or not 

future legislatures or (yes) even future judges think that scope too 

broad.  We would no t apply an òinterest-balancingó approach to the 

prohibition of a peaceful neo -Nazi march through Skokie.  See National 

Socialist Party of America v. Skokie, 432 U.S. 43 (1977) (per curiam ). 

The First Amendment contains the freedom -of-speech guarantee that 
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the people ratified, which included exceptions for obscenity, libel, and 

disclosure of state secrets, but not for the expression of extremely 

unpopular and wrong -headed views. 

 

District of Columbia v. Heller,  554 U.S. ____, ____, 128 S.Ct. 2783, 2821 (2008) 

(emphasis in original).  

 Political speech is at the core of what the First Amendment protects.  See 

WRTL II, 127 S.Ct. at 2665; McConnell v. FEC, 540 U.S. 93, 217 (2003) (quoting 

Buckley, 424 U.S. at 48); FEC v. Colorado Republican Fed. Campaign Comm., 518 

U.S. 604, 616 (1996) (òColorado Republican I ó) (citing Eu v. San Francisco County 

Democratic Cent. Comm.,  489 U.S. 214, 231 (1989)); McIntyre v. Ohio Elections 

Commõn, 514 U.S. 334, 346-47 (1995); Austin v. Michigan Chamber of Commerce,  

494 U.S. 652, 657 (1990) (quoting Buckley, 424 U.S. at 39); FEC v. Massachusetts 

Citizens for Life, Inc., 479 U.S. 238, 251 (1986) (òMCFLó) (quoting Buckley, 424 U.S. 

at 39); FEC v. National Conservative PAC, 470 U.S. 480, 493 (1985) (òNCPACó) 

(quoting Buckley, 424 U.S. at 14); Buckley,  424 U.S. at 44 -45.93 

                                            
93 A government that takes away the core of what the First Amendment protects 

leaves what at most is at the periphery:  Wearing profane jackets, FEC v. Colorado 

Republican Fed. Campai gn Comm., 533 U.S. 431, 466 (2001) (òColorado Republican 

IIó) (Thomas, J., dissenting) (collecting authorities), burning crosses, engaging in 

pornography, McConnell, 540 U.S. at 265 (Thomas, J., dissenting) (collecting 

authorities), òmaking false defamatory statements, filing lawsuits, dancing nude, 

exhibiting drive -in movies with nudity, burning flags, and wearing military 

uniforms[, plus] begging, shouting obscenities, erecting tables on a sidewalk, and 

refusing to wear a necktie.ó  Nixon v. Shrink Mo. Go võt PAC, 528 U.S. 377, 412 

(2000) (Thomas, J., dissenting) (collecting authorities), quoted in ACLU of Ohio 

Found., Inc. v. Ashbrook, 375 F.3d 484, 508 (6th Cir. 2004) (Batchelder, J., 

dissenting), cert. denied, 545 U.S. 1152 (2005); see also McConnell, 540 U.S. at 248 

(Scalia, J., dissenting) (collecting authorities).  
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Discussion of public issues and debate on the qualifications of 

candidates are integral to the operation of the system of government 

established by our Constitution.  The First Amendment affords the 

broadest protection t o such political expression in order òto assure the 

unfettered interchange of ideas for the bringing about of political and 

social changes desired by the people.ó  Roth v. United States,  354 U.S. 

476, 484 (1957).  Although First Amendment protections are n ot 

confined to òthe exposition of ideas,ó Winters v. New York,  333 U.S. 

507, 510 (1948), òthere is practically universal agreement that a major 

purpose of that Amendment was to protect the free discussion of 

governmental affairs of course including discuss ions of candidates.ó  

Mills v. Alabama,  384 U.S. 214, 218 (1966).  This no more than reflects 

our òprofound national commitment to the principle that debate on 

public issues should be uninhibited, robust, and wide -open,ó New York 

Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).  In a republic where 

the people are sovereign, the ability of the citizenry to make informed 

choices among candidates for office is essential, for the identities of 

those who are elected will inevitably shape the course that we follo w as 

a nation.  As the Court observed in Monitor Patriot Co. v. Roy,  401 U.S. 

265, 272 (1971), òit can hardly be doubted that the constitutional 

guarantee has its fullest and most urgent application precisely to the 

conduct of campaigns for political offic e.ó 

 

Buckley, 424 U.S. at 14 -15 (brackets and ellipsis omitted), quoted in WRTL II, 127 

S.Ct. at 2665, and McIntyre, 514 U.S. at 346; see also FEC v. Central Long Island 

Tax Reform Immediately Comm., 616 F.2d 45, 54-55 (2d Cir. 1980) ( en banc) 

(Kaufman, C. J., concurring) (explaining why òcampaign ôreformõ legislation of the 

sort before us is of doubtful constitutionalityó); Vermont Right to Life Comm., Inc. v. 

Sorrell, 19 F. Supp.2d 204, 212 (D. Vt. 1998) (òVRLC Ió) (quoting Buckley, 424 U.S. 

at 14), revõd on other grounds, 221 F.3d 376, 386, 389-91 (2d Cir. 2000) (rejecting a 

narrowing gloss).  Or, as the Supreme Court has also held:  
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The freedom of speech and of the press guaranteed by the Constitution 

embraces at the least the liberty to discuss publicly a nd truthfully all 

matters of public concern without previous restraint or fear of 

subsequent punishment.  Freedom of discussion, if it would fulfill its 

historic function in this nation, must embrace all issues about which 

information is needed or appropri ate to enable the members of society 

to cope with the exigencies of their period.  

 

First Natõl Bank of Boston v. Bellotti, 435 U.S. 765, 776 (1978) (ellipsis omitted) 

(quoting Thornhill v. Alabama,  310 U.S. 88, 101-02 (1940)).  There òis practically 

univer sal agreement that a major purpose of the First Amendment was to protect 

the free discussion of governmental affairs.ó  Id.  at 776-77 (brackets omitted) 

(quoting Mills v. Alabama,  384 U.S. 214, 218 (1966)).  òFreedom of expression has 

particular significan ce with respect to government because it is here that the state 

has a special incentive to repress opposition and often wields a more effective power 

of suppression.ó  Id.  at 777 n.11 (citations, brackets, and internal quotations marks 

omitted); see also McConnell, 540 U.S. at 248 -50 (Scalia, J., dissenting).  Political  

òspeech concerning public affairs is more than self-expression; it is the 

essence of self-government.ó  Garrison v. Louisiana,  379 U.S. 64, 74-75 

(1964).  And self -government suffers when t hose in power suppress 

competing views on public issues òfrom diverse and antagonistic 

sources.ó  Associated Press v. United States,  326 U.S. 1, 20 (1945), 

quoted in New York Times Co. v. Sullivan, 376 U.S. 254, 266 (1964). 

 

Bellotti, 435 U.S. at 777 n.12.   Government is òconstitutionally disqualified from 

dictating the subjects about which persons may speak and the speakers who may 

address a public issue.ó  Id.  at 784-85 (citing Police Depõt of Chicago v. Mosley, 408 

U.S. 92, 96 (1972)).   
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Thus, it is not surprising ð as WRTL II repeatedly emphasized ð that where 

òthe First Amendment is implicated, the tie [(if there is one)] goes to the speaker, 

not the censor.ó  127 S.Ct. at 2669.  The law òmust give the benefit of any doubt to 

protecting rather than stif ling speech.ó  Id.  at 2667 (citing New York Times, 376 

U.S. at 269 -70).  In other words, òwe give the benefit of the doubt to speech, not 

censorship.ó  Id.  at 2674.   

Nor is it surprising that the First Amendment protects the use of money for 

political spe ech, see, e.g., Austin, 494 U.S. at 657 (holding that using money to 

support a candidate is speech (quoting Buckley, 424 U.S. at 39)); Bellotti, 435 U.S. 

at 785 n.23 (citing Buckley, 424 U.S. at n.16); Buckley, 424 U.S. at 16 -17 (collecting 

authorities); McConnell, 540 U.S. at 250 -56 (Scalia, J., dissenting), including speech 

by corporations, such as VRLC.  WRTL II, 127 S.Ct. at 2671 -72 (citing Bellotti, 435 

U.S. at 776 -77); Austin, 494 U.S. at 657 (citing Bellotti, 435 U.S. at 777); Bellotti, 

435 U.S. at 7 80 n.15, 784 (citing Santa Clara County v. Southern Pac. R. Co., 118 

U.S. 394 (1886)); McConnell, 540 U.S. at 256 -62 (Scalia, J., dissenting).  While 

Bellotti was about ballot issues, 435 U.S. at 767 -68, 795, its holding is not limited to 

corporations, see id. at 776-77, or ballot issues.  See, e.g., Citizens Against Rent 

Control v. City of Berkeley, 454 U.S. 290, 298 (1981) (distinguishing òissues,ó which 

includes more than ballot issues, from òcandidates for public officeó (quoting 

Bellotti, 435 U.S. at 7 90)). 
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D.  The Unambiguously Campaign Related Principle  

1. The Principle Itself  

The governmentõs power to regulate elections is self -limiting.  To ensure that 

law is not òimpermissibly broad,ó Buckley established that government may 

regulate political speech only  when it is òunambiguously related to the campaign of 

a particular é candidateó in the jurisdiction in question, 424 U.S. at 80, or 

òunambiguously campaign relatedó for short.  Id.  at 81.  If political speech does not 

fit a particular category 94 of unambigu ously-campaign -related speech, then 

government may not regulate it as such.  And if political speech does not fit any 

category of unambiguously -campaign -related speech, then government may not 

regulate it at all.   See id. at 80-81; NCRL III, 525 F.3d at 2 81 (quoting Buckley, 424 

U.S. at 80); Broward Coal. of Condos., Homeowners Assõns & Cmty. Orgs., Inc. v. 

Browning,  No. 08-445, 2009 WL 1457972 at *5 (N.D. Fla. May 22, 2009) (summary -

judgment order (quoting Buckley,  424 U.S. at 80)); 95 Center for Individual  Freedom 

v. Ireland,  613 F. Supp.2d 777, 785 (S.D. W.Va. 2009) (òCFIF II ó) (quoting Buckley, 

424 U.S. at 80); Broward Coal. of Condos., Homeowners Assõns & Cmty. Orgs., Inc. 

v. Browning,  No. 08-445, 2008 WL 4791004 at *7 (N.D. Fla. Oct. 29, 2008) 

(prelimin ary -injunction order (quoting Buckley,  424 U.S. at 80)), clarified on other 

                                            
94 Infra Part II.D.3.  

 
95 VC Exh. 19.  
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grounds,  2008 WL 4878917 (N.D. Fla. Nov. 2, 2008); 96 National Right to Work Legal 

Def. & Educ. Found., Inc. v. Herbert,  581 F. Supp.2d 1132, 1141 (D. Utah 2008) 

(quoting Buckley, 424 U.S. at 80), 1144 (citing Buckley, 424 U.S. at 80).   

2. The Underpinnings of the Principle  

The unambiguously -campaign -related principle, which derives from First 

Amendment law on freedom of speech, see Buckley, 424 U.S. at 80 -81,97 and 

therefore is incorpor ated against the states, see Gitlow, 268 U.S. at 666, 98 flows from 

the principle that law regulating First Amendment liberties must not be overbroad.  

Buckley, 424 U.S. at 80 (òimpermissibly broadó).   

Buckley  anchored its entire analysis in the principle t hat ò[i]n a republic ... 

the people are sovereign,ó and ò[d]iscussion of public issues and debate on the 

qualifications of candidates are integral to the operation of the system of 

government established by our Constitution.ó  Id.  at 14.  In so doing ð and just 

before establishing the express -advocacy test, id. at 44 & n.52 ð Buckley  noted a 

                                            
96 VC Exh. 20.  

 
97 The power to regulate federal and state elections, by contrast, is a self -limiting 

enumerated power that derives from federal and state constitutions, respectively.  

See supra Part II.C.2.   

 
98 Thus, the unambiguously -campaign -related principle does not depend on state 

law, any more than any other part of the First Amendment does.  States do not 

determine for themselves what the Constituti on means.  See, e.g., U.S. CONST . art. 

VI (1787) (òThis Constitution é shall be the supreme Law of the Landó); Marbury v. 

Madison, 5 U.S. (1 Cranch) 137 (1803); Brown v. Board of Education, 347 U.S. 483 

(1954). 
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dissolving -distinction problem that threatens to interfere with the peopleõs debate 

in their sovereign, self -governing role, a problem that requires a bright line ð 

between (1) òdiscussion of issues and candidatesó and (2) òadvocacy of election or 

defeat of candidatesó ð to protect ordinary political speech:  

[T]he distinction  between discussion of issues and candidates  and 

advocacy of election or defeat of candidates  may often dissolve in 

practical application.  Candidates, especially incumbents, are 

intimately tied to public issues involving legislative proposals and 

governmental actions.  Not only do candidates campaign on the basis 

of their positions on various public issues, but campaigns themselves 

generate issues of public interest.  

 

Id.  at 42 (emphasis added), quoted in VRLC I, 19 F. Supp.2d at 213.  The Court 

elaborated on the need for a bright line between (1) òdiscussion, laudation, [and] 

general advocacyó and (2) òsolicitationó: 

Whether words intended and designed to fall short of invitation would 

miss that mark is a question both of intent and of effect.  No 

speaker[s], in such circumstances, safely could assume that anything 

[they] might say upon the general su bject would not be understood by 

some as an invitation.  In short, the supposedly clear -cut distinction 

between discussion, laudation, general advocacy,  and solicitation  puts 

the speaker[s] in these circumstances wholly at the mercy of the varied 

understan ding of [their] hearers and consequently of whatever 

inference may be drawn as to [the speakersõ] intent and meaning.  

 

Such a distinction offers no security for free discussion.  In these 

conditions it blankets with uncertainty whatever may be said.  It 

compels the speaker[s] to hedge and trim.  

 

Id.  at 43 (emphasis added; brackets, citations, and internal quotation marks 

omitted).  òAnd, as ôthe distinction between discussion of issues and candidates ... 

may often dissolve in practical application,õ id.,  at 42, the only way to prevent the 
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unjustified burdening of nonelection speech is to é regulat[e] only é speech that is 

ôunambiguously campaign related ... .õó  McConnell, 540 U.S. at 283 (Thomas, J., 

dissenting) (quoting Buckley, 424 U.S. at 81).   

The en banc Second Circuit followed Buckley on dissolving distinctions by 

noting that the  

Supreme Court made note of the broad protection to be given political 

expression, including discussion of candidates, and added, quoting the 

lower court opinion:  

 

òPublic discussion of public issues which are also 

campaign issues readily and often unavoidably draws in 

candidates and their positions, their voting records and 

other official conduct.  Discussions of those issues, and as 

well more positive efforts to influence pu blic opinion on 

them, tend naturally and inexorably to exert some 

influence on voting at elections.ó 

 

Central Long Island, 616 F.2d at 53 (quoting Buckley, 424 U.S. at 42 n.50).  

 

And the Fourth Circuit explained the importance of the unambiguously -

campaign -related principle:   

Buckley  ... recognized that legislatures have ... power to regulate 

elections, and ... may establish standards that govern the financing of 

political campaigns.  é The Court simultaneously noted, however, that 

campaign finance restric tions operate in an area of the most 

fundamental First Amendment activities, and thus threaten to limit 

ordinary political expression. é 

 

Buckley  ... recognized the need to cabin legislative authority over 

elections in a manner that sufficiently safeguards  vital First 

Amendment freedoms.  It did so by demarcating a boundary between 

regulable election -related activity and constitutionally protected 

political speech: after Buckley,  campaign finance laws may 

constitutionally regulate only those actions that ar e unambiguously 

related to the campaign of a particular ... candidate.   
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NCRL III, 525 F.3d at 281 (brackets, citations, and internal quotation marks 

omitted).  This principle ensures that the law regulates only speech that 

government has the power to reg ulate.  See id. (quoting Buckley, 424 U.S. at 80).   

3. What is Unambiguously Campaign Related?  

 

Beginning with a presumption of freedom, not regulation, of political speech, 

see, e.g., Broward, 2008 WL 4791004 at *7 (òUnfettered and unregulated speech is 

the rule, not the exception.ó),99 the Supreme Court has recognized the forms of 

political speech that government may, subject to further inquiry, 100 have the power 

to regulate and thereby has in effect defined òunambiguously campaign relatedó as 

speech fitting on e or more of the following three categories:  

a. Political Committees  

 

In the first category are contributions received by and spending by persons 

that the jurisdiction in question may regulate as òpolitical committees,ó101 because 

they (1) fall under a politica l-committee definition that is not unconstitutionally 

vague and (2) pass the proper òunder the control of a candidateó or major-purpose 

test. 102  òExpenditures of candidates and political committees so construed é are, 

                                            
99 Supra Part II.C.1.  

 
100 Infra Part II.E.2.  

 
101 Or whatever label a jurisdiction uses.  

 
102 Infra Part II.F.1.a.  

 



 

 

 

 

VRLC  PI  BRIEF    

 

 

56 

by definition, campaign related.ó  Buck ley, 424 U.S. at 79, quoted in McConnell, 540 

U.S. at 170 n.64.  The same is true of contributions they receive.  See, e.g., id. at 23 

n.24 (stating that money òprovided to a candidate or political party or campaign 

committee either directly or indirectly through an intermediary constitute[s] a 

contributionó), 78 (referring to direct contributions to candidates, parties, and 

campaign committees).  òSo defined, ôcontributionsõ é are connected with é 

candidate[s] or [their] campaign[s].ó  Id. at 78.  

b.  Contribut ions  

 

In the second category are donations that the Supreme Court has allowed the 

jurisdiction in question to regulate even though they are received by persons the 

jurisdiction may not regulate as political committees:  

¶ Contributions the persons receive for  the purpose of making 

contributions to political committees.  See id. at 23 n.24 (stating that 

money òprovided to a candidate or political party or campaign 

committee é indirectly through an intermediary constitute[s] a 

contributionó), 78 (referring to in direct  contributions to candidates, 

parties, and campaign committees), quoted in FEC v. Survival Educ. 

Fund, Inc., 65 F.3d 285, 294 (2d Cir. 1995).  

¶ Spending for political speech coordinated with a candidate, the 

candidateõs agents, or the candidateõs committee, see id. at 78 , quoted 

in Survival Educ. Fund, 65 F.3d at 294 , with the law permitted to 

treat such coordinated speech as a contribution.  See id. at 46-47 & 

n.53,103 and 

¶ Contributions the persons receive that are earmarked, id.  at 23 n.24, 

78, for expenditures, Survival Educ. Fund, 65 F.3d at 295, i.e., express 

                                            
103 Cao v. FEC, No. 08-4887 (E.D. La.), challenges, inter alia,  whether government 

may regulate all such speech involving (1) national political parties and (2) other 

political parties.  
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advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80; Survival 

Educ. Fund, 65 F.3d at 295.  

 

Again, ò[s]o defined, ôcontributionsõ é are connected with é candidate[s] or [their] 

campaign[s]. ó  Buckley, 424 U.S. at 78.  Also in this second category are:  

¶ Contributions received under particular parts of 2 U.S.C. §  441i, see 

McConnell, 540 U.S. at 161 -89 (upholding 2 U.S.C. §  441i.b, d, e, f 

(2002)),104 which are not at issue here and which FECA pr e-empts 

state and local governments from regulating, see 2 U.S.C. § 453.a 

(2002), and 

 

¶ Contributions received by persons who do electioneering 

communications as defined in FECA, McConnell, 540 U.S. at 195 -99, 

whose only reasonable interpretation is as an a ppeal to vote for or 

against a clearly identified candidate.  WRTL II, 127 S.Ct. at 2659, 

2667, 2669 n.7. 

 

c. Spending for Political Speech  

In the third category is spending for political speech that the Supreme Court 

has allowed the jurisdiction in question to regulate even though it is by persons the 

                                            
104 Addressing contributions rather than spending for political speech, see 

McConnell, 540 U.S. at 136 n.39, 138 (citing FEC v. National Right to Work Comm., 

459 U.S. 197, 206-11 (1982)), the Court  facially upheld Sections 441i.b, 441i.d, 

441i.e, and 441i.f, id. at 161-89, plus Section 441i.a.  Id. at 133-61.  Since 

government may regulate contributions and spending for political speech only when 

they are unambiguously campaign related, supra Part II.D.1 -2, it follows that some 

contributions, the regulation of whi ch McConnell facially allowed, are 

unambiguously campaign related.  However, the holding in the McConnell facial 

challenge does not foreclose as-applied challenges.  See Wisconsin Right to Life, Inc. 

v. FEC, 546 U.S. 410, 411-12 (2006) (òWRTL I ó); see also McIntyre, 514 U.S. at 356 

n.21 (citations omitted).  RNC v. FEC, No. 08-1953 (D.D.C.), challenges, inter alia, 

whether government may regulate all  such speech involving (1) national political 

parties and (2) other political parties.  
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jurisdiction may not regulate as political committees: 105  (1) Express advocacy as 

defined in Buckley  and (2) electioneering communications as defined in FECA 

whose only reasonable interpretation is as an appeal t o vote for or against a clearly 

identified candidate, i.e., electioneering communications as defined in FECA that 

pass the appeal -to-vote test.  

i.  From Buckley to WRTL II  

 

To understand these two subcategories, it is helpful to begin with the premise 

that per sons are free to engage in political speech without limit or other regulation, 

except when government constitutionally limits or otherwise regulates it, 106 and 

then review the case law on spending for political speech by persons that a 

jurisdiction may not r egulate as political committees.   

(a)  Buckley  

 

Buckley divided such spending into express advocacy and issue advocacy and 

held that government may regulate only express advocacy.  424 U.S. at 44 & n.52, 

80; see also WRTL II, 127 S.Ct. at 2659 (citing MCFL, 479 U.S. at 249); VRLC I,  221 

F.3d at 386; Central Long Island, 616 F.2d at 53; cf. 2 U.S.C. § 431.17 (following 

                                            
105 One should avoid th e term òexpenditureó here, because when it comes to such 

persons, òexpenditureó is a term of art that refers only to express advocacy as 

defined in Buckley.  See 424 U.S. at 44 & n.52, 80; 2 U.S.C. §  431.17 (2002) 

(following Buckley by limiting the statuto ry independent -expenditure definition to 

express advocacy).  Similarly, òcontributionó is a term of art for donations that are 

unambiguously campaign related.  See Buckley, 424 U.S. at 23 n.24, 78.  

 
106 Supra Part II.C.1 -2. 
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Buckley by limiting the statutory independent -expenditure definition to express 

advocacy).107 

Under Buckley, this was the only form of such spendin g that was 

unambiguously campaign related.  See 424 U.S. at 80 -81; VRLC I,  19 F. Supp.2d at 

215 (holding pre -McConnell that subjecting a state statute to an express -advocacy 

narrowing gloss meant that òonly spending which is ôunambiguously related to the 

campaign of a particular ... candidateõ must be reportedó (ellipsis in original)) 

(quoting Buckley, 424 U.S. at 80), revõd on other grounds, 221 F.3d at 386, 389 -91 

(rejecting the narrowing gloss and not addressing the unambiguously -campaign -

related princip le).108  The express-advocacy test, under which speech is express 

advocacy only if it expressly advocates the election or defeat of a clearly identified 

candidate using terms òsuch as ôvote for,õ ôelect,õ ôsupport,õ ôcast your ballot for,õ 

ôSmith for Congress,õ ôvote against,õ ôdefeat,õ [or] ôreject[,]õó Buckley, 424 U.S. at 44 & 

                                            
107 See also VC ¶ 192 (collecting a uthorities).  

 
108 See also Virginia Socõy for Human Life, Inc. v. FEC, 263 F.3d 379, 383 (4th Cir. 

2001) (òVSHL II ó) (holding pre-McConnell that the express -advocacy test allows 

regulating only òôspending that is unambiguously related to the campaign of a 

particular é candidateõ and not regulating ôissue discussion and advocacy of a 

political resultõó (quoting Buckley, 424 U.S. at 79 -80)); FEC v. Furgatch, 807 F.2d 

857, 860 (9th Cir.) (holding pre -McConnell that the express -advocacy test limits òthe 

disclosure provision ôprecisely to é spending é unambiguously related to the 

campaign of a particular é candidateõó (quoting Buckley, 424 U.S. at 80)), cert. 

denied, 484 U.S. 850 (1987). 
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n.52, 80, quoted in McConnell, 540 U.S. at 191, and MCFL, 479 U.S. at 249, 109 òis 

directed precisely to that spending that is unambiguously related to the campaign 

of a particular é candidate.ó  Id. at 80; see also McConnell, 540 U.S. at 281 

(Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81).  Applying the test to 

                                            
109 This is the standard under the Constitution, see Anderson, 356 F.3d at 663 -66 

(applying Buckley post-McConnell to a state statute); Center for Individual Freedom 

v. Carmouche, 449 F.3d 655, 665 & n.7 (5th Cir. 2006) (òCFIF I ó) (same) (citing 

Anderson, 356 F.3d at 664 -65), cert. denied, 549 U.S. 1112 (2007); Heller, 378 F.3d 

at 985 (same) (citing Anderson, 356 F.3d at 664 -65), and Vermont may not òchange 

the definition of express advocacy laid down by the United States Supreme Court.ó  

West Virginians for Life, Inc. v. Smith , 919 F. Supp. 954, 959 (S.D. W.Va. 1996) 

(òWVFL I ó).  òObviously, a state legislature cannot alter the Supreme Courtõs 

interpretation of the Constitution.ó  Id.   ò[C]ontrary to the position of the FEC, the 

words ôexpressly advocatingõ mean[] exactly what they say.ó  Central Long Island, 

616 F.2d at 53.  

 

Moreover, in describing express advocacy, one should avoid the phrase òmagic 

words,ó because (1) it may give the impression that there is a set of words that 

constitute express advocacy, a belief that the phrase òsuch asó in the express-

advocacy definition belies , see, e.g., Elections Bd. v. Wisconsin Mfrs. & Commerce, 

597 N.W.2d 721, 730 (Wis.) (quoting Buckley, 424 U.S. at 44 n.52; MCFL, 479 U.S. 

at 249), cert. denied, 528 U.S. 969 (1999), and (2) the phrase òmagic wordsó ð like 

the phrases òsham issues ads,ó òso-called issue advocacy,ó and òsham issue 

advocacyó ð is a pejorative one that those favoring more regulation of political 

speech often use.  See James Bopp, Jr. & Richard E. Coleson, The First Amendment 

Is Still Not A Loophole:  Examining McConnellõs Exception to Buckleyõs General 

Rule Protecting Issue Advocacy, 31 N.  KY. L.  REV . 289, 293 n.25 (2004) (citing 

McConnell v. FEC, 124 S.Ct. 619, 762 (2003) (Kennedy, J., dissenting as to an 

electioneering -communications ban) (ò[I]t is a measure of the governmentõs disdain 

for protected speech that it would label as sham the mode of communication 

sophisticated speakers choose because it is the most powerful.ó).  The phrase òmagic 

wordsó is disrespectful or dismissive of rights that are at the core of what the First 

Amendment protects, and the Supreme Courtõs use of this phrase was dicta, not a 

holding.  See McConnell, 540 U.S. at 126 -27, 128 n.18, 191-93, 194 n.77, 217, 219, 

quoted in WRTL II, 127 S.Ct. at 2667 (quoting the brief of an advocate of more 

regulation); see also WRTL II, 127 S.Ct. at 2669 n.7 (quoting a concurring opinion).  
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disclosure requirements, for example, assures that they òshed the light of publicity 

on spending that is unambiguous ly campaign related.ó  Buckley, 424 U.S. at 81.   

(b)  McConnell and WRTL I  

 

Then McConnell  in effect established that electioneering communications as 

defined in FECA, 110 while not express advocacy, can also be òunambiguously related 

                                            
110 In short, electioneering communications as defined in FECA are communications 

that (1) are Broadcast, 2 U.S.C. §  434.f.3.A.i (2002), (2) run in the 30 -60 Day 

Windows, id.  § 434.f.3.A.i.II, (3) have a clearly identified candidate in the 

jurisdiction in question, see id. § 434.f.3.A.i.I, (4) are targeted to the relevant 

electorate, id.  § 434.f.3.A.i.III, and (5) do not expressly advocate.  See id. 

§ 434.f.3.B.ii; infra Part II.D.3.c.i ii; see also 2 U.S.C. § 434.f.3.B (additional 

exceptions not material here).  FECA defines òelectioneering communicationó as 

follows:  

 

(A) In general  

 

(i) The term òelectioneering communicationó means any 

broadcast, cable, or satellite communication which ð  

 

(I) refers to a clearly identified candidate for [f]ederal 

office; 

 

(II) is made within ð 

 

(aa) 60 days before a general, special, or runoff 

election for the office sought by the candidate; or  

 

(bb) 30 days before a primary or preference 

election, or a  convention or caucus of a political 

party that has authority to nominate a candidate, 

for the office sought by the candidate; and  

 

(III) in the case of a communication which refers to a 

candidate for an office other than President or Vice 

President, is ta rgeted to the relevant electorate. é 
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(B) Exceptions  

 

The term òelectioneering communicationó does not include ð 

 

(i) a communication appearing in a news story, commentary, or 

editorial distributed through the facilities of any broadcasting 

station, unless  such facilities are owned or controlled by any 

political party, political committee, or candidate;  

 

(ii) a communication which constitutes an expenditure or an 

independent expenditure under this Act;  

 

(iii) a communication which constitutes a candidate de bate or 

forum conducted pursuant to regulations adopted by the 

[Federal Election] Commission, or which solely promotes such a 

debate or forum and is made by or on behalf of the person 

sponsoring the debate or forum; or  

 

(iv) any other communication exempte d under such regulations 

as the [Federal Election] Commission may promulgate 

(consistent with the requirements of this paragraph) to ensure 

the appropriate implementation of this paragraph, except that 

under any such regulation a communication may not be 

exempted if it meets the requirements of this paragraph and is 

described in section 431(20)(A)(iii) of this title.  

 

(C) Targeting to relevant electorate  

 

For purposes of this paragraph, a communication which refers to a 

clearly identified candidate for [f]e deral office is òtargeted to the 

relevant electorateó if the communication can be received by 50,000 or 

more persons-- 

 

(i) in the district the candidate seeks to represent, in the case of 

a candidate for Representative in, or Delegate or Resident 

Commissi oner to, the Congress; or  

 

(ii) in the State the candidate seeks to represent, in the case of a 

candidate for Senator.  
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to the campaign of a particu lar é candidate.ó  NCRL III, 525 F.3d at 281 (ellipsis in 

original) (quoting Buckley, 424 U.S. at 80).  McConnell  did so by rejecting a facial 

challenge to the regulation of such communications, because they can be the 

òfunctional equivalent of express advocacy.ó  See 540 U.S. at 206; NCRL III, 525 

F.3d at 281 -82; see generally Citizens United v. FEC, ____ U.S. ____, ____ S.Ct. ____, 

No. 08-205, 2009 WL 1841614 (U.S. June 29, 2009). 111  However, McConnell left 

open the possibility of an as-applied challenge, WRTL I, 546 U.S. at 411 -12, which 

WRTL II addressed.  127 S.Ct. at 2659.  

(c)  WRTL II  

 

WRTL II limited McConnell, see, e.g., id. at 2699-2704 (Souter, J., dissenting),  

by holding that government may regulate electioneering communications as defined 

in FECA whos e only  reasonable interpretation is as an appeal to vote for or against 

a clearly identified candidate.  Id.  at 2659, 2667, 2669 n.7 (controlling opinion); 

NCRL III, 525 F.3d at 282; Broward, 2009 WL 1457972 at *5 (quoting NCRL III, 

525 F.3d at 282; WRTL I I, 127 S.Ct. at 2667); Broward, 2008 WL 4791004 at *7 

(quoting NCRL III, 525 F.3d at 282; WRTL II, 127 S.Ct. at 2667); National Right to 

                                                                                                                                             

2 U.S.C. § 434.f.3.  Whatever its faults, see, e.g., McConnell, 540 U.S. at 248 -49 

(Scalia, J., dissenting), 262 -64 (Scalia, J., dissent ing), 323 (Kennedy, J., dissenting), 

this definition is not vague.  See id. at 190-94 (majority opinion).  

 
111 VC Exh. 21.  
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Work, 581 F. Supp.2d at 1144 (quoting WRTL II, 127 S.Ct. at 2667). 112  In addition, 

Plaintiffs submit that for the only r easonable interpretation of speech to be an 

appeal to vote for or against a clearly identified candidate, it must have a clear plea 

for action urging voting.  Cf. FEC v. Furgatch, 807 F.2d 857, 864 (9th Cir.), cert. 

denied, 484 U.S. 850 (1987). 

Thus, if:  

¶ Political speech is not an electioneering communication as defined in 

FECA, WRTL, 127 S.Ct. at 2669 n.7 (holding that the appeal -to-vote 

test òis triggered only if the speech meets the brightline requirements 

ofó the FECA electioneering-communication defin ition); NCRL III, 525 

F.3d at 282 (òto be é the ôfunctional equivalent of express advocacy,õ a 

communication must qualify as an ôelectioneering communication,õ [as] 

defined by é 2 U.S.C. Ä 434(f)(3)(A)(i)ó (citing WRTL II, 127 S.Ct. at 

2667)); Broward, 2009 WL 1457972 at *5 (quoting NCRL III, 525 F.3d 

at 282, and citing WRTL II, 127 S.Ct. at 2667); Broward, 2008 WL 

4791004 at *7 (quoting NCRL III, 525 F.3d at 282, and citing WRTL II, 

127 S.Ct. at 2667); National Right to Work, 581 F. Supp.2d at 1144 

(citing  NCRL III, 525 F.3d at 282), 1150 (citing NCRL III, 525 F.3d at 

282), or 

 

¶ There is some reasonable interpretation òother than as an appeal to 

vote for or againstó a clearly identified candidate, WRTL II, 127 S.Ct. 

at 2670 (òreasonably é interpreted as something other than as an 

appeal to voteó); id.  at 2674 (Alito, J., concurring) (òreasonably é 

interpreted as anything other than an appeal to voteó); NCRL III, 525 

F.3d at 282; Broward, 2009 WL 1457972 at *5 (quoting NCRL III, 525 

F.3d at 282; WRTL II, 127 S.Ct. at 2667); Broward, 2008 WL 4791004 

at *7 (quoting NCRL III, 525 F.3d at 282; WRTL II, 127 S.Ct. at 2667); 

                                            
112 A word of caution:  The appeal -to-vote test does not ask whether particular 

speech has a reasonable interpretation as an appeal to v ote for or against a clearly 

identified candidate in the jurisdiction in question.  Instead, it asks the opposite:  It 

asks whether this is the only reasonable interpretation, WRTL II, 127 S.Ct. at 2667, 

which is why WRTL II significantly limits McConnell.   See id. at 2699-2704 (Souter, 

J., dissenting).  
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National Right to Work, 581 F. Supp.2d at 1144 (quoting WRTL II, 127 

S.Ct. at 2667), 1150 (quoting WRTL II, 127 S.Ct. at 2667), 113  

 

then the polit ical speech does not fit into this subcategory and is not regulable  as 

such.   

While only a ban on electioneering communications as defined in FECA was 

at issue in WRTL II , 127 S.Ct. at 2661, 2663, the Court consistently employs 

broader terms, repeatedly s tating that the First Amendment protects such speech, 

id.  at 2669 n.7, when it has some reasonable interpretation other than as an appeal 

to vote for or against a clearly identified candidate, id.  at 2670, 2674 (Alito, J., 

concurring), not just from òrestriction,ó e.g., a ban, but more broadly from 

òregulation,ó114 meaning not only bans but also limits and disclosure requirements, 

                                            
113 Three concurring justices in WRTL II question whether the appeal -to-vote test 

itself is impermissibly vague, see 127 S.Ct. at 2669 n.7 (citing id.  at 2680-81 (Scalia, 

J., concurring in part and concurring  in the judgment)), and another who joined the 

controlling opinion has reserved the question.  See id. at 2674 (Alito, J., concurring).  

To whatever extent vagueness is a problem with the appeal -to-vote test, two factors 

limit this problem.  First, the app eal-to-vote test applies only to electioneering 

communications as defined in FECA.  Id.  at 2669 n.7 (controlling opinion).  And 

second, the tie, if there is one, goes to the speaker.  Id.  at 2669; see also id. at 2667 

(holding that the law òmust give the benefit of any doubt to protecting rather than 

stifling speechó (citing New York Times, 376 U.S. at 269 -70)), 2674 (òwe give the 

benefit of the doubt to speech, not censorshipó). 

 
114 See WRTL II, 127 S. Ct. at 2671 (òThis Court has never recognized a compelling 

interest in regulating  ads, like WRTLõs, that are neither express advocacy nor its 

functional equivalent.  The District Court below considered interests that might 

justify regulating  WRTLõs ads here, and found none sufficiently compelling.  We 

reach th e same conclusionó); id. (òwe reject the contention that issue advocacy may 

be regulated  because express election advocacy may beó); id.  (òA corporate ad 

expressing support for the local football team could not be regulated  on the ground 

that such speech i s less ôcoreõ than corporate speech about an election, which we 
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with òdisclosureó including attribution/identification requirements, disclaimer 

requirements, 115 and reporting requirements.  

ii.  Two Sub categories  

Since McConnell, 540 U.S. at 190 -94, some have asserted the express-

advocacy test no longer exists.  This was incorrect before WRTL II, see Anderson, 

356 F.3d at 663 -66; CFIF I , 449 F.3d at 665 & n.7 (citing Anderson, 356 F.3d at 664 -

65); ACLU o f Nevada v. Heller, 378 F.3d 979, 985 (9th Cir. 2004) (citing Anderson, 

                                                                                                                                             

have held may be restricted ó); id.  (òThat a compelling interest justifies 

restrictions  on express advocacy tells us little about whether a compelling interest 

justifies restrictions  on issue advocacyó); id.  at 2664 (òBCRA survives strict 

scrutiny to the extent it regulates  express advocacy or its functional equivalentó); 

id.  at 2673 (òthe interest recognized in Austin  as justifying  regulation  of corporate 

campaign speech and extended in McConnell  to the functional equivalent of such 

speech has no application to issue advocacy of the sort engaged in by WRTLó); id.  at 

2672 (òto justify regulation of WRTLõs ads, this interest must be stretched yet 

another step to ads that are not the functional equ ivalent of express advocacy.  

Enough is enough.  Issue ads like WRTLõs are by no means equivalent to 

contributions, and the quid -pro-quo corruption interest cannot justify regulating  

themó) (emphasis in original); id.  (òsuch a prophylaxis-upon-prophylaxis approach 

to regulating  expression is not consistent with strict scrutinyó); id.  at 2659 (òthe 

interests held to justify restricting  corporate campaign speech or its functional 

equivalent do not justify restricting  issue advocacyó); id.  (òwe have recognized that 

the interests held to justify the regulation  of campaign speech and its ôfunctional 

equivalentõ ômight not applyõ to the regulation  of issue advocacyó); id.  at 2668 (òour 

assumption in McConnell that ôthe interests that justify the regulation  of 

campaign speech might not apply to the regulation  of genuine issue adsõó); id.  at 

2673 (òThe McConnell Court é was willing to ôassume that the interests that justify 

the regulation  of campaign speech might not apply to the regulation of genuine 

issue adsõó) (bold emphasis added; citations omitted).  

 
115 Some jurisdictions call attribution/identification requirements òdisclaimeró 

requirements, e.g., 11 C.F.R. § 110.11 (2006), yet that is a misnomer.  Majors v. 

Abell, 361 F.3d 349, 350 (7th Cir. 2004) (òMajors II ó). 
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356 F.3d at 664 -65), and it remains incorrect.  See WRTL II, 127 S.Ct. at 2684 

(Scalia, J., concurring in part and concurring in the judgment).  

It is true that McConnell held that the express-advocacy test ð rather than 

being the sole boundary around governmentõs power vis-à-vis persons that the 

jurisdiction in question may not regulate as political committees ð is a bulwark 

against unconstitutional vagueness and overbreadth, 540 U.S. a t 190-94, and stated 

that neither Buckley nor MCFL òsuggested that [law] that was neither vague nor 

overbroad  would be required to toe the same express advocacy line.ó  Id.  at 192 

(emphasis added).  

However, when law reaches beyond speech that is unambiguo usly campaign 

related in the jurisdiction in question, it is overbroad.  See, e.g., Buckley, 424 U.S. at 

80 (òimpermissibly broadó).  Sometimes overbreadth stems from vagueness.  See, 

e.g., id. at 44-51, 79-81.116   

                                            
116 Moreover, it does not follow from McConnell that law regulating political speech 

is constitutional as long as the law is not vague.  See 540 U.S. at 192; Anderson, 356 

F.3d at 663 -66; CFIF I , 449 F.3d at 665 & n.7 (citing Anderson, 356 F.3d at 664 -65); 

Heller, 378 F.3d at 985 (citing Anderson, 356 F.3d at 664 -65).  That cannot be.  

First, this comes close to starting with the premise that political speech is not free.  

Under the Constitution, one starts with the opposite premise.  Supra Part II.C.1 -2.  

And second, this ignores the words ònor overbroadó and therefore is contrary to law.  

See McConnell, 540 U.S. at 192.  Besides, saying that law regulating political 

speech is constitutional as long as the law is not vague would allow government to 

regulat e, limit, or ban any political speech in any non-vague way, regardless of 

whether the law was overbroad.   

 

While it may seem unnecessary to point this out, the Federal Election Commission 

(òFECó) unsuccessfully tried this tactic in WRTL I  and WRTL II by asserting that 

FECAõs electioneering-communication ban, 2 U.S.C. §  441b.b.2 (2002), was 
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Instead of doing away with the express -advocacy test, McConnell and WRTL 

II taken together expand the concept of what government may, subject to further 

inquiry, 117 regulate to include not only express advocacy as defined in Buckley, see 

WRTL II, 127 S.Ct. at 2659 (controlling opinion) (citing MCFL,  479 U.S. at 249),  but 

also electioneering communications as defined in FECA that pass the appeal -to-vote 

test.  Id.  at 2659, 2667, 2669 n.7.  Although neither McConnell nor WRTL II uses 

the phrase òunambiguously campaign related,ó but see McConnell, 540 U.S. at 281 

(Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81), 283 (Thomas, J., 

dissenting) (quoting Buckley, 424 U.S. at 81), their net effect is to expand the 

unambiguously -campaign -related definition in this way.  E.g., NCRL III, 525 F.3d 

at 281-82. 

The Supreme Court has never allowed regulation  of any other form of 

spending for political speech by persons that the jurisdiction in question may not 

                                                                                                                                             

constitutional, because it was not vague.  See, e.g., WRTL II, Appellant FECõs Br. at 

41 (Feb. 2007), available at  

http://jamesmadisoncenter.org/WI/FECAppellantBrief.pdf ; WRTL I, Appellee FECõs 

Br. at 10, 27 -28, 34 (Dec. 2005), 

available at  http://jamesmadisoncenter.org/WI/B riefforAppellee.pdf .  What the FEC 

did not acknowledge was that the absence of vagueness is not enough to make a law 

constitutional, see WRTL II, 127 S.Ct. at 2672 (quoting MCFL, 479 U.S. at 263), and 

it does not matter whether the FECõs error stemmed from ignoring applicable law, 

applying inapplicable law, engaging in result -oriented reasoning, or just not writing 

clearly.  See Comments of the James Madison Ctr. for Free Speech on FEC Notice 

2008-13 at 7 n.10, 8 -9 n.16, 10 n.20, 11 nn. 21, 24 & 27, 12 n.2 8, 15 n.38 and 

accompanying text (Dec. 19, 2008) (collecting FEC examples), available at  

http://www.fec.gov/law/policy/enforcement/2009/comments/comm18.pdf . 

 
117 Infra Part II.E.2.  

 

http://jamesmadisoncenter.org/WI/FECAppellantBrief.pdf
http://jamesmadisoncenter.org/WI/BriefforAppellant-FINAL.pdf
http://www.fec.gov/law/policy/enforcement/2009/comments/comm18.pdf
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regulate as political committees.  E.g., WRTL II, 127 S.Ct. at 2671 (òThis Court has 

never recognized a compelling interest in regulating ads, like WRTLõs, that are 

neither express advocacy nor its functional equivalent.ó).  By implication, the 

Supreme Court has not recognized as unambiguously campaign related any other 

form of spending for political spe ech by such persons.  See NCRL III, 525 F.3d at 

281-82, followed in National Right to Work, 581 F. Supp.2d at 1144, 1150; Broward,  

2009 WL 1457972 at *5; Broward, 2008 WL 4791004 at *7 -8 & n.6.   

Plaintiffs submit that this Court, like other courts, should  reject expanding 

the definition beyond these boundaries.  Contrary to what may be a premise behind 

law challenged in this action, McConnell, especially as limited by WRTL II, simply 

did not break the dam holding back a flood of regulation of political spe ech.  

Instead, McConnell upheld a particular statute against a facial challenge without 

breaking the dam, and WRTL II reinforced the dam.  See, e.g., WRTL II, 127 S.Ct. 

at 2659, 2667, 2669 n.7; McConnell, 540 U.S. at 190 -94.   

iii.  Limited Subcategories, No Ove rlap  

 

At this point, it is important to recognize that regardless of whether 

electioneering communications as defined in FECA pass the appeal -to-vote test, 

they are not express advocacy as defined in Buckley nor are they an alternative 

definition of expres s advocacy.  By definition, express advocacy and electioneering 

communications as defined in FECA are mutually exclusive.  They do not overlap.  

Indeed, they cannot overlap, because Buckley limited the FECA expenditure and 
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independent -expenditure definitio ns to express advocacy, 424 U.S. at 44 & n.52, 80; 

cf. 2 U.S.C. § 431.17 (following Buckley by limiting the statutory independent -

expenditure definition to express advocacy), and under FECA, neither expenditures 

nor independent expenditures are electioneer ing communications.  2 U.S.C. 

§ 434.f.3.B.ii; see NCRL III, 525 F.3d at 282 (stating that electioneering 

communications are òbeyondó express advocacy); see also McConnell, 540 U.S. at 

189 (stating that the electioneering -communication definition is not lim ited to 

express advocacy).  Besides, courts have allowed government to regulate the two 

types of speech differently. 118 

It is also important to recognize that since the appeal -to-vote test applies only 

to electioneering communications as defined in FECA, e.g., WRTL II, 127 S.Ct. at 

2669 n.7, government may not regulate other communications by saying their only 

reasonable interpretation is as an appeal to vote for or against a clearly identified 

candidate. 119 

                                            
118 See supra Part II.D.3.b (noting that government may regulate contributions 

earmarked  for express advocacy but that the Court has facially upheld regulation of 

all contributions received by persons who do electioneering communications as 

defined in FECA, with the caveat that they pass the appeal -to-vote test).  

 
119 It is true that only electioneering communications as defined in FECA were at 

issue in WRTL II, see 127 S.Ct. at 2658 -61, yet that is not the reason the appeal -to-

vote test applies only t o such communications.  Rather, the appeal -to-vote test 

applies only to such communications, because the Court said so.  Id.  at 2669 n.7.  

 

It is true also that NCRL III holds that the second part of what in effect was North 

Carolinaõs express-advocacy definition ð which was similar to the second part of the 

FECõs express-advocacy definition, compare 525 F.3d at 280 -81 (quoting N.C.  GEN . 
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One additional point:  From WRTL II, we learn that sp eech fitting a 

particular description 120 òplainlyó has a reasonable interpretation other than as an 

appeal to vote for or against a clearly identified candidate.  Id.  at 2667.  It does not 

follow, however, that only speech fitting this description has such a n interpretation.  

To avoid regulation, speech need not fit any of this description.  Instead, it need 

have only some reasonable interpretation other than as an appeal to vote for or 

against a clearly identified candidate.  Id.  at 2670 (òreasonably é interpreted as 

something other than as an appeal to voteó), 2674 (Alito, J., concurring) 

(òreasonably é interpreted as anything other than an appeal to voteó).121 

                                                                                                                                             

STAT . § 163-278.14A.a.2)) with 11 C.F.R. § 100.22.b (1995) ð is unconstitutional, and 

immediately thereafter observes that  Section 163-278.14A.a.2 òregulates speech 

that is neither ôexpress advocacyõ nor its ôfunctional equivalentõ é .ó  525 F.3d at 

283.  But this does not say that Section 163 -278.14A.a.2 would have been 

constitutional if it had included both express advocacy  properly understood and the 

appeal-to-vote test.  See id.  It could not have said this, because the rest of the 

opinion, see 525 F.3d at 282, along with WRTL II, 127 S.Ct. at 2669 n.7, establish 

that the appeal -to-vote test applies only to electioneering communications as 

defined in FECA, which were not at issue in NCRL III . 

 
120 WRTL II  described WRTLõs communications:  òFirst, their content is consistent 

with that of a genuine issue ad:  The ads focus on a legislative issue, take a position 

on the issue, exhort the public to adopt that position, and urge the public to contact 

public officials with respect to the matter.  Second, their content lacks indicia of 

express advocacy:  The ads do not mention an election, candidacy, political party, or 

challenger; a nd they do not take a position on a candidateõs character, 

qualifications, or fitness for office.ó  127 S.Ct. at 2667.  Moreover, they did not 

condemn a candidateõs record on a particular issue.  Id.  at 2667 n.6 (quoting id.  at 

2699 (Souter, J., dissenting )). 

 
121 The FECõs post-WRTL II electioneering -communication regulations ð adopted in 

òlast-minuteó fashion, Comments of the James Madison Ctr. for Free Speech on 

FEC Notice 2008 -13 at 23 ð are no model for how to regulate electioneering 
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iv.  How to Avoid Confusing the Two 

Subcategories  

 

Confusion regarding the two subcategories 122 understanda bly arises because 

of how the appeal -to-vote test itself has arisen:  In limiting McConnell, which had 

adopted the phrase òfunctional equivalent of express advocacy,ó 540 U.S. at 206, 

WRTL II held that government may regulate electioneering communications as 

defined in FECA, 127 S.Ct. at 2669 n.7, only if they are the functional equivalent of 

express advocacy, id.  at 2659, and òan ad is the functional equivalent of express 

advocacy only if the ad is susceptible of no reasonable interpretation other than as 

an appeal to vote for or against a specific candidate.ó  Id.  at 2667.  This was the long 

way of articulating the second subcategory:  Government may regulate 

                                                                                                                                             

communications const itutionally.  For example, the FEC declined to follow the 

appeal-to-vote test.  Or to put it more precisely, the FEC made the appeal -to-vote 

test easier to pass, and thereby made it easier than WRTL II allows for the FEC to 

regulate electioneering communic ations as defined in FECA.  See 11 C.F.R. 

§ 114.15.b-c.  And Section 114.15.c 

 

says in unnecessarily complicated language that the FEC will consider 

whether a communication has òindicia of express advocacyó and 

whether the communication passes the appeal -to-vote test to 

determine whether the communication passes the appeal -to-vote test.  

In other words, the FEC will consider whether A is true and B is true 

to determine whether B is true.  Quite apart from the overall merits of 

this WRTL II  regulation and ot her law, this makes no sense.  

 

Comments of the James Madison Ctr. for Free Speech on FEC Notice 2008 -13 at 14 

(footnote and internal citations omitted).   

 
122 See VC ¶ 223 (collecting examples).  
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electioneering communications as defined in FECA whose only reasonable 

interpretation is as an app eal to vote for or against a clearly identified candidate.   

While the long way uses the words òexpress advocacy,ó the appeal-to-vote test 

cannot  be an alternative definition, much less the definition, of express advocacy, 

nor can it be part of the definit ion of òindependent expenditure.ó  Why?  Because the 

appeal-to-vote test applies only to electioneering communications as defined in 

FECA, and electioneering communications as defined in FECA are not express 

advocacy.123   

One can avoid confusing the two sub categories while remaining faithful to 

the case law from Buckley to WRTL II by articulating the appeal -to-vote test 

succinctly and without the unnecessary phrase òfunctional equivalent of express 

advocacyó:  Government may regulate electioneering communications as defined in 

FECA whose only reasonable interpretation is as an appeal to vote for or against a 

clearly identified candidate; the appeal -to-vote test applies only to electioneering 

communications as defined in FECA.  

4. Adhering to the Unambiguously Cam paign Related 

Principle  

 

In addition to those courts that have issued holdings regarding the 

unambiguously -campaign -related principle, several federal courts ð including the en 

                                            
123 Supra Part II.D.3.c.iii.  
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banc Second Circuit 124 ð and state courts 125 have recognized the principle by 

quoti ng it.  

Despite governmentsõ persistent efforts to expand regulation of political 

speech,126 the Supreme Court since Buckley ð although it has not repeated the 

Buckley phrase òunambiguously campaign related[,]ó 424 U.S. at 81; but see 

McConnell, 540 U.S. at 2 81 (Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 

81), 283 (Thomas, J., dissenting) (quoting Buckley, 424 U.S. at 81) ð has implicitly 

reaffirmed principles underlying the unambiguously -campaign -related principle. 127 

                                            
124 FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45, 53 (2d 

Cir. 1980) ( en banc) (quoting Buckley ); FEC v. Florida for Kennedy Comm., 681 F.2d 

1281, 1287 & n.10 (11th Cir. 1982) (quoting Buckley,  424 U.S. at 79 -80); FEC v. 

Machinists Non -Partisan Political League,  655 F.2d 380, 391 & n.23 (D.C. Cir.) 

(quoting Buckley,  424 U.S. at 79 -80), cert. denied, 454 U.S. 897 (1981); FEC v. 

American Fedõn of State, County & Municipal Employees, 471 F. Supp. 315, 316 

(D.D.C. 1979) (quoting Buckley, 424 U.S. at 80).   

 
125 See VC ¶ 227.  

 
126 See, e.g., infra Part II.F -G; Citizens United v. FEC, No. 08-205, Jurisdictional 

Statement at 4 (U.S. (undated)) (noting that the Federal Election Commission had 

asserted that under the Federal Election Campaign Act and the Bipartisan 

Campaign Reform Act, òthe governmentõs interest in providing information to the 

public extends beyond speech about candidate elections and encompasses  activity 

that attempts to sway public opinion on issuesó (emphasis in jurisdictional 

statement) (citations omitted)), avai lable at  

http://jamesmadisoncenter.org/CU/SecondJurisdictionalStatement.pdf ; WRTL II, 

FEC Reply Br. at 20 (April 2007) (calling the plaintiffõs efforts to engage in political 

speech an òabuseó), available at  

http://jamesmadisoncenter.org/WI/FECreply.pdf ); Comments of the James Madison 

Ctr. for Free Speech on FEC Notice 2008 -13 at 6 -16. 

 
127 See VC ¶¶ 228 -232. 

 

http://jamesmadisoncenter.org/CU/SecondJurisdictionalStatement.pdf
http://jamesmadisoncenter.org/WI/FECreply.pdf
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5. Determining the Meaning of Politi cal Speech  

 

WRTL II also reaffirmed that in determining the meaning of a political 

speech, one looks to the substance of the speech itself, 127 S.Ct. at 2666 (citing 

Buckley, 424 U.S. at 43 -44), rather than such factors as intent, id.  at 2665-66, effect, 

id. at 2665, 2666 & n.5, impact on an election, id. at 2667-68, what the speaker does 

not say, see id. at 2668, what the speaker said elsewhere, id., timing, id., 128 or 

references to other sources, including sources the speaker prepared.  Id. at 2669.  

Nor does one turn to characteristics of the speaker, as opposed to the substance of 

the speech itself.  See id. at 2666 (citing Buckley, 424 U.S. at 43 -44).  WRTL II 

counseled against using òfactor-based standards to define the boundaries of 

regulable speech é .ó  NCRL III, 525 F.3d at 283.  

E.  As Applied and Facial Challenges  

 

1. When Speech is not  Unambiguously Campaign Related  

 

As previously noted, 129 if political speech does not fit a particular category of 

unambiguously -campaign -related speech, then government may no t regulate it as 

such.  And if political speech does not fit any category of unambiguously -campaign -

related speech, then government may not regulate it at all.  Either way, the law 

                                            
128 See also In re Media Fund, MUR 5440, Tr. of Probable Cause Hrõg at 35-37 (FEC 

March 21, 2007) (rejecting a commissionerõs longstanding suggestion that timing 

determines whether òBoot Newtó is express advocacy), available at  

http://eqs.nictusa.com/eqsdocs/0000668A.pdf . 

 
129 Supra Part II.D.1.  

 

http://eqs.nictusa.com/eqsdocs/0000668A.pdf
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regulating the speech in a category in which the speech does not fit is 

unconstitutional ð as-applied to Plaintiffsõ speech, facially, or both.  See Buckley, 

424 U.S. at 80 -81; NCRL III, 525 F.3d at 281 (quoting Buckley, 424 U.S. at 80); 

Broward, 2009 WL 1457972 at *5 (quoting Buckley,  424 U.S. at 80); CFIF II,  613 

F. Supp.2d at 785 (quoting Buckley,  424 U.S. at 80); Broward, 2008 WL 4791004 at 

*7 (quoting Buckley,  424 U.S. at 80); National Right to Work,  581 F. Supp.2d at 

1141 (quoting Buckley, 424 U.S. at 80), 1144 (citing Buckley, 424 U.S. at 80); see 

also VRLC I, 19 F. Supp.2d at 215 (recognizing in effect 130 that government may 

regulate spending for political speech only when it is unambiguously campaign 

related (quoting Buckley, 424 U.S. at 80)); VSHL II, 263 F.3d at 383 (same) (quoting 

Buckley, 424 U.S. at 79 -80)); Furgatch, 807 F.2d at 860 (same) (quoting Buckley, 424 

U.S. at 80)).  

As always, òthe enshrinement of constitutional rights necessarily takes 

certain policy choices off the table.ó  Heller, 128 S.Ct. at 2822.  The unambiguously -

campaign -related principle takes some speech off the table, because it is beyond what 

government has the power to regulate.  

2. When Speech is  Unambiguously Campaign Related  

 

If political speech  is unambiguously campaign related, i.e., if it fits into one or 

more of the three categories of unambiguo usly -campaign -related speech, one 

proceeds to the next set of questions to determine whether the law regulating the 

                                            
130 Supra Part I.E.  
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speech in the category or categories is constitutional.  These questions involve 

whether the law is unconstitutionally vague, and therefore overbroad.  Apart from 

vagueness, a court also asks whether the law passes the appropriate level of 

constitutional scrutiny. 131  After all, not every form of unambiguously -campaign -

related political speech is regulable in every conceivable way.  On many occa sions, 

courts have addressed laws regulating speech that is unambiguously campaign 

related and held that the laws regulating the speech are unconstitutional .  This 

includes laws regulating political committees, 132 and laws regulating contributions 

received by, and spending for political speech by, organizations that the jurisdiction 

in question may not regulate as political committees. 133  See also McConnell, 540 

U.S. at 174 -81 (narrowing a federal law in a facial challenge so that it survived 

intermediate scru tiny), 209 -11 (same for strict scrutiny).  

3. What Comes First  

 

Before asking this next set of questions about the law, however, a court asks 

whether the speech that the law regulates is unambiguously campaign related.  

National Right to Work, 581 F. Supp.2d at 1146 (òbefore applying é scrutiny é , 

the court must first determine whether the activities being regulated are 

unambiguously campaign relatedó).  If the speech is not unambiguously campaign 

                                            
131 E.g., infra Part II.G.  

 
132 VC ¶ 241 (collecting authorities).  

 
133 VC ¶ 241 (collecting authorities).  
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related, government òsimply cannot regulate itó in the first place, Broward, 2009 

WL 1457972 at *5 (citing National Right to Work, 581 F. Supp.2d at 1146); 

Broward, 2008 WL 4791004 at *6 (citing National Right to Work, 581 F. Supp.2d at 

1146), the law regulating the speech is unconstitutional, and vagueness 134 and 

scrut iny are unnecessary to consider. 135,136 

                                            
134 Of course, a law  may reach beyond poli tical speech that is unambiguously 

campaign related at least in part because  the law is vague, see, e.g., Buckley, 424 

U.S. at 79 -81; see also id. at 44-51; supra Part II.D.3.a (considering whether a 

political -committee definition is vague per Buckley ), yet the question of whether the 

speech is unambiguously campaign related still comes first.  

 
135 See Central Long Island, 616 F.2d at 52 -53 (quoting the unambiguously -

campaign -related principle and not reaching this set of questions when pre -

McConnell politica l speech was not express advocacy); NCRL III, 525 F.3d at 281 -86 

(not reaching this set of questions when political speech was not unambiguously 

campaign related); National Right to Work, 581 F. Supp.2d at 1152 -54 (same); 

VSHL II, 263 F.3d at 383, 390 -92 (issuing a holding regarding the unambiguously -

campaign -related principle, striking down pre -McConnell a regulation reaching 

beyond express advocacy as defined in Buckley, and not reaching this next set of 

questions); Florida for Kennedy Comm., 681 F.2d at 1286-88 (quoting the 

unambiguously -campaign -related principle and not reaching this set of questions 

when an alleged political committee was not under the control of a candidate in the 

jurisdiction in question); Machinists Non -Partisan Political League,  655 F.2d at 391 -

96 (same); American Fedõn of State, County & Municipal Employees, 471 F. Supp. at 

316-17 (quoting the unambiguously -campaign -related standard and not reaching 

this set of questions when pre -McConnell political speech was not express 

advocacy). 

 
136 Although the speech at issue in WRTL II was not unambiguously campaign 

related, see, e.g., NCRL III, 525 F.3d at 281 -82, neither the Court nor the parties 

raised the issue.  Since vagueness was not an issue, see McConnell, 540 U.S. at 190 -

94, the Cour t proceeded to address the level of scrutiny.  127 S.Ct. at 2664, 2671 -73; 

see also McIntyre v. Ohio Elections Commõn, 514 U.S. 334, 347 (1995) (addressing 

the level of scrutiny when speech was not unambiguously campaign related but the 

issue appears not t o have arisen (citing First Natõl Bank of Boston v. Bellotti, 435 
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Thus,  a court needs to reach this next set of questions only if political speech 

is unambiguously campaign related. 137  Nevertheless, when law regulates what is 

not unambiguously campaign related, a court may reach this se t of questions to 

support further  the conclusion that the law is unconstitutional. 138 

F.  Applying the Unambiguously Campaign Related Principle  

 

To determine whether Plaintiffsõ speech is unambiguously campaign related, 

one asks whether it fits into one or more of the three categories of unambiguously -

campaign -related speech.  Plaintiffsõ speech does not, except for the VRLC-FIPE -

related speech, which is unambiguously campaign related.  

1. Political Committee Status  

 

First, Vermont may not regulate VRLC as a politic al committee.   

 

                                                                                                                                             

U.S. 765, 786 (1978))); Citizens Against Rent Control v. City of Berkeley, 454 U.S. 

290, 298-99 (1981) (same); Bellotti, 435 U.S. at 786 (same).  

 
137 In several actions where political speech obviously was unambiguously campaign 

related, the issue also appears not to have arisen, and courts have proceeded to this 

next set of questions.  See VC ¶ 244 (collecting authorities).  Since the 

unambiguously -campaign -related principle is a threshold inq uiry, in effect the 

unstated premise was that the speech was unambiguously campaign related.  

 

In still other instances where political speech was unambiguously campaign related, 

courts have struck down laws without mentioning the unambiguously -campaign -

rel ated principle, vagueness, or a level of scrutiny.  See id. (collecting authorities).  

 
138 See VC ¶ 245 (collecting authorities).  
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a. The Order of the Questions for Political Committee 

Status  

 

In addressing whether a jurisdiction may regulate an organization as a 

political committee, the law requires considering these questions in this order:  Does  

the organization (1) fall under a political -committee definition that is not 

unconstitutionally vague and therefore overbroad?  If so, does the organization (2) 

pass the proper òunder the control of a candidateó or major-purpose test?  See 

Buckley, 424 U.S. at 74 -79.139 

b.  Vaguenes s 

 

For the reasons explained below, where Plaintiffs present the vagueness 

discussion in one place, 140 Vermontõs political-committee definition is 

unconstitutionally vague, and therefore overbroad, and the definition is 

unconstitutional as applied to Plainti ffsõ VRLC-related speech and facially.  Since a 

narrowing gloss is not an option, 141 Vermont may not regulate VRLC as a political 

committee, and Plaintiffsõ speech does not fit into this first category of 

                                            
139 To its credit, the FEC, with its new commissioners, has at long last recognized 

this.  See In re Lantern Project, MUR 5854, F &LA  at 9 (FEC March 19, 2009), 

available at  http://eqs.nictusa.com/eqsdocs/29044231412.pdf ; see also In re 

November Fund, MUR 5541, SOR at 12 -13 (FEC Jan. 22, 2009), available at  

http://eqs.nictusa.com/eqsdocs/29044223819.pdf . 

 
140 Infra Parts II.G.1.a, II.G.2.  

 
141 Infra Part II.H.1.  

 

http://eqs.nictusa.com/eqsdocs/29044231412.pdf
http://eqs.nictusa.com/eqsdocs/29044223819.pdf
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unambiguously -campaign -related speech.  See National Right to Work, 581 

F. Supp.2d at 1152 -54. 

c. The òUnder the Control of a Candidateó and Major 

Purpose Tests  

 

In addition, Plaintiffsõ VRLC-related speech does not fit into this first 

category of unambiguously -campaign -related speech, because VRLC does not pass 

the proper òunder the control of a candidateó or major-purpose test.  

i.  The Burdens of Being a òPolitical Committeeó 

 

Addressing the burdens of being one type of political committee, the Supreme 

Court observed that they  

may create a disincentive for  é organizations to engage in political 

speech.  Detailed recordkeeping and disclosure obligations, along with 

the duty to appoint a treasurer and custodian of the records, impose 

administrative costs that many small entities may be unable to bear.  

Furthermore, s uch duties require a far more complex and formalized 

organization than many small groups could manage.  é  Faced with 

the need to assume a more sophisticated organizational form, to adopt 

specific accounting procedures, [and] to file periodic detailed repor ts, é 

it would not be surprising if at least some groups decided that the 

contemplated political activity was simply not worth it.  

 

MCFL, 479 U.S. at 254 -55 (footnote omitted).  These are òwell-documented and 

onerous burdens, particularly on small nonprof its.ó  WRTL II, 127 S.Ct. at 2671 n.9 

(citing MCFL,  479 U.S. at 253 -55).  Similar state requirements, such as 

Vermontõs,142 are also a òsignificant regulatory burden.ó  NCRL III, 525 F.3d at 286 

(citing NCRL I, 168 F.3d at 712).  

                                            
142 Supra Part I.C.1.  
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ii.  When these Burdens Violate th e First 

Amendment  

 

 With such burdens in mind, Buckley applied the unambiguously -campaign -

related principle, id.  at 287; National Right to Work, 581 F. Supp.2d at 1153, and 

established that the federal government may regulate an organization as a political  

committee only if (1) it is òunder the control of a [federal143] candidateó or 

candidates or (2) òthe major purposeó of the organization is òthe nomination or 

election of a [federal 144] candidateó or candidates.  424 U.S. at 79, followed in 

McConnell, 540 U.S. at 170 n.64, and MCFL, 479 U.S. at 252 n.6, 262; United States 

v. National Comm. for Impeachment , 469 F.2d 1135, 1141 (2d Cir. 1972); Colorado 

Right to Life Comm., Inc. v. Coffman, 498 F.3d 1137, 1153-54 (10th Cir. 2007) 

(òCRLCó) (noting that McConnell  did not change the test (citations omitted)); NCRL 

III, 525 F.3d at 287 -90.145  òExpenditures of candidates and of ôpolitical committeesõ 

so construed é are, by definition, campaign related.ó  Buckley,  424 U.S. at 79.  

                                                                                                                                             

 
143 See VC ¶ 256 (collecting authorities).  

 
144 See VC ¶ 256 (collecting authorities ). 

 
145 A common abbreviation for the phrase òthe nomination or election of a 

candidateó or candidates is the phrase òcampaign activity.ó  See, e.g., Political 

Committee Status, 72 FED. REG. 5595, 5597 (FEC 2007) (referring to òcampaign 

activity ( i.e., the n omination or election of a [f]ederal candidate) ó); compare Buckley, 

424 U.S. at 78 -80 with MCFL, 479 U.S. at 252 -53 & n.6, 262.  It is important not to 

confuse the ordinary understanding of the phrase òcampaign activityó with how the 

Court used the phrase.   In the ordinary understanding, òcampaign activityó may 

include both activity that is, and activity that is not, about òthe nomination or 

election of a candidateó or candidates.  After all, some òcampaignsó are about issues 
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iii.  The Tests as a Shield against Regulation as a 

State Political Committee  

 

Buckley also shields organizations that state law defines as political 

committees.  See, e.g., NCRL III, 525 F.3d at 287 -90; CRLC, 498 F.3d at 1153 -54.  

For a state to regulate organizations as state political committees, th e organizations 

must pass the proper òunder the control of a candidateó or major-purpose test.  See, 

e.g., NCRL III, 525 F.3d at 286 (noting the unconstitutional burdens included 

appointing a treasurer, filing a statement of organization ( i.e., registering ), 

                                                                                                                                             

and are not about òthe nomination or election of a candidateó or candidates.  Cf. 

Central Long Island, 616 F.2d at 53 (òPublic discussion of public issues which are 

also campaign issues readily and often unavoidably draws in candidates and their 

positions, their voting records and other  official conduct.  Discussions of those 

issues, and as well more positive efforts to influence public opinion on them, tend 

naturally and inexorably to exert some influence on voting at elections.ó (quoting 

Buckley, 424 U.S. at 42 n. 50)); NCRL I, 168 F.3d at 712 -13 (holding that the phrase 

òthe primary or incidental purpose of which is to support or oppose any candidate ... 

or to influence or attempt to influence the result of an electionó includes both speech 

that is, and speech that is not, express advo cacy), 708-09 (stating that òissue 

advocacy may influence an election even though it does not expressly advocateó 

(citing Virginia Socõy for Human Life, Inc. v. Caldwell, 152 F.3d 268, 270 (4th Cir. 

1998) (òVSHL I ó)).  However, as the Court used the phrase òcampaign activity,ó it is 

an abbreviation for, and therefore synonymous with, òthe nomination of election of a 

candidateó or candidates.  For clarityõs sake, the latter phrase is more precise and 

provides the bright -line definition that the Constitution requires for regulating core 

First Amendment activity.  See GOPAC, 917 F. Supp. at 861 (òConfining the 

definition of ôpolitical committeeõ to an organization whose major purpose is the 

election of a particular federal candidate or candidates provides an ap propriate 

ôbright-lineõ rule;  attempting to determine what is an ôissue advocacyõ group versus 

an ôelectoral politicsõ group ð as the [Federal Election] Commission proposes ð does 

not.ó (citing Buckley,  424 U.S. at 42)).  Nevertheless, some bad habits do not break 

easily.  See, e.g., In re Lantern Project, MUR 5854, F&LA at 4 (FEC March 19, 2009) 

(òcampaign activityó), available at http://eqs.nictusa.com/eqsdocs/29044231412.pdf . 

 

http://eqs.nictusa.com/eqsdocs/29044231412.pdf
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identifying affiliation, recordkeeping requirements, extensive disclosure 

requirements, and limits on contributions received). 146 

Furthermore, government may not cleverly draft or revise its law to impose 

burdens such as (1) registration and termination r equirements, (2) recordkeeping 

requirements, and (3) extensive reporting requirements 147 on organizations in a 

capacity other than as a political committee when the organizations do not pass the 

proper òunder the control of a candidateó and major-purpose tests.  See Broward, 

2009 WL 1457972 at *7 -8 (striking down a definition of òelectioneering 

communications organizationó (citing FLA . STAT . § 106.011.19 (2006)); Broward, 

2008 WL 4791004 at *12 -13 (same); National Right to Work, 581 F. Supp.2d at 

1152-54 (striking down a definition of òpolitical issues committeeó).  Such 

organizations have a First Amendment right to be free of these burdens.  See 

MCFL, 479 U.S. at 254 -56; Buckley, 424 U.S. at 79; National Comm. for 

Impeachment , 469 F.2d at 1141; NCRL III, 525 F.3d at 286; CRLC, 498 F.3d at 

1153-54.  Government may not abrogate this right through clever drafting or 

revision.  It òcannot foreclose the exercise of constitutional rights by mere labels.ó  

NAACP v. Button, 371 U.S. 415, 429 (1963), followed in Colora do Republican I, 518 

U.S. at 622.  As for (4) limits and (5) source bans on contributions received by 

                                            
146 With varyin g degrees of precision, other courts have recognized the major -

purpose test.  See VC ¶ 259 (collecting authorities).  

 
147 Supra Part II.F.1.c.i.  
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organizations that government may not regulate as political committees, 

government may regulate such speech only to the limited extent it may regulate 

contributions received by persons that the jurisdiction in question may not regulate 

as political committees. 148 

iv.  The Tests in Vermont  

For Vermont to regulate an organization as a political committee, it must be 

under the control of a candidate or candidates for  state or local office in Vermont, or 

the major purpose of the organization must be the nomination or election of a 

candidate or candidates for state or local office in Vermont.   Why?  Because the 

Federal Election Campaign Act ð in regulating as federal  political committees those 

organizations that are under the control of federal  candidates and those 

organizations with the major purpose of nominating or electing federal candidates, 

including federal candidates in Vermont ð preempts state law.  2 U.S.C. §  453.a; 

Bunning v. Kentucky, 42 F.3d 1008, 1012 (6th Cir. 1994) (considering reporting and 

disclosure (quoting S. Conf. Rep. No. 1237, 93d Cong., 2d Sess. (1974))); Teper v. 

Miller,  82 F.3d 989, 999 (11th Cir. 1996) (Carnes, J., concurring).  Given statesõ 

sovereignty over their own, though not other statesõ, elections,149 what remains 

after preemption for each state to regulate as state political committees is 

organizations that are under the control of candidates for state or local office in that 

                                            
148 E.g., supra Part II.D.3.b; infra Part II.F.2.  

 
149 Supra Part II.C.2.  
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state and organizations that have the major purpose of nominating or electing 

candidates for state or local office in that state.  

v.  Applying the òUnder the Control of a 

Candidateó Test 

 

 Determining whether an organization is òunder the control of a candidateó or 

candidates for state or local office in Vermont is straightforward, and VRLC is 

under no such control.  Cf. FEC v. Florida for Kennedy Comm., 681 F.2d 1281, 1287 

(11th Cir. 1982) (holding that under Buckley òefforts to extend jurisdiction over é a 

draft group no t under the control of a candidate must failó); FEC v. Machinists Non -

Partisan Political League,  655 F.2d 380, 394-96 (D.C. Cir.) (same), cert. denied, 454 

U.S. 897 (1981).150   

vi.  Applying the Major Purpose Test  

Determining whether an organization passes the m ajor -purpose test is also 

straightforward.  The test asks what the major purpose of an organization is, not 

whether something is a major purpose.  MCFL, 479 U.S. at 252 n.6, 262; Buckley, 

424 U.S. at 79; National Comm. for Impeachment , 469 F.2d at 1141; NCRL III, 525 

F.3d at 287 -89, 302-04.  And the word òmajoró is the root of the word òmajority,ó 

which means more than half.  Thus, an organization can have only one major 

purpose.  See MCFL, 479 U.S. at 252 n.6 (referring to òthe major purposeó of an 

organization and òits organizational purpose,ó not purposes). 

                                            
150 Although it is not material, VRLC is no t under the control of any candidate or 

candidates.  
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In MCFL, the Court suggested two methods to determine an 

organizationõs òmajor purposeó: (1) examination of the organizationõs 

central organizational purpose; or (2) comparison of the organizationõs 

in dependent [expenditures] with overall spending to determine 

whether the preponderance of [spending is] for express advocacy or 

contributions to candidates.  479 U.S. at 252 n.6 (noting that MCFLõs 

òcentral organizational purpose was issue advocacy, although it 

occasionally engaged in activities on behalf of political candidatesó); see 

id.  at 262 (noting that òshould MCFLõs independent spending become 

so extensive that the organizationõs major purpose may be regarded as 

campaign activity, the corporation wou ld be classified as a political 

committeeó). 

 

CRLC, 498 F.3d at 1152 (brackets omitted).  

In other words, the first method considers how the organization has 

articulated  its mission in its organizational documents, see MCFL, 479 U.S. at 241 -

42, 252 n.6 (concluding based on an organizationõs articles of incorporation that its 

central organizational purpose was issue advocacy, not the nomination or election of 

federal candidates), or in public statements, FEC v. GOPAC, Inc., 917 F. Supp. 851, 

859 (D.D.C. 1996) , and the second method considers whether, in carrying out  its 

mission, the organization spends the majority, which is what òpreponderanceó 

means, of its money on contributions to candidates or on independent 

expenditures 151 for candidates, CRLC, 498 F.3d at  1152; NCRL III, 525 F.3d at 

289,152 in the jurisdiction in question.  

                                            
151 Meaning express advocacy as defined in Buckley and not coordinated with a 

candidate, which is the standard under the Constitution.  See 424 U.S. at 39 -51; cf. 

2 U.S.C. § 431.17. 

 
152 References in Buckley and MCFL to òprimarily organizedó and òprimary 

objectiveó are synonymous with òthe major purpose.ó  See MCFL, 479 U.S. at 262; 



 

 

 

 

VRLC  PI  BRIEF    

 

 

88 

Applying these two methods here reveals that VRLC does not have the major 

purpose of nominating or electing a candidate or candidates for state or local office 

in Vermont:  (1) It has not  indicated this in its organizational documents or in its 

public statements, and (2) it does not spend the majority of its money on 

contributions to, or independent expenditures for, such candidates. 153 

2. Contributions  

Second, from Vermontõs perspective, given pre-emption of state law in federal 

matters and statesõ sovereignty over their own, though not other statesõ, 

elections,154 the only unambiguously -campaign -related contributions received by 

persons that Vermont may not regulate as political committees are:  

                                                                                                                                             

Buckley, 424 U.S. at 79 & n.107; see also NCRL III, 525 F.3d at 287 -90.  In the 

ordinary understanding of the word òprimaryó ð that is, first ð a purpose of an 

organization can be its primary purpose without being the major purpose.  For 

example, an organizationõs ò40 percent,ó ò30 percent,ó or ò20 percentó purpose would 

be its òprimary purposeó if no other single purpose is greater, yet such a purpose 

would not be more than half, so it would not be the major purpose.  However, that is 

not how the Court used the words òprimarilyó and òprimaryó here.  òPrimarilyó and 

òprimaryó are òmajor,ó i.e., more than half, as the Court used the  words.  See MCFL, 

479 U.S. at 262; Buckley, 424 U.S. at 79 & n.107.  Therefore, it does not suffice 

under the major -purpose test that an organizationõs purpose be its primary purpose 

in the ordinary sense of the word òprimary.ó  The purpose must be the major 

purpose of the organization.  For clarityõs sake, the phrase òthe major purposeó is 

more precise. 

 
153 Although it is not material, VRLC does not have the major purpose of 

nominating or electing any candidate or candidates.  It has not indicated this in its 

organizational documents or in its public statements.  Nor does it spend the 

majority of its money on contributions to, or independent expenditures for, any 

candidate or candidates.  

 
154 Supra Parts II.C.2, II.F.1.c.iv.  
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¶ Contributions the persons receive for the purpose of making 

contributions to Vermont political committees.  

¶ Spending for political speech coordinated with a candidate for state or 

local office in Vermont,  the candidateõs agents, or the candidateõs 

committee . 

¶ Contributions the persons receive that are earmarked for 

expenditures, i.e., express advocacy as defined in Buckley  vis-à-vis state 

or local office in Vermont, and 

 

¶ Contributions received by persons who do electioneering 

communications as defined in FECA  whose only reasonable 

interpretation is as an appeal to vote for or against a clearly identified 

candidate for state or local office in Vermont .155 

 

No such VRLC -related contributions are at issue here, 156 so Plaintiffsõ VRLC-related 

speech does not fit into the second category of unambiguously -campaign -related 

political speech.  

3. Spending for Political Speech  

 

Third, from Vermontõs perspective, given pre-emption of state law in federal 

matters and statesõ sovereignty over their own, though not other statesõ, 

                                                                                                                                             

 
155 Supra Part II.D.3.b.  

 
156 Althoug h it is not material, this action does not involve (1) contributions anyone 

receives for the purpose of making contributions to any political committee, (2) 

spending for political speech coordinated with any candidate, the candidateõs 

agents, or the candid ateõs committee, (3) contributions earmarked for express 

advocacy as defined in Buckley vis -à-vis any  office, or (4) contributions received by 

persons doing electioneering communications as defined in FECA that pass the 

appeal-to-vote test for any office . 
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elections,157 the only unambiguously -campaign -related spending for political speech 

by persons that Vermont may not regulate as political committees is:  

¶ Express advocacy as defined in Buckley  vis-à-vis state or local office in 

Vermont, and 

 

¶ Electioneering comm unications as defined in FECA whose only 

reasonable interpretation is as an appeal to vote for or against a 

clearly identified candidate for state or local office in Vermont. 158 

 

No such VRLC -related spending is at issue here,  see, e.g., NCRL III, 525 F.3d at 

281-82,159 so Plaintiffsõ VRLC-related speech does not fit into the third category of 

unambiguously -campaign -related political speech.  

While Communication 4 is an electioneering communication as defined in 

FECA ð because it is Broadcast, runs in the 30 -60 Day Windows, and is targeted to 

the relevant electorate ð it has a reasonable interpretation other than as an appeal 

to vote for or against a clearly identified candidate for state or local office in 

Vermont, because it is similar to the WRTL II speech.  See 127 S.Ct. at 2667, 2667 

n.6 (quoting id.  at 2699 (Souter, J., dissenting)).   

And while Plaintiffs fear Defendants will say the only reasonable 

interpretation of its past and future Review editions, its past and future mass e -

                                            
157 Supra Parts II.C.2, II.F.1.c.iv.  

 
158 Supra Part II.D.3.c.i.  

 
159 Although it is not material, this action does not involve (1) express advocacy as 

defined in Buckley vis -à-vis any  office, or (2) electioneering communications as 

defined in FECA that pass th e appeal-to-vote test for any office. 
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mail, its future pamphlets,  its future petition, plus Communications 1, 2 and 3, is as 

an appeal to vote for or against a clearly identified candidate for state or local office 

in Vermont, cf. id., none of them is an electioneering communication as defined in 

FECA:   

¶ The Review edit ions, mass e-mail, pamphlets, and petition are not Broadcast.   

¶ The past and some of the future Review editions and mass e -mail run outside 

the 30-60 Day Windows.   

¶ Some of the future pamphlets run outside the 30 -60 Day Windows.   

¶ The future petition runs outside the 30 -60 Day Windows.   

¶ Communication 1 is not Broadcast.  

¶ Communication 2 runs outside the 30 -60 Day Windows, and  

¶ Communication 3 is not targeted to the relevant electorate.   

 

See 2 U.S.C. § 434.f.3.A.i.  

 

4. Unconstitutional As Applied  

Because Plaintiffsõ VRLC-related speech fits none of the three categories of 

unambiguously -campaign -related speech, it is not unambiguously campaign related, 

Vermont may not regulate it, the law regulating it is unconstitutional, and the next 

question is whether the law is unconstitutional as -applied to Plaintiffsõ 

communications, facially, or both. 160  

In an as -applied challenge to laws regulating political speech, the 

government has the burden of proving that the challenged law is constitutional.  See 

WRTL II, 127 S.Ct. at 2664 (rejecting the FECõs contention that the speaker has the 

burden of proof in an as -applied challenge (citing Bellotti,  435 U.S. at 786)).  And 

                                            
160 Supra Part II.E.1, 3.  
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where òthe First Amendment is implicated, the tie [(if there is one)] goes to the 

speaker, not the censor.ó  Id.  at 2669.  

a. The Political Committee, Contribution, and 

Expenditure Definitions  

 

Turning to the first category of unambiguously -campaign -related political 

speech, it is unconstitutional for Vermont to regulate organizations such as VRLC 

as political committees, both because Vermontõs political-committee definition is 

unconstitutionally vague, and therefore overbroad, and because such organizations 

do not pass the proper òunder the control of a candidateó or major-purpose test. 161  

Nevertheless, Vermont does just this through its political -committee, contribution, 

and expenditure definitions, VT. STAT . ANN . title 17, § 2801.2, 3, 4, because they are 

unconstitutionally vague, and therefore overbroad, and because Vermont does not 

limit the political -committ ee definition to organizations that are under the control 

of, or have the major purpose of nominating or electing, state or local candidates in 

Vermont. 162  Thus, these definitions are unconstitutional as applied to Plaintiffsõ 

speech.  See NCRL III, 525 F.3d at 287 -90; Broward, 2009 WL 1457972 at *7; 

Broward, 2008 WL 4791004 at *9, 12 -13. 

                                            
161 Supra Parts II.F.1.b, II.F.1.c.v -vi.  

 
162 Supra Parts II.F.1.a -c. 
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b.  Electioneering Communications, Mass Media 

Activities, and Related Expenditures  

 

Turning to the second and third categories of unambiguously -campaign -

related political spee ch, other aspects of Vermont law are unconstitutional as 

applied to Plaintiffsõ VRLC-related speech. 

i.  Contributions  

 

Vermont reaches beyond unambiguously -campaign -related -contribution 

boundaries through its mass -media-activities definition, and by extension  its mass -

media-activities reporting requirements, VT. STAT . ANN . title 17, § § 2893, 2803, 

which require reporting of contributions for mass -media activities, whose definition 

extends beyond (1) contributions that persons receive for the purpose of making 

contributions to Vermont political committees, (2) spending for political speech 

coordinated with a candidate for state or local office in Vermont, the candidateõs 

agents, or the candidateõs committee, (3) contributions the persons receive that are 

earmark ed for express advocacy vis-à-vis state or local office in Vermont, and (4) 

contributions received by persons who do electioneering communications as defined 

in FECA that pass the appeal -to-vote test in Vermont.  

Vermont also reaches beyond unambiguously -campaign -related -contribution 

boundaries through part of its related -expenditure definition, VT. STAT . ANN . title 

17, § 2809.d, which limits òcontributionsó beyond (1), (2), (3), and (4). 
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ii.  Spending for Political Speech  

 

Vermont reaches beyond the unambiguous ly -campaign -related spending-for -

political -speech boundaries as well.  This occurs through the electioneering -

communication and mass -media-activities definitions, and by extension the 

electioneering -communication identification requirements and mass -media-

activities reporting requirements.  See Broward, 2009 WL 1457972 at *6 (holding 

disclosure requirements unconstitutional); Broward, 2008 WL 4791004 at *8 

(same); National Right to Work,  581 F. Supp.2d at 1148 -52 (holding disclosure 

requirements unconstitut ional but incorrectly applying a narrowing gloss 163); see 

also VRLC I, 19 F. Supp.2d at 215 (recognizing in effect 164 that government may 

regulate spending for political speech only when it is unambiguously campaign 

related (quoting Buckley, 424 U.S. at 80)); VSHL II, 263 F.3d at 383 (same) (quoting 

Buckley, 424 U.S. at 79 -80)); Furgatch, 807 F.2d at 860 (same) (quoting Buckley, 424 

U.S. at 80)).  While Vermont is right in limiting its definition of òcandidateó to state 

or local office in Vermont, see VT. STAT . ANN . title 17, § 2801.1, Vermont limits 

neither its electioneering -communication definition nor its mass -media-activities 

definition to express advocacy as defined in Buckley vis -à-vis state or local office in 

Vermont.   See id. §§ 2891, 2893.a.  Once Vermont reaches beyond this boundary, the 

only spending for political speech it may regulate is electioneering communications 

                                            
163 See infra Part II.H.1.  

 
164 Supra Part I.E.  
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as defined in FECA that pass the appeal -to-vote test in Vermont.  In four respects, 

Vermont reaches beyond this boundary too.  

First, b y reaching beyond Broadcast communications, Vermont regulates 

more types of spending for political speech ð namely òcommunications published in 

any newspaper or periodical or broadcast é over any public address system, placed 

on any billboards, outdoor fac ilities, buttons or printed material attached to motor 

vehicles, window displays, posters, cards, pamphlets, leaflets, flyers, or other 

circulars, or in any direct mailing, robotic phone calls, or mass e -mails  é ,ó VT. 

STAT . ANN . title 17, § 2891, and òmass mailings, literature drops, newspaper and 

periodical advertisements, robotic phone calls, and telephone banks  é ,ó id.  

§ 2893.a ð than the Constitution allows.  See WRTL II, 127 S.Ct. at 2669 n.7; NCRL 

III, 525 F.3d at 282; Broward, 2009 WL 4791004 at *6  (rejecting regulation beyond 

Broadcast communications); Broward, 2008 WL 4791004 at *7 -8, 9 (same); National 

Right to Work, 581 F. Supp.2d at 1144, 1150.  While Section 2891 mouths the 

phrase òelectioneering communication,ó this label does not make the statute 

constitutional.  Government òcannot foreclose the exercise of constitutional rights 

by mere labels.ó  NAACP, 371 U.S. at 429, followed in Colorado Republican I, 518 

U.S. at 622.  

Second, contrary to WRTL II, Vermont regulates electioneering 

communicat ions and mass-media activities outside the 30 -60 Day Windows.  See 

127 S.Ct. at 2669 n.7; National Right to Work, 581 F. Supp.2d at 1150 (addressing 
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the windows).  It regulates electioneering communications whenever they occur, 

and it regulates mass -media activities òwithin 30 daysó of an election, which means 

not only 30 days before an election but also 30 days afterward.  

Third, Vermont law, contrary to WRTL II, has no requirement that 

communications be targeted to the relevant electorate.  See 127 S.Ct. at 2669 n.7; 

NCRL III, 525 F.3d at 282; Broward, 2009 WL 1457972 at *6; Broward, 2008 WL 

4791004 at *7 -8; National Right to Work, 581 F. Supp.2d at 1144, 1150. 165  How can 

communications that are not targeted to the relevant electorate possibly be 

unambiguous ly campaign related? 

Fourth, Vermont law has no appeal -to-vote test, contrary to WRTL II, 127 

S.Ct. at 2659, 2667, 2669 n.7.  See NCRL III, 525 F.3d at 282; Broward, 2009 WL 

1457972 at *6 (applying the appeal -to-vote test); Broward, 2008 WL 4791004 at *7 -

8, 9 (same); National Right to Work, 581 F. Supp.2d at 1144, 1150 -51 (same).  

Vermont also reaches beyond unambiguously -campaign -related spending-for-

political -speech boundaries through part of its related -expenditure definition, VT. 

STAT . ANN . title 17, § 2809.d, by regulating spending for political speech beyond 

                                            
165 Plaintiffs do not assert that a state would have to define òtargeted to the relevant 

electorateó with FECAõs numbers, especially since some districts have fewer than 

50,000 people.  Cf. 2 U.S.C. § 434.f.3.C (defining òtargeted to the relevant electorateó 

under FECA).  Whether the Constitution would require a particular number or a 

number in a particular range is a question for another day.  Here it suffices to note 

that the statute has no targeting requirement.   
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express advocacy as defined in Buckley and electioneering communications as 

defined in FECA that pass the appeal -to-vote test.  

For these reasons alone, the Section 2891 electioneering -communication s 

definition, the Section 2893.a mass -media-activities definition, and the Section 

2809.d related -expenditure definition are unconstitutional as applied to Plaintiffsõ 

VRLC -related speech.  By extension the Section 2892 electioneering -

communications identi fication requirements ð including both the name -and-address 

requirement and the òon whose behalfó requirement ð and the Section 2893.b and 

2803 mass-media-activities reporting requirements ð including both the 

requirement to file reports and the requiremen t to provide copies to candidates 

whose names or likenesses are in the speech ð are unconstitutional as applied to 

Plaintiffsõ VRLC-related speech as well, because their only purpose is to implement 

the unconstitutional electioneering -communication and mas s-media-activities 

definitions.  See Davis, 128 S.Ct. at 2775 ; Buckley, 424 U.S. at 76.  

5. Facially Unconstitutional  

When a facial challenge is purely a Fifth or Fourteenth Amendment 

challenge, and thus has no First Amendment component, the challenging party 

must prove the law is unconstitutional in all its applications.  See United States v. 

Salerno, 481 U.S. 739, 745 (1987).  However, when a law burdens free speech, the 

challenging party need only meet a lower First Amendment standard for facial 

unconstituti onality, even when the party also challenges the law as 
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unconstitutionally vague under the Fifth or Fourteenth Amendment.  See id. 

(recognizing the overbreadth doctrine under the First Amendment (citing Schall v. 

Martin, 467 U.S. 253, 269 n.18 (1984))); Kolender v. Lawson, 461 U.S. 352, 358 & 

n.8 (1983) (rejecting the dissentõs contention that a Salerno -like burden applied), 

followed in City of Chicago v. Morales, 527 U.S. 41, 60 (1999).  

A law is facially unconstitutional under the First Amendment, Washing ton 

State Grange v. Washington State Republican Party, 552 U.S. ____, ____, 128 S.Ct. 

1184, 1191 n.6 (2008) (citing New York v. Ferber, 458 U.S. 747, 769-71 (1982)), when 

òit prohibits a substantial amount of protected speech é not only in an absolute 

sense, but also relative to the statuteõs plainly legitimate sweep.ó  United States v. 

Williams, 553 U.S. ____, ____, 128 S.Ct. 1830, 1838 (2008) (citing Board of Trs. of 

State Univ. of N. Y. v. Fox, 492 U.S. 469, 485 (1989); Broadrick v. Oklahoma,  413 

U.S. 601, 615 (1973)).   

On this point 166 in a facial challenge, the burden of proof is on the party 

asserting a law is facially unconstitutional.  McConnell, 540 U.S. at 207 (citing 

Broadrick,  413 U.S. at 613), cited in NCRL III, 525 F.3d at 285.  It is important to 

remember, however, that the presence of a facial challenge does not free the 

government of its burden of proof under the as -applied challenge.  

All of the sections that Plaintiffs contend are unconstitutional as applied to 

their speech are also facially unconstitutional.  By not adhering to the case law, all 

                                            
166 Cf. infra Part II.G.2.  
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of these sections reach substantially beyond whatever plainly legitimate sweep they 

may have, i.e., they reach substantially beyond unambiguously -campaign -related 

speech.  They ensnare grassroots orga nizations in Vermont and elsewhere that 

communicate about issues, thereby engaging in speech at the core of the First 

Amendment.  See NCRL III, 525 F.3d at 285 -86 (holding a definition of òsupport or 

oppose,ó which is part of PASO, facially unconstitutional), 289-90 (holding a 

political -committee definition facially unconstitutional); National Right to Work, 

581 F. Supp.2d at 1151 -54 (same); Broward, 2009 WL 1457972 at *7 -8 (holding 

multiple provisions facially unconstitutional); Broward, 2008 WL 4791004 at  *10-12 

(holding a òdefinition of electioneering communications and its attendant regulation 

of speechó facially unconstitutional).  

The Supreme Court has never upheld such sweeping regulation of political 

speech.  Thus, Vermont cannot simply point to FECA , cite McConnell , especially 

McConnell as limited by WRTL II, and claim its law is facially constitutional.  By 

regulating speech substantially beyond the Constitutionõs boundaries, Vermont 

òswallow[s] up practically all ordinary political speech.ó  Browar d, 2008 WL 

4791004 at *11 (citing NCRL III, 525 F.3d at 283).  To uphold Vermont law facially 

òwould be to uphold a statute far beyond anything approved in McConnell , and in 

direct contradiction to the most recent formulation by the Supreme Court in this 

area of campaign finance law.ó  NCRL III,  525 F.3d at 286.  As in NCRL III, id.  at 

285, Vermont law is full of constitutional flaws.  
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The number of as -applied challenges necessary to remedy the over -

breadth and vagueness of this [law] would involve many diff erent 

lawsuits and litigation that would take years to conclude.  In the 

meantime, political speakers would be left at sea, and, worse, subject 

to the prospect that [Vermontõs] view of the acceptability of the 

speakerõs point of view would influence whether or not administrative 

enforcement action was initiated.  Nothing in McConnell, WRTL [II ], or 

any First Amendment tradition é forces political speakers to incur 

these sorts of protracted costs to ascertain nothing more than the scope 

of the most basic rig ht in a democratic society ð the right to engage in 

discussion of issues of unquestioned public importance.  

 

Id.   For these reasons, Plaintiffs submit Vermontõs attempt to expand the field of 

regulable speech beyond what even McConnell, to say nothing abou t WRTL II, 

approved is facially unconstitutional.  

6. Conclusion Regarding the Unambiguously Campaign 

Related Principle  

 

Vermont law is unconstitutional as applied to Plaintiffsõ VRLC-related 

speech, because it regulates Plaintiffsõ speech that is not unambiguously campaign 

related.  Vermont law is facially unconstitutional, because it reaches substantially 

beyond unambiguously -campaign -related speech.  This suffices to conclude the 

inquiry with respect to the VRLC -related speech.  Nevertheless, the Court may 

proceed to support further  the conclusion that the law is unconstitutional. 167 

                                            
167 Supra Part II.E.1, 3.  
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Because the VRLC -FIPE -related speech is unambiguously campaign related, 

one must proceed further to determine whether the law regulating the speech is 

unconstitutional. 168 

G. Vagueness and the Level of Scrutiny  

 

Moving beyond the unambiguously -campaign -related principle, Vermont law 

is also unconstitutional as applied to Plaintiffsõ VRLC- and VRLC -FIPE -related 

speech and ð with the exception of one claim ð facially, both because it is va gue, and 

therefore overbroad, and because it fails the appropriate level of scrutiny.  

1. Unconstitutional As Applied  

 

a. Vagueness  

 

i.  Why Vermont Law is Vague, and therefore 

Overbroad  

 

Vermont uses the phrases òfor the purpose of é influencing an election,ó òfor 

the purpose of supporting or opposing one or more candidates  é ,ó and òfor the 

purpose of é affecting the outcome of an election ó in the political-committee, 169 

contribution, and expenditure definitions.  VT. STAT . ANN . title 17,  § 2801.2, 3, 4.  By 

extensi on, these phrases arise in:  

                                            
168 Supra Part II.E.2.  

 
169 As previously noted, supra Part II.F.1.a, with  respect to political -committee 

status, the law requires addressing these questions in this order:  Does the 

organization (1) fall under a political -committee definition that is not 

unconstitutionally vague and therefore overbroad?  If so, does the organiz ation (2) 

pass the proper òunder the control of a candidateó or major-purpose test?  
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¶ The reporting requirements, id.  § 2803, for mass-media activities, id.  § 2893.b 

(citing id.  § 2803), because Section 2803 refers to òcontributionsó and 

òexpenditures,ó170 and 

 

¶ The part of the related -expenditure definition challe nged here, id.  § 2809.d, 

because it refers to òexpenditures.ó   

 

In addition, Vermont uses the phrases òpromotes or supports a candidateó 

and òattacks or opposes a candidateó in the electioneering-communication 

definition, id.  § 2891, plus the phrase òthe candidate, party, or political committee 

by or on whose behalf the [electioneering communication] is published or broadcastó 

in the electioneering -communications identification requirements.  Id.  § 2892 

(emphasis added).   

And in part of the related -expenditure definition, Vermont uses these terms:  

òendorses candidates,ó òprimarily benefits  é candidates é associated with  the é 

political committee making the expenditure,ó òsubstantially benefits é candidates 

and facilitates  é political committee functions, é or organizational capacity  é .ó  

Id.  § 2809.d (emphasis added).  

How is anyone to know for sure whether political speech meets any of these 

definitions?  This question goes to the heart of the problem with laws that are 

vague, and therefore overbroad, esp ecially ones restricting political speech.  This is 

partly why WRTL II forecloses determining the meaning of political speech by 

considering factors such as the purpose ð or to use the WRTL II word, òintentó ð 

                                            
170 Plaintiffs do not challenge the mass -media-activities definition as 

unconstitutionally vague.  
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behind political speech.  See 127 S.Ct. at 266 5 (quoting Buckley, 424 U.S. at 43).  

When government seeks to regulate something òso closely touching our most 

precious freedoms,ó regulations must be precise.  Buckley, 424 U.S. at 41 (quoting 

NAACP, 371 U.S. at 438).  Vague laws threaten to òtrap the innocent by not 

providing fair warning,ó they give reign to òarbitrary and discriminatory 

application,ó and they force citizens to òsteer far wider of the unlawful zone than if 

the boundaries of the forbidden areas were clearly marked.ó  Id.  at 41 n.48 (quot ing 

Grayned v. City of Rockford,  408 U.S. 104, 108-09 (1972)).  A vague law òputs the 

speaker[s] in these circumstances wholly at the mercy of the varied understanding 

of [their] hearers and consequently of whatever inference may be drawn as to [the 

speakersõ] intent and meaning.  [This] blankets with uncertainty whatever may be 

said.  It compels the speaker[s] to hedge and trim  é ,ó id. at 43 (quoting Thomas v. 

Collins, 323 U.S. 516, 535 (1945)), and flies in the face of the Supreme Courtõs 

command to assess political speech based only on its substance.  WRTL II, 127 S.Ct. 

at 2665-69; NCRL III, 525 F.3d at 285.   

These issues confront Plaintiffs vis-à-vis all of their planned VRLC -related 

speech and will confront Plaintiffs vis-à-vis materially similar spee ch in the future.   

As for the language itself, the phrase òfor the purpose of influencing an 

electionó is unconstitutionally vague and overbroad.  Buckley, 424 U.S. at 77; 
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Landell, 382 F.3d at 163 n.6 (Winter, J., dissenting). 171  òThe breadth of this 

langu age is indisputable.  Given its ordinary meaning, the language includes the 

value of the use of phones, computers, offices, rooms in residences or elsewhere, 

paper, pencils, autos, etc.ó  Landell, 382 F.3d at 161 (Winter, J., dissenting).  The 

phrase is òin substantial part hopelessly ambiguous  é ,ó id.  at 162 (Winter, J., 

dissenting) (citing Buckley, 424 U.S. at 44, 80); see also NCRL I, 168 F.3d at 712 

n.7, and McConnell does not change the Buckley holding that such language is 

unconstitutionally vague.  See Landell, 382 F.3d at 162 (Winter, J., dissenting).  

Besides, discussing public issues that are also electoral -campaign issues ònaturally 

and inexorably é influence[s] elections é ,ó Central Long Island, 616 F.2d at 53 

(quoting Buckley, 424 U.S. at 42 n .50), and òinfluencing electionsó is a òclassic form 

of issue advocacy é .ó  NCRL I, 168 F.3d at 713.  

Since the phrase òfor the purpose of é affecting the outcome of an electionó is 

nearly the same as òfor the purpose of influencing an election,ó it is 

unconstitutionally vague for the same reasons.   

PASO, including the forms thereof at issue here, is similarly vague and 

overbroad.  While McConnell did say PASO is not unconstitutionally vague vis-à-vis 

party committees, 540 U.S. at 170 n.64,  that was in a facial challenge to a part of 

                                            
171 The Second Circuit panel disagreed, 382 F.3d at 136 n.26, and upheld sp ending 

limits, id.  at 106-37, and contribution limits, id.  at 137-48, but the Supreme Court 

reversed the panel on both points.  Randall v. Sorrell, 548 U.S. 230, 240-46 (2006)  

(spending); id. at 246-62 (contributions).  
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FECA other than  the electioneering -communication definition, and other courts 

have held parts of PASO are vague and overbroad vis-à-vis other speakers.  One 

court considered a state statute defining òpolitical committeeó as any group òthe 

primary or incidental purpose of which is to support or oppose any candidate or to 

influence or attempt to influence the result of an election.ó  The court held that the 

statute òis unconstitutionally vague and overbroad.ó  NCRL I, 168 F.3d at 712-13 

(ellipsis omitted) (citing Buckley, 424 U.S. at 79 -80).  Another court considered a 

law requiring disclosure of payments òfor the purpose of supporting, opposing, or 

otherwise influencing the nomination or election of a person to public office.ó  CFIF 

I, 449 F.3d at 662 -63.  The courtõs holding was based on the premise that the statute 

is vague and overbroad.  See id. at 665.  And Buckley  held that the phrase 

òadvocating the election or defeat of a candidateó was vague and overbroad.  424 

U.S. at 42 -44.  Since òadvocating the election or defeat of a candidateó is more 

precise than PASO, PASO must also be vague and overbroad.  Cf. NCRL III, 525 

F.3d at 301 (approving òsupport or opposeó when ð after NCRL III, id. at 281-86 ð 

its definition included onl y express advocacy as defined in Buckley ).172 

                                            
172 Moreover, considering whether spe ech PASOs comes close to assessing the intent 

behind or the effect of political speech to determine its meaning.  WRTL II  

forecloses this.  Supra Part II.D.5.  WRTL II was not the first time the Court 

rejected considering intent or effect, see Buckley, 424 U.S. at 43 (quoting Thomas, 

323 U.S. at 535), nor was McConnell the first time the Court considered the 

vagueness of parts of PASO.  See Cole v. Richardson, 405 U.S. 676, 678-85 (1972) 

(treating oaths to support oneõs country and òopposeó its enemies as harmless 

òamenitiesó merely requiring compliance with other laws, but explaining that 

òopposeó would be vague elsewhere); Cramp v. Board of Public Instruction,  368 U.S. 
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Besides, political parties are filled with political professionals accustomed to, 

though not necessarily content with, baroque election law.  Cf. McConnell, 540 U.S. 

at 170 n.64 (holding that PASO is clear for po litical parties).  PASO leaves in a 

quandary those speakers, other than political parties, who want to engage in 

political speech.  They cannot know how far they may go before they are PASOing.  

As a result, they will hedge and trim their speech out of fea r of violating a law that 

those outside a party apparatus cannot understand.  See NCRL III, 525 F.3d at 285 -

86 (holding a definition of òsupport or oppose,ó which is part of PASO, facially 

unconstitutional); CFIF I, 449 F.3d at 662 -63, 665; NCRL I, 168 F.3d at 712 -13 

(citing Buckley, 424 U.S. at 79 -80). 

The phrase òon whose behalfó in the electioneering-communications 

identification requirements fares no better.  It is also unconstitutionally vague, and 

therefore overbroad.  See Shrink Mo. Govõt PAC v. Maupin, 922 F. Supp. 1413, 1425 

(E.D. Mo. 1996) (òSince the phrase ôon behalf ofõ is left undefined by the legislature, 

the ôconstitutional requirement of definitenessõ is not met, thereby rendering the 

statute unconstitutionally vague.ó (citing Buckley,  424 U.S. at 77)).  How are 

                                                                                                                                             

278, 279 (1971) (holding òsupportó unconstitutionally vague); cf. Baggett v. Bullitt,  

377 U.S. 360, 373 (1964) (stating that since some push vague laws to limits, ò[w]ell 

intentioned prosecutors and judicial safeguards do not neutralize the voice of a 

vague lawó).  Of course, Defendantsõ use of PASO is no òamenityó requiring 

compliance with o ther laws.  Instead, it is law with serious penalties.  See supra 

Part I.C (citing VT. STAT . ANN . title 17, §§ 2806, 2806a, 2810a). 
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Plaintiffs or anyone else to know for sure if their communications are òon é behalfó 

of a candidate, party, or political committee?  

Nor do the phrases in the part of the related -expenditure definition 

challenged here fare any better.  All of the phrases òendorses candidates,ó 

òprimarily benefits  é candidates é associated with  the é political committee 

making the expenditure,ó and òsubstantially benefits  é candidates and facilitates  é 

political committee functions,  é or organizational c apacity  é ,ó VT. STAT . ANN . title 

17, § 2809.d (emphasis added), are unconstitutionally vague, and therefore 

overbroad, so the Section 2809.d related -expenditure  definition is unconstitutionally 

vague, and therefore overbroad.  

ii.  Conclusion Regarding Vaguenes s 

 

The phrases discussed above are unconstitutionally vague, and therefore 

overbroad.  Therefore, Vermontõs political-committee, contribution, expenditure, 

and electioneering -communication definitions, Section 2809.d related -expenditure 

definition, and by extension Vermontõs electioneering-communication identification 

requirements and mass -media-activities reporting requirements, are 

unconstitutionally vague, and therefore overbroad, and are unconstitutional as 

applied to Plaintiffsõ VRLC-related speech.   

For the reasons previously noted, 173 the identification requirements are also 

unconstitutional as applied to Plaintiffsõ VRLC-related speech, because their only 

                                            
173 Supra Part II.F.4.b.  
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purpose is to implement the unconstitutional electioneering -communication 

definition.   

Because a narrowing gloss is not an option, 174 Vermont may not regulate 

Plaintiffsõ VRLC-related speech under this law.  

b.  Level of Scrutiny  

 

In addition, Vermont law is unconstitutional as applied to Plaintiffsõ VRLC- 

and VRLC -FIPE -related speech, because it fails the appropriate level of scrutiny.  

i.  MCFL Corporation Status  

 

The issue of whether VRLC is an MCFL corporation does not arise in this 

action, because Vermont does not ban particular spending for political speech by 

corporations. 175  

                                                                                                                                             

 
174 Infra Part II.H.1.  

 
175 One should not confuse the test for whether an organization is an MCFL 

corporation with the test for whether government may regulate the organization as 

a political committee.  The former test asks whether an incorporated organization 

has particular features.  If so, it has a First Amendment right to do independent 

expenditures a nd electioneering communications, even if the jurisdiction 

constitutionally bans other corporations ð and perhaps also, unions ð from doing the 

same.  McConnell v. FEC, 540 U.S. 93, 209-11 (2003); FEC v. Massachusetts 

Citizens for Life, Inc. 479 U.S. 238, 256-65 (1986) (òMCFLó); FEC v. National Rifle 

Assõn of Am., 254 F.3d 173, 187-93 (D.C. Cir. 2001); North Carolina Right to Life, 

Inc. v. Bartlett, 168 F.3d 705, 713-14 (4th Cir. 1999)  (òNCRL Ió), cert. denied, 528 

U.S. 1153 (2000); Minnesota Citizens Conce rned for Life v. FEC, 113 F.3d 129, 130-

31, 133 (8th Cir. 1997) ( òMCCLó); FEC v. Survival Educ. Fund, Inc., 65 F.3d 285, 

290-93 (2d Cir. 1995);  Day v. Holahan, 34 F.3d 1356, 1363-65 (8th Cir. 1994),  cert. 

denied, 513 U.S. 1127 (1995).  The latter test appl ies regardless of whether the 

organization is incorporated and asks whether the organization falls under a 

political -committee definition that is not unconstitutionally vague and, if so, 
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ii.  The Political Committee, Contr ibution, and 

Expenditure Definitions  

 

(a)  Strict Scrutiny  

 

Strict scrutiny applies to government regulation of organizations as political 

committees.  See Austin, 494 U.S. at 658 (holding that a state requirement that an 

organization establish a segregated fun d òmust be justified by a compelling state 

interestó); cf. MCFL, 479 U.S. at 252 (considering whether a ban on independent 

expenditures òis justified by a compelling state interestó and noting FECAõs burdens 

of establishing a separate segregated fund).   

Under strict scrutiny, the government has the burden of proving that a law is 

narrowly tailored to meet a compelling government interest.  WRTL II, 127 S.Ct. at 

2664 (rejecting the FECõs contention that the speaker has the burden of proof under 

strict scrut iny (citing Bellotti,  435 U.S. at 786)); Republican Party of Minn. v. White, 

536 U.S. 765, 774-75 (2002) (citing Eu,  489 U.S. at 222).  Regardless of the level of 

scrutiny, the only interest that suffices to regulate campaign finances is the 

prevention of corruption of candidates or officeholders, or its appearance.  See 

NCPAC, 470 U.S. at 496 -97 (citing Citizens Against Rent Control; Buckley ); Citizens 

Against Rent Control, 454 U.S. at 297 (referring to candidates and officeholders); see 

also Davis, 128 S.Ct. at 2770 -74 (considering only corruption); WRTL II, 127 S.Ct. 

                                                                                                                                             

whether the organization is under the control of, or has the major pu rpose of 

nominating or electing, a candidate or candidates in the jurisdiction in question.  

Supra Part II.F.1.a.   
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at 2672 (same) (citing Buckley, 424 U.S. at 44 -45); Randall, 548 U.S. at 241 -42 

(same), 244-45 (same), 247-48 (same); Colorado Republican II, 533 U.S. at 441 

(same), 444-45 (same), 456 (same); Shrink Mo., 528 U.S. at 388 -96 (same); Colorado 

Republican I, 518 U.S. at 609 (same), 615 -18 (same), 623 (same); Austin, 494 U.S. at 

659 (same); MCFL, 479 U.S. at 259 -60 (same), 263 (same); National Right to Work, 

459 U.S. at 208 -10 (same); California Me d., 453 U.S. at 195 (same), 197 -99 (same); 

see also McIntyre, 514 U.S. at 353 n.15 (holding that the òrisk of corruption é in é 

candidate elections é is not present in a popular vote on a public issueó (quoting 

Bellotti, 435 U.S. at 790)); Citizens Against  Rent Control, 454 U.S. at 297 (holding 

that òBuckley  does not support limit[]s on contributions to committees formed to 

favor or oppose ballot measuresó (citations omitted)).176   

(b)  Applying Strict Scrutiny  

 

Vermontõs political-committee, contribution, and ex penditure definitions are 

not narrowly tailored, because they allow Vermont to regulate as political 

committees those organizations that are neither under the control of, nor have the 

major purpose of nominating or electing, candidates for state or local o ffice in 

                                            
176 òThe Court has also upheld restrictions designed to prevent the circumvention of 

contribution limits, but because those limits were thems elves justified by an 

anticorruption rationale, anti -circumvention is not an independent state interest.ó  

Landell v. Sorrell, 406 F.3d 159, 169 (2d Cir. 2005) (Walker, J., dissenting from the 

denial of rehearing and request for rehearing en banc) (citing McConnell, 540 U.S. 

at 161)); see also California Med., 453 U.S. at 197 -98 (citing Buckley ).  WRTL II 

even rejected the anti -circumvention rationale, holding that such a òprophylaxis-

upon-prophylaxis approach to regulating expression is not consistent with  strict 

scrutiny.ó  127 S.Ct. at 2672.   
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Vermont.  See NCRL III, 525 F.3d at 290 (calling a political -committee definition 

òvagueó and addressing ònarrower meansó when the definition regulated as political 

committees organizations that passed neither the òunder the control of a candidateó 

test nor the major -purpose test); CRLC, 498 F.3d at 1146 (holding that strict 

scrutiny applies and then addressing the tests); see also National Comm. for 

Impeachment , 469 F.2d at 1141 (recognizing the tests without discussing 

scrutiny). 177  In fact, an or ganization can be a political committee in Vermont by 

spending less ð far less ð than half its money on contributions to or independent 

expenditures for candidates for state or local office in Vermont.  An organization, no 

matter how large its budget, beco mes a political committee by receiving 

òcontributionsó exceeding $500 and making òexpendituresó exceeding $500 in a 

calendar year.  VT. STAT . ANN . title 17, § 2801.4.  This is an insubstantial amount.  

See CRLC, 498 F.3d at 1154 (striking down Coloradoõs major -purpose test as 

applied to CRLCõs speech, because $200 was insubstantial compared to CRLCõs 

overall budget (quoting and affirming Colorado Right to Life Committee, Inc. v. 

Davidson,  395 F. Supp.2d 1001, 1021 (D. Colo. 2005))); Volle v. Webster, 69 

F. Supp.2d 171, 174-77 (D. Me. 1999) (striking down a $50 threshold for political -

committee registration as applied to the speech of an individual and his business); 

cf. Buckley, 424 U.S. at 19 & n.18.  

                                            
177 Supra Part II.F.1.c.  
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Instead of imposing full -fledged political -committee burd ens, Vermont could, 

for example, use the less -restrictive means of requiring non -òonerousó disclosure, 

WRTL II, 127 S.Ct. at 2671 n.9 (citing MCFL,  479 U.S. at 253 -55) ð based on the 

nature of the speech, not the nature of the speaker, see NCRL III, 525 F.3d at 290 ð 

of (1) independent expenditures, i.e., noncoordinated express advocacy as defined in 

Buckley, 424 U.S. at 39 -51, or (2) electioneering communications as defined in 

FECA that pass the appeal -to-vote test, see WRTL II, 127 S.Ct. at 2659, 2667, 26 69 

n.7, neither of which is at issue here vis-à-vis VRLC.   

iii.  The Electioneering Communication and Mass 

Media Activities Definitions, and the 

Identification and Reporting Requirements  

 

(a)  Strict Scrutiny  

 

To understand why strict scrutiny applies to disclosure requirements, it is 

helpful to recognize the levels of scrutiny the Court has applied to laws regulating 

political speech.  

As the Supreme Court has politely put it, ò[p]recision about the relative rigoró 

of the level of scrutiny for limits on contributions  made and received òwas not a 

pretense ofó Buckley.   Shrink Mo., 528 U.S. at 386.  Over time, though, the Court 

has addressed this lack of ò[p]recisionó by holding that intermediate scrutiny 

applies not only to limits on contributions made and received, see Randall, 548 U.S. 

at 247 (quoting Buckley, 424 U.S. at 25); McConnell, 540 U.S. at 136 -37; Colorado 

Republican II, 533 U.S. at 446 (quoting Shrink Mo., 528 U.S. at 387 -88), 456 
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(quoting Shrink Mo., 528 U.S. at 387 -88), but also to bans on contributions m ade, 

see Beaumont v. FEC, 539 U.S. 146, 162 (2003) (quoting Shrink Mo., 528 U.S. at 

387-88), and by implication, contributions received.  In so doing, however, the Court 

has never been so lacking in ò[p]recisionó that it used the phrase òexacting scrutiny,ó 

or applied òexacting scrutiny,ó interchangeably with what Shrink Missouri clarified 

was intermediate scrutiny.  See Randall, 548 U.S. at 246 -62; Beaumont,  539 U.S. at 

159-63; McConnell, 540 U.S. at 133 -89; Colorado Republican II, 533 U.S. at 440 -65; 

Shri nk Mo.,  528 U.S. at 386 -98; National Right to Work, 459 U.S. at 207 -11; 

California Med., 453 U.S. at 193 -99; Buckley, 424 U.S. at 23 -38.  Thus, the phrase 

òexacting scrutinyó does not mean intermediate scrutiny. 

Also over time, the Court has ð in steps, sometimes without the òpretenseó of 

ò[p]recisionó ð applied strict scrutiny to other laws regulating political speech, 

including contribution - and spending -disclosure requirements not only for persons a 

jurisdiction may regulate as political committees, FEC v. Hall -Tyner Election 

Campaign Comm.,  678 F.2d 416, 421 (2d Cir. 1982), cert. denied, 459 U.S. 1145 

(1983) (citing Gibson v. Florida Legislative Investigation Comm., 372 U.S. 539, 546 

(1963)), cert. denied, 459 U.S. 1145 (1983); Daggett v. Commission on G ovõtõl Ethics 

& Election Practices, 205 F.3d 445, 465 (1st Cir. 2000) (citing Vote Choice, Inc. v. 

DiStefano, 4 F.3d 26, 32 (1st Cir. 1993)), but also for persons a jurisdiction may not 

regulate as political committees.  CPLC I, 328 F.3d at 1101 n.16 (coll ecting 

authorities).  This application of strict scrutiny to laws other than  contribution 
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limits and bans has roots in Buckley itself , AFL -CIO v. FEC,  333 F.3d 168, 176 

(D.C. Cir. 2003) (holding that Buckley applied strict scrutiny (citing Buckley, 424 

U.S. at 69-74)), which referred to òexactingó scrutiny, 424 U.S. at 16, 44, 64, 94, and 

called it a òstrict standard of scrutiny,ó id.  at 75 (citing NAACP v. Alabama, 357 

U.S. 449, 458, 460 (1958)), and a òstrict test é .ó  Id. at 66.  Then Bellotti held that  

exacting scrutiny requires a law be closely drawn to meet a compelling  government 

interest, 435 U.S. at 786 (citations omitted), while McIntyre, which addressed 

disclosure requirements,  held that exacting scrutiny requires a law be narrowly 

tailored to meet an overriding state interest , 514 U.S. at 347 (citing Bellotti,  435 

U.S. at 786), and even used the terms òstrict scrutinyó and òexacting scrutinyó 

interchangeably.  See id. at 346 & n.10 (quoting Meyer v. Grant,  486 U.S. 414, 420 

(1988)); see also McConnell, 540 U.S. at 312 (Kennedy, J., dissenting in part) (same) 

(citing Buckley, 424 U.S. at 44 -45); VRLC I, 19 F. Supp.2d at 212 (same).  Then 

Buckley v. American Constitutional Law Foundation  used the phrase òexacting 

scrutiny,ó 525 U.S. 182, 204 (1999) (òACLFó), while in effect insisting it was 

adhering to strict scrutiny:  The ònow-settled approach that state regulations 

imposing severe burdens on speech must be narrowly tailored  to serve a compelling  

state interest.ó  Id.  at 192 n.12 (emphasis added; b rackets, ellipsis, and quotation 

marks omitted) (quoting id.  at 206 (Thomas, J., concurring)). 178  WRTL II then 

                                            
178 Although ACLF implied Buckley had òupheld, as substantially related to 

important governmental interests, the recordkeeping, reporting, and disclosure 

provisionsó of FECA, 525 U.S. at 202 (citing Buckley, 424 U.S. at 66 -68), it did not 
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applied strict scrutiny, citing five opinions, two of which say òexacting scrutinyó on 

the cited pages.  127 S.Ct. at 2664 (citing McConnell,  540 U.S. at 205; Austin,  494 

U.S. at 658; MCFL,  479 U.S. at 252; Bellotti, 435 U.S. at 786 (òexacting scrutinyó); 

Buckley,  424 U.S. at 44 -45 (òexacting scrutinyó)), 2669 n.7 (citing Buckley, 424 U.S. 

at 44 (òexacting scrutinyó)).   

Thus, over time, òexacting scrutinyó has become strict scrutiny.  WRTL II 

confirms this by calling a Buckley reference to exacting scrutiny òstrict scrutiny é .ó  

127 S.Ct. at 2669 n.7 (òstrict scrutinyó (citing Buckley,  424 U.S. at 44 (òexacting 

scrutinyó))). 

Davis is not to the con trary, even though it uses the phrase òexacting 

scrutiny  é ,ó because it says that for disclosure requirements to survive, 

there must be òa ôrelevant correlationõ or ôsubstantial relationõ between 

the governmental interest and the information required to b e 

disclosed,ó and  the governmental interest òmust survive exacting 

scrutiny.ó 

 

128 S.Ct. at 2775 (emphasis added) (quoting Buckley, 424 U.S. at 64).  In other 

words, not only must disclosure requirements survive scrutiny, but there must òalso  

é be a ôrelevant correlationõ or ôsubstantial relationõ between the governmental 

interest and the information required to be disclosed.ó  Buckley, 424 U.S. at 64 

(emphasis added) (quoting Pollard v. Roberts, 283 F. Supp. 248, 257 (E.D. Ark. 

                                                                                                                                             

say that was still the test.  In any event, this was not a holding.  See id.  The strict -

scrutiny language was a holding.  See id. at 192 n.12 (quoting id.  at 206 (Thomas, 

J., concurring)).  
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1968)).  The words òandó in Davis and òalsoó in Buckley, both italicized in this 

paragraph,  confirm that the inquiry under òexacting scrutinyó is not whether there 

is òôrelevant correlationõ or ôsubstantial relationõ between the governmental interest 

and the information required to be disclosed.ó  Id. 179 

(b)  Consistent with Case Law  

 

Strict scrutiny of disclosure requirements is consistent with the Courtõs 

recognition that òcompelled disclosure, in itself, can seriously infringe on privacy of 

association and belief guaranteed by the First Amendment.ó  Davis,  128 S.Ct. at 

2774-75 (quoting Buckley,  424 U.S. at 64).  The Second Circuit and this Court have 

recognized this infringement.  VRLC I, 221 F.3d at 386 (quoting Buckley,  424 U.S. 

at 64); VRLC I, 19 F. Supp.2d at 212 (quoting Buckley,  424 U.S. at 64).   

This is not a new concept.  Buckley,  rejecting any notion that òmereó 

disclosure imposes no substantial burden, recognized the inherent burdens of 

compelled disclosure on freedom of speech and association:  òWe have long 

recognized that significant encroachments  on First Amendment rights of the sort 

                                            
179 An opinion relea sed a few weeks before Davis is wrong in this respect, because it 

missed the word òalsoó in Buckley.  See North Carolina Right to Life Comm. Fund 

for Indep. Political Expenditures v. Leake,  524 F.3d 427, 439 (4th Cir.) (quoting 

Buckley, 424 U.S. at 64), cert. denied, ____ U.S. ____, 129 S.Ct. 490 (2008).  Neither 

the First Circuit nor the Second Circuit made this mistake.  See Daggett, 205 F.3d 

at 465 (citing Vote Choice, 4 F.3d at 32), 466 (upholding disclosure for political 

committees); Vote Choice, 4 F.3d at 33 -35 (upholding, in part, and striking down, in 

part, disclosure for organizations that are not political committees);  Hall -Tyner, 678 

F.2d at 421 (striking down disclosure for a political committee (citing Buckley, 424 

U.S. at 64)).  Nor did this Co urt.  See VRLC I, 19 F. Supp.2d at 212.  
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that compelled disclosure imposes cannot be justified by a mere showing of some 

legitimate governmental interest.ó  424 U.S. at 64 (emphasis added).  òThe Courtõs 

decisions involving associationa l freedoms establish that the right of association is a 

ôbasic constitutional freedomõ that is ôclosely allied to freedom of speech and a right 

which, like free speech, lies at the foundation of a free society.õó  Id.  at 25 (internal 

citation omitted).  Buckley recognized this concern as inherent in compelled 

disclosure 180 because òcompelled disclosure, in itself , can seriously infringe on 

privacy of association and belief guaranteed by the First Amendment.ó  Id.  at 64 

(emphasis added).  Buckley  recognized an inherent risk of a òdeterrent effect,ó id.  at 

65, and the fact that disclosure is inherently an òinvasion of privacy.ó  Id.  at 66.  

And Buckley  concluded by repeating these inherent burdens:  

It is undoubtedly true that public disclosure of contributions t o 

candidates and political parties will deter  some individuals who 

otherwise might contribute.  In some instances, disclosure may even 

expose contributors to harassment or retaliation.  These are not 

insignificant burdens on individual rights, and they mus t be weighed 

carefully against the interests which Congress has sought to promote 

by this legislation.  

 

Id.  at 68 (emphasis added).  

Examples come readily to mind.  Rank -and-file union members or 

rising junior executives may now think twice before making e ven 

modest contributions to a candidate who is disfavored by the union or 

management hierarchy.  Similarly, potential contributors may well 

decline to take the obvious risks entailed in making a reportable 

                                            
180 Regardless of whether it rises to the level of harassment that groups have proven 

to exempt themselves from other forms of disclosure.  See, e.g., NAACP, 357 U.S. at 

462-63. 
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contribution to the opponent of a well -entrenched incumbent.  This fact 

of political life did not go unnoticed by the Congress:  

 

òThe disclosure provisions really have in fact made it 

difficult for challengers to challenge incumbents.ó   

 

Id.  at 237 (Burger, C.J., concurring in part and dissenting in part ) (quoting 120 

CONG. REC. 34392 (1974)). 

Although McConnell referred to òimportant state interestsó in considering 

disclosure requirements, 540 U.S. at 196, which usually signals intermediate 

scrutiny, see, e.g., Colorado Republican II, 533 U.S. at 446 (qu oting Shrink Mo., 528 

U.S. at 387 -88), 456 (quoting Shrink Mo., 528 U.S. at 387 -88), Davis follows and 

therefore trumps McConnell  in this respect.  See 128 S.Ct. at 2775 (quoting Buckley, 

424 U.S. at 64).  In any event, McConnell addressed only reporting r equirements, 

not attribution/identification requirements, Heller, 378 F.3d at 987 n.7, and allows 

them only for electioneering communications as defined in FECA, 540 U.S. at 194 -

99, that pass the appeal -to-vote test, WRTL II, 127 S.Ct. at 2659, 2667, 2669 n.7, 

which are not at issue in this action.   

(c)  Vermontõs Power to Regulate Political 

Speech  

 

Vermont may apply disclosure requirements ð including identification and 

reporting requirements ð only when Vermont has the power to do so.  See VRLC I, 

221 F.3d at  386, 389.   
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Given pre -emption of state law in federal matters and statesõ sovereignty 

over their own, though not other statesõ, elections,181 Vermont has a compelling 

interest in regulating only the following spending for political speech by persons it 

may not regulate as political committees:  

¶ Express advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80, vis-

à-vis state or local office in Vermont, and 

 

¶ Electioneering communications as defined in FECA whose only 

reasonable interpretation is as an appeal to vote for or against a 

clearly identified candidate, WRTL II, 127 S.Ct. at 2659, 2667, 2669 

n.7, for state or local office in Vermont.  

 

E.g., id. at 2671 (òThis Court has never recognized a compelling interest in 

regulating ads, like WRTLõs, that are neither express advocacy nor its functional 

equivalent.ó).182  As previously noted, 183 no such VRLC -related speech is at issue 

here. 

And when it comes to disclosure of contributions such persons receive, 

Vermont has a compelling interest 184 in regulating only:  

¶ Contributions the persons receive for the purpose of making 

contributions to Vermont political committees.  See Buckley, 424 U.S. 

at 23 n.24 (stating that money òprovided to a candidate or political 

                                            
181 Supra Parts II.C.2, II.F.1.c.iv.  

 
182 Supra Part II.D.3.c.i.  

 
183 Supra Part II.F.3.  

 
184 Under current case law, intermediate scrutiny would apply if this were about 

contribution limits or bans, supra Part II.G.1.b.iii.a, but that is not what this is 

about.  
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party or campaign committee é indirectly through an intermediary 

constitute[s] a contributionó), 78 (referring to indirect  contributions to 

candidates, parties, and campaign committees), quoted in Survival 

Educ. Fund, 65 F.3d at 294.  

¶ Spending for political speech coordinated with a candidate for state or 

local offi ce in Vermont,  the candidateõs agents, or the candidateõs 

committee.  See id. at 78 , quoted in Survival Educ. Fund, 65 F.3d at 

294. 

¶ Contributions the persons receive that are earmarked, id.  at 23 n.24, 

78, for expenditures, Survival Educ. Fund, 65 F.3d at 295, i.e., express 

advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80, vis-à-vis 

state or local office in Vermont, and 

 

¶ Contributions received by persons who do electioneering 

communications as defined in FECA, McConnell, 540 U.S. at 195 -99, 

whose only reasonable interpretation is as an appeal to vote for or 

against a clearly identified candidate, WRTL II, 127 S.Ct. at 2659, 

2667, 2669 n.7, for state or local office in Vermont . 

 

As previously noted, 185 no such VRLC -related speech is at issue here.  

 

(d)  App lying Strict Scrutiny  

 

òEven a casual reading ofó Vermont law, VRLC I, 221 F.3d at 386, reveals 

that Vermontõs electioneering-communication and mass -media-activities definitions, 

and by extension the electioneering -communication identification requirements  and 

mass-media-activities disclosure requirements, reach beyond what Vermont has a 

compelling interest in regulating, for the reasons previously noted. 186  Because 

Vermont reaches beyond these boundaries, its law fails strict scrutiny.  For the 

                                            
185 Supra Part II.F.2.  

 
186 Supra Part II. F.4.b. 
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reasons previously noted, 187 the identification requirements ð including both the 

name-and-address requirement and the òon whose behalfó requirement ð and the 

reporting requirements ð including both the requirement to file reports and the 

requirement to provide copies t o candidates whose names or likenesses are in the 

speech ð are also unconstitutional because their only purpose is to implement the 

unconstitutional electioneering -communication and mass -media-activities 

definitions.   

Moreover, Vermont law fails strict sc rutiny, because it is not narrowly 

tailored.  As previously noted, 188 Vermont could use the less -restrictive means of 

requiring non -òonerousó disclosure of (1) independent expenditures, i.e., 

noncoordinated express advocacy as defined in Buckley or (2) elect ioneering 

communications as defined in FECA that pass the appeal -to-vote test, neither of 

which is at issue here.  And even if the requirement to file reports were 

constitutional here, the requirement to provide copies would not be narrowly 

tailored, becau se reporting would suffice.  Citizens for Responsible Govõt State PAC 

v. Davidson,  236 F.3d 1174, 1198 (10th Cir. 2000).  

Although this suffices to conclude the inquiry as to the VRLC -related speech 

under strict scrutiny, Vermont law is unconstitutional for  three additional reasons.  

                                            
187 Supra Part II.F.4.b.ii  

 
188 Supra Part II.G.1.b.ii.b.  
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First, no interest ð not a compelling one, not an important one, and not a 

sufficiently important one ð in disclosure applies here:   

¶ Not the two interests that relate only to persons Vermont may regulate 

as political committees,  and in particular as candidate committees, see 

Buckley, 424 U.S. at 66 -67, because this action involves no 

organization that Vermont has an interest in regulating as a political 

committee, 189 much less as a candidate committee.  

 

¶ Not the interest that relate s only to ògathering the data necessary to 

detect violations ofó contribution limits, id.  at 67-68, because this 

action involves no contributions that Vermont may limit. 190 

 

¶ Not the interest that relates only to express advocacy apart from 

political committe es, see id. at 80-81, because this action involves no 

express advocacy as defined in Buckley  vis-à-vis candidates for state or 

local office in Vermont, and  

 

¶ Not the interests that relate only to electioneering communications as 

defined in FECA, see McConnell, 540 U.S. at 196, that pass the appeal -

to-vote test, WRTL II, 127 S.Ct. at 2659, 2667, 2669 n.7, in Vermont, 

because this action involves no such communications.  

 

This also suffices to conclude the inquiry as to the VRLC -related speech.  

Second, identifi cation requirements regulate the content of speech itself, so 

they are an even greater First Amendment violation than reporting requirements.  

See McIntyre, 514 U.S. at 355, cited in VRLC I, 221 F.3d at 387, and VRLC I, 19 

F. Supp.2d at 214, and quoted in Heller, 378 F.3d at 992.  Nothing in McConnell 

undermines, much less changes, this holding of McIntyre .  Heller, 378 F.3d at 987.  

                                            
189 Supra Part II.G.1.b.ii.b.  

 
190 Supra Part II.G.1.b.iii.c.  
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Third, given that no compelling government interest supports the reporting  

requirements, it is worth noting that they will det er donations to VRLC from those 

who otherwise would donate, regardless of whether they fear harassment, 

retaliation, see Buckley, 424 U.S. at 68, or social ostracism.  Cf. Heller, 378 F.3d at 

988 (considering attribution/identification requirements (quotin g McIntyre, 514 U.S. 

at 341-42)).   

Although some circuits have upheld attribution/identification or disclaimer 

requirements since McIntyre,  see id. at 1000-02, those actions ð unlike Heller, see id. 

at 983-84, unlike VRLC I, see 19 F. Supp.2d at 213 -14, and unlike this action ð have 

involved:  

¶ Organizations that the jurisdiction in question may regulate as political 

committees.  See Gable v. Patton, 142 F.3d 940, 945 (6th Cir. 1998) (candidate 

committee), cert. denied, 525 U.S. 1177 (1999).191  

 

¶ Contribution s that the jurisdiction in question may regulate even though 

they are received by persons the jurisdiction may not regulate as political 

committees.  See Survival Educ. Fund, 65 F.3d at 295 (contributions 

earmarked for express advocacy), 192 or 

 

¶ Spending for political speech that the jurisdiction in question may regulate 

even though it is by persons the jurisdiction may not regulate as political 

committees.  See Majors II, 361 F.3d at 355 (express advocacy as defined in 

Buckley ); FEC v. Public Citizen,  268 F.3d 1283, 1289-90 (11th Cir. 2001) 

(same); Kentucky Right to Life, Inc. v. Terry, 108 F.3d 637, 643 & n.18, 646 -48 

(6th Cir.) (òKRTLó) (same), cert. denied, 522 U.S. 860 (1997).193   

                                            
191 Supra Part II.G.1.b.ii.  

 
192 Supra Part II.G.1.b.iii.c.  

 
193 Supra Part II.G.1.b.iii.c.  
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No such speech is at issue here vis-à-vis VRLC, so it is unnecessary to cons ider in 

this action whether McIntyre  protects such speech from this type of regulation.  Cf. 

Arkansas Right to Life State PAC v. Butler,  29 F. Supp.2d 540, 547-50 (W.D. Ark. 

1998) (striking down independent -expenditure disclosure requirements under 

McIntyr e).  The parallel in this action is to Heller  and VRLC I.  

(e)  Exacting and Intermediate Scrutiny  

 

Because òexacting scrutinyó has become strict scrutiny, considering strict 

scrutiny covers any need, cf. Davis, 128 S.Ct. at 2775 (quoting Buckley, 424 U.S. at 

64), to consider exacting scrutiny.  

In the alternative, Vermont law fails exacting scrutiny in its own right , 

because Vermont law is not narrowly tailored to meet a compelling government 

interest.  See ACLF, 525 U.S. at 192 n.12 (quoting id.  at 206 (Thomas, J., 

concurring)); Bellotti, 435 U.S. at 786 (òcompellingó (citations omitted)); McIntyre, 

514 U.S. at 347 (ònarrowly tailoredó (citing Bellotti,  435 U.S. at 786)).  

Even if Vermont law survived òexacting scrutiny,ó there is still there no 

òôrelevant correlationõ or ôsubstantial relationõ between the governmental interest 

and the information required to be disclosed é .ó  Davis, 128 S.Ct. at 2775 (quoting 

Buckley, 424 U.S. at 64).  

In the alternative, Vermont law is not substantially related to important 

government interests.  See ACLF, 525 U.S. at 202 (citing Buckley, 424 U.S. at 66 -

68). 
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In the alternative, Vermont law fails intermediate scrutiny, because it is not 

òclosely drawnó to meet a òsufficiently important government interest.ó  Randall, 

548 U.S. at 24 7 (articulating the intermediate -scrutiny standard (quoting Buckley, 

424 U.S. at 25)); see also Colorado Republican II, 533 U.S. at 446 (quoting Shrink 

Mo., 528 U.S. at 387 -88), 456 (quoting Shrink Mo., 528 U.S. at 387 -88). 

iv.  The Related Expenditure Definiti on  

 

The Section 2809.d related -expenditure definition fails strict scrutiny for 

three reasons.  

First, it presumes political -committee òexpendituresó are òrelated,ó and 

therefore are contributions.  VT. STAT . ANN . title 17, §  2809.a.  This is the same as 

presuming expenditures are coordinated, and therefore are contributions, which is 

unconstitutional.  Colorado Republican I, 518 U.S. at 619 -23.  Simply calling speech 

òcoordinatedó ð or in this action, òrelatedó ð does not make it so.  Id. at 621-22 

(citing NAACP, 371 U.S. at 429 (òthe government ôcannot foreclose the exercise of 

constitutional rights by mere labelsõó).  Contrary to Landell, 118 F. Supp.2d at 492, 

affõd, 382 F.3d at 146, revõd on other grounds, 548 U.S. at 262 -63, and the Randall 

dissent, 548  U.S. at 289 -90 (Souter, J., dissenting), a presumption of coordination 

does not survive Colorado Republican I just because it is rebuttable.  See 518 U.S. 

at 619-23. 
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Second, Section 2809.d regulates òcontributionsó beyond what Vermont has a 

compelling int erest in regulating. 194 

Third, Section 2809.d regulates spending for political speech beyond what 

Vermont has a compelling interest in regulating. 195 

v.  The Political Committee Contribution Limits  

 

(a)  Strict Scrutiny  

 

As to the limits on contributions VRLC -FIPE rece ives, VT. STAT . ANN . title 17, 

§ 2805.a, VRLC -FIPE does only independent expenditures, and only for state or 

local candidates in Vermont.  It makes no contributions to such candidates. 196  

Thus, the contribution limits as applied to VRLC -FIPE in effect are i ndependent -

expenditure limits.   

Independent -expenditure limits receive strict scrutiny, see Austin, 494 U.S. at 

657 (citing Buckley, 424 U.S. at 44 -45); MCFL, 479 U.S. at 252 (òcompelling state 

interestó); NCPAC, 470 U.S. at 496 -97 (òsufficiently strong governmental interest é 

narrowly tailoredó); Citizens Against Rent Control, 454 U.S. at 298 (òexacting 

judicial scrutinyó ð which is strict scrutiny 197), which Vermont law fails.  Speech by 

                                            
194 Supra Part II.G.1.b.iii.c.  

 
195 Supra Part II.G .1.b.iii.c.  

 
196 Although it is not material, VRLC -FIPE does not make contributions to any 

candidates.  

 
197 Supra Part II.G.1.b.iii.a.  
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political committees making only independent  expenditures ð i.e., noncoordinated 

express advocacy, Buckley, 424 U.S. at 39 -51 ð is by definition independent of 

candidates and officeholders.  Thus, it poses no threat of corruption of them, or its 

appearance.  Since this is the only government interest that suffices to regula te 

campaign finances under any level of scrutiny, 198 the limit on VRLC -FIPEõs 

independent expenditures, i.e., the Section 2805 .a contribution limits, is 

unconstitutional as applied to VRLC -FIPE and Callanõs speech.  See California 

Med., 453 U.S. at 203 (Blac kmun, J., concurring).  The Supreme òCourt has never 

held that it is constitutional to apply contribution limits to political committees that 

make solely independent expenditures.ó  NCRL III, 525 F.3d at 292 (emphasis in 

original).  

(b)  Intermediate Scrutiny  

 

I n the alternative,  Vermontõs Section 2805.a contribution limits are 

unconstitutional as applied to VRLC -FIPE and Callanõs speech, because ð as 

contribution limits ð they fail intermediate scrutiny, just as North Carolinaõs did.  

See NCRL III, 525 F.3d at 2 91-93.  The òentities furthest removed from the 

candidate are political committees that make solely independent expenditures.  As 

such, it is ôimplausibleõ that contributions to independent expenditure political 

committees are corrupting.ó  Id.  at 293 (quoting North Carolina Right to Life, Inc. v. 

Leake, 344 F.3d 418, 434 (4th Cir. 2003) (òNCRL II ó)). 

                                            
198 Supra Part II.G.1.b.ii.a.  
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vi.  The Political Committee Disclosure 

Threshold  

 

(a)  Strict Scrutiny  

 

As to the political -committee disclosure threshold, VT. STAT . ANN . title 17, 

§ 2803.a.1, assumi ng that Vermont has a compelling interest in requiring disclosure 

by VRLC -FIPE ð as opposed to VRLC ð see Buckley, 424 U.S. at 66 -67, the $100 

disclosure threshold for contributions to political committees in the political -

committee reporting requirements,  is so low that it is not narrowly tailored.  See 

Canyon Ferry Road Baptist Church of East Helena, Inc. v. Unsworth, 556 F.3d 1021, 

1033 (9th Cir. 2009); id.  at 1036 (Noonan, J., concurring) (òHow do the names of 

small contributors affect anyone elseõs vote?  Does any voter exclaim, ôHank Jones 

gave $76 to this cause.  I must be against it!õó); see generally Dick M. Carpenter II, 

DISCLOSURE COSTS: UNINTENDED CONSEQUENCES OF CAMPAIGN FINANCE REFORM  

(March 2007). 199  The òvalue of this financial information to the voters declines 

drastically as the value of the expenditure or contribution sinks to a negligible 

level.ó  Canyon Ferry, 556 F.3d at 1033 (emphasis omitted).   

This is especially so since Vermont does not index its $100 disclosure 

threshold for inflati on, which means its real value declines every year.  See Randall, 

548 U.S. at 261.  Vermont enacted its threshold in 1997, see VERMONT SESSION LAWS 

                                            
199 Available at  http:/ /www.ij.org/publications/other/disclosurecosts.html  and  

http://www.ij.org/index.php?option=com_content&task=view&id=1624&Itemid=249 . 

 

http://www.ij.org/publications/other/disclosurecosts.html
http://www.ij.org/index.php?option=com_content&task=view&id=1624&Itemid=249
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64TH BIENNIAL SESSION (1997), PUBLIC ACT 64 (June 26, 1997),200 and the real value 

of $100 has fallen to $74.4 1 in 2009.  Meanwhile, the real value of the $100 

threshold enacted in 1971 and approved in Buckley, 424 U.S. at 83 -84, has fallen to 

$18.78 in 2009. 201  Thus, $100 is approaching ð if not at or below ð the de minimis 

threshold Canyon Ferry  struck down, see 556 F.3d at 1033, 1036 (Noonan, J., 

concurring) (implying that $76 is too low), and incumbent legislators may not 

diligently police the need for changes in such thresholds.  Cf. Randall, 548 U.S. at 

261 (referring to changes in limits on contributions to c andidates).  

(b)  Exacting and Intermediate Scrutiny  

 

In the alternative, Vermont law regulating VRLC -FIPE -related speech fails 

exacting and intermediate scrutiny, just as the law regulating VRLC -related speech 

does.202 

vii.  Conclusion Regarding the Level of Scrutiny  

 

Vermont law is unconstitutional as applied to Plaintiffsõ speech, because it 

fails the appropriate level of scrutiny.  

                                            
200 Available at  https://web2.we stlaw.com/find/default.wl?tf= -

1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97 -

C74981942E9-39C63E4BDD5)&tc= -

1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind

%2fdefault.wl&mt=NewLitigator . 

 
201 See http://www.bls.gov/data/inflation_calculator.htm .  

 
202 Supra Part II.G.1.b.iii.e.  

 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&docname=UUID(I5349CE1B97-C74981942E9-39C63E4BDD5)&tc=-1&pbc=522BF5AD&ordoc=8077786&findtype=l&db=1077005&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
http://www.bls.gov/data/inflation_calculator.htm
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2. Facially Unconstitutional  

 

The same level of scrutiny applies regardless of whether a challenge is as 

applied to Plaintiffsõ speech, e.g., WRTL II, 127 S.Ct. at 2664 (applying strict 

scrutiny in an as -applied challenge (citing McConnell,  540 U.S. at 205; Austin,  494 

U.S. at 658; MCFL,  479 U.S. at 252; Bellotti, 435 U.S. at 786; Buckley,  424 U.S. at 

44-45)), or facial.  E.g., id.  (recalling that strict scrutiny applied in a facial challenge 

to the same law (citing McConnell, 540 U.S. at 206)).   

While the party asserting a law regulating political speech is facially 

unconstitutional has the burden of proving, McConnell, 540 U.S. at 207 (citin g 

Broadrick,  413 U.S. at 613), cited in NCRL III, 525 F.3d at 285, that the law 

òprohibits a substantial amount of protected speech é not only in an absolute 

sense, but also relative to the statuteõs plainly legitimate sweep é ,ó Williams, 128 

S.Ct. at 183 8 (citing Fox, 492 U.S. at 485; Broadrick, 413 U.S. at 615), the 

government has the burden of proving the law survives scrutiny, regardless of 

whether the challenge is as applied, see WRTL II, 127 S.Ct. at 2664 (as -applied 

challenge (citing Bellotti,  435 U.S. at 786)), or facial.  See Bellotti, 435 U.S. at 770, 

786 (as-applied and facial challenges (collecting authorities)).  It cannot be the 

challenging partyõs burden to prove the law does not survive scrutiny, because that 

would require proving a negative .  Cf. Elkins v. United States, 364 U.S. 206, 218 

(1960) (òit is never easy to prove a negativeó). 
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All of the sections that Plaintiffs contend are unconstitutional as applied to 

their speech ð with the exception of Section 2805.a vis-à-vis VRLC -FIPE ð are also 

facially unconstitutional.  By not adhering to the case law, all of these sections 

reach substantially beyond whatever plainly legitimate sweep they may have.  See 

Washington State Grange, 128 S.Ct. at 1191 n.6 (citing Ferber, 458 U.S. at 769 -71); 

Wil liams, 128 S.Ct. at 1838 (citing Fox, 492 U.S. at 485; Broadrick, 413 U.S. at 615).  

They ensnare grassroots organizations in Vermont and elsewhere that communicate 

about issues, thereby engaging in speech at the core of the First Amendment.  See, 

e.g., NCRL III, 525 F.3d at 289 -90 (holding a political -committee definition facially 

unconstitutional, even apart from the unambiguously -campaign -related principle, 

by referring to narrow tailoring); Florida Right to Life, Inc. v. Mortham, No. 98-

770CIVORL19A, 19 99 WL 33204523 at *4 -5 (M.D. Fla. Dec. 15, 1999) (òFRTLó) 

(holding a political -committee definition facially unconstitutional because it 

òexpressly includes ôgroups whose òincidental purposeó is to òsupport or opposeó 

candidatesõó),203 affõd, 238 F.3d 1288 (11th Cir. 2001), and revõd on other grounds, 

273 F.3d 1318, 1326-28 (11th Cir. 2001) (rejecting a narrowing gloss).   

For the reasons noted under the unambiguously -campaign -related 

analysis, 204 Vermont cannot ð under the vagueness and level -of-scrutiny analy sis ð 

simply point to FECA, cite McConnell , especially McConnell as limited by WRTL II, 

                                            
203 VC Exh. 24.  

 
204 Supra Part II.F.5.  
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and claim its law is not vague and overbroad, claim its law survives the appropriate 

level of scrutiny, and conclude the law is facially constitutional.  Moreover, as -

applied challenges are no answer to law with so many constitutional flaws.  

3. Conclusion Regarding Vagueness and the Level of 

Scrutiny  

 

Vermont law is unconstitutional as applied to Plaintiffsõ speech and facially, 

both because it is vague, and therefore overb road, and because it fails the 

appropriate level of scrutiny.   

H.  Narrowing Glosses, Certification, and Severability  

1. No Narrowing Gloss, Certification, or Severability  

 

Unlike in Buckley, 424 U.S. at 44 & n.52, 80,  no narrowing gloss saves the 

unconstitution al law in this action.  Plaintiffs (1) challenge state law (2) both as -

applied to their speech and facially.  Unlike in federal -court challenges to federal 

law, e.g., Boumediene v. Bush, 553 U.S. ____, ____, ____, 128 S.Ct. 2229, 2240, 2271 

(2008), narrowi ng glosses (1) apply in federal -court challenges to state law only 

when they are òreasonable and readily apparent.ó  Stenberg v. Carhart, 530 U.S. 

914, 944 (2000) (quoting Boos v. Barry,  485 U.S. 312, 330 (1988)).  A federal court 

does not òrewrite a state law to conform it to constitutional requirements.ó  Virginia 

v. American Booksellers Assõn, Inc., 484 U.S. 383, 397 (1988), quoted in VRLC I, 221 

F.3d at 386, and CRLC, 498 F.3d at 1155; see also Heller, 378 F.3d at 986 (quoting 

Stenberg, 530 U.S. at 944) ; FRTL, 273 F.3d at 1326 (quoting Dimmitt v. City of 

Clearwater,  985 F.2d 1565, 1572 (11th Cir. 1993)).  As in VRLC I, 221 F.3d at 388 -
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89, 390-91, there is no way to make Vermont law constitutional without rewriting 

it.  See also NCRL I, 168 F.3d at 712 -13 (rejecting a narrowing gloss for a stateõs 

definition of òpolitical committeeó); Heller, 378 F.3d at 986 (rejecting a narrowing 

gloss); FRTL, 273 F.3d at 1326 -28 (same).  Moreover, narrowing glosses (2) 

generally apply to facial challenges, not as -applied  challenges.  CRLC, 498 F.3d at 

1154 (quoting American Booksellers,  484 U.S. at 397).   

Nor is certifying a question appropriate where, as here, the state law is not 

òfairly susceptibleó to a narrowing gloss.  Stenberg, 530 U.S. at 945 (quoting 

Houston v. Hill, 482 U.S. 451, 468-71 (1987)). 

Furthermore, severing the unconstitutional language from the remaining 

language ð which is a question of state law, VRLC I, 221 F.3d at 389  (citing Watson 

v. Buck, 313 U.S. 387, 395-96 (1941)) ð is not an option in this  action, because òall 

the provisions are connected in subject -matter, depending on each other, operating 

together for the same purpose, or otherwise so connected together in meaning that 

it cannot be presumed the Legislature would have passed the one witho ut the 

other.ó  Id.  (quoting State v. Scampini,  59 A. 201, 211 (Vt. 1904)).  

2. In the Alternative  

If the Court nevertheless held that a narrowing gloss were possible, Plaintiffs 

pray for the following relief:   

(1) A declaratory judgment limiting Vermontõs political-committee definition, 

and by extension the burdens Vermont imposes on political committees, to 
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organizations that are under the control of, or have the major purpose of 

nominating or electing, a candidate or candidates for state or local office 

in Verm ont. 205  

(2) A declaratory judgment limiting Vermontõs electioneering-communication 

definition, and the corresponding identification requirements, to (a) 

express advocacy as defined in Buckley  vis-à-vis state or local office in 

Vermont or (b) electioneering comm unications as defined in FECA whose 

only reasonable interpretation is as an appeal -to-vote for or against a 

clearly identified candidate for state or local office in Vermont. 206 

                                            
205 VC ¶ 448.  In the alternative, Plaintiffs pray that the Court limit the definition 

and burden s to organizations that are under the control of, or have the major 

purpose of nominating or electing, any candidate or candidates.   

 

Plaintiffs submit this alternative would also be incorrect, because, for example, it 

would allow Vermont to regulate as V ermont political committees those 

organizations that are under the control of, or have the major purpose of 

nominating or electing, candidates for federal office or candidates for state or local 

office in another state.   This can easily turn against Vermon t and allow these non -

Vermont jurisdictions to regulate organizations that really do pass the òunder the 

control of a candidateó or major-purpose test in Vermont.   

 

Moreover, under this approach, a jurisdiction could impose political -committee 

burdens on organizations whose activity is minimal ð or even zero ð in the 

jurisdiction .   

 
206 VC ¶ 448.  In the alternative, Plaintiffs pray that the Court limit the definition 

and corresponding requirements to (a) express advocacy as defined in Buckley  vis-à-

vis any  office or (b) electioneering communications as defined in FECA whose only 

reasonable interpretation is as an appeal -to-vote for or against any clearly identified 

candidate.   
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(3) A declaratory judgment limiting Vermontõs mass-media-activities 

definition, and the corresponding reporting requirements, to (a) express 

advocacy as defined in Buckley  vis-à-vis state or local office in Vermont or 

(b) electioneering communications as defined in FECA whose only 

reasonable interpretation is as an appeal -to-vote for or a gainst a clearly 

identified candidate for state or local office in Vermont, 207 and 

(4) A declaratory judgment excluding, from Vermontõs limits on contributions 

that political committees receive, those political committees that do only 

independent expenditures as  defined in Buckley  vis-à-vis state or local 

office in Vermont. 208 

                                            
207 VC ¶ 448.  In the alternative, Plaintiffs pray that the Court limit the defin ition 

and corresponding requirements to (a) express advocacy as defined in Buckley  vis-à-

vis any office or (b) electioneering communications as defined in FECA whose only 

reasonable interpretation is as an appeal -to-vote for or against any clearly identifi ed 

candidate.   

 
208 VC ¶ 448.  In the alternative, Plaintiffs pray that the Court exclude, from 

Vermontõs limit on contributions that political committees receive, those political 

committees that do only independent expenditures as defined in Buckley  vis-à-vis 

any clearly identified candidate.   
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III.  CONCLUSION  

For the foregoing reasons, Plaintiffs request that the Court grant their 

preliminary -injunction motion.  

Respectfully submitted,  
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defendant.  

 

 

      


