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Introduction
South Carolina Citizensfor Life, Inc. (“SCCL”) has moved for a preliminary injunction
concerning voter guidesthat it plans to distribute in October 2006. Verified Complaint (“VC”) 1
16. Thismemorandum iswritten in support of SCCL’s motion for preiminary injunction. SCCL is
concerned that it will face prosecution by the State under the statutes at issue in its complaint. VC
11 16. SCCL requested both a formal and informal advisory opinion from the South Carolina State
Ethics Commission (“SEC”) concerning the legality of its planned actions under South Carolina
law. VC, Exh. E. The SEC refused to provide either of these before the election. VC, VC, Exh. F.
As aresult, SCCL has no option other than to resort to the courts for a preliminary injunction to

ensure that it can legally digribute its voter guides before the election. If SCCL does not receive a
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preliminary injunction by October 16, 2006, SCCL will be unable to distribute its voter guides.
VC 1 16. SCCL would have been able to file this complaint sooner if the SEC had not waited
seven daysto tell SCCL that it was unwilling to provide an advisory opinion concerning SCCL’s
compliance with the law before the election. VC § 17.

Facts

SCCL isanon-profit corporation that is incorporated in the state of South Carolina. VC,
Exh. A. SCCL is a“single issue, right-to-life organization devoted to restoring legal personhood
to the unborn and to protecting innocent human life by eliminating abortion, infanticide, and
euthanasia from our society. . . . Though the legal and peaceful means of education, legidation,
and politica action, we work to resore the right to life of the pre-born and to protect the lives of
medically vulnerable individuals, including elderly, disabled, mentally ill, chronicaly ill, and
terminaly ill persons.” VC 7.

One means that SCCL uses to advance its pro-life mission isto educate the public about
the positions of candidates for public office on pro-life issues. VC §15. SCCL plans to provide
thisinformation to the public through voter guides before the upcoming election on November 7,
2006. VC 1 16. The voter guides will objectivey state the positions of various candidates on
pro-life issues. VC 1 18. The voter guides will be purely informational, and they do not propose
or request that people who receive them vote for a specific candidate. VC ] 18. The voter guides
will be sent by direct mail to people on the SCCL mailing list within 45 days of the election. VC |
19. SCCL expects to make an expenditure of approximately $15,000 on the voter guides. VC

20. Only asmall percentage of the recipients of the mailing will be members of SCCL. VC { 21.
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Standards

The Fourth Circuit has established clear sandards for determining when injunctive rdief is
appropriate. Manning v. Hunt119 F.3d 254, 263 (4th Cir. 1997) (“It is now axiomatic which
standards should be applied . . . .”). “A district court deciding whether to grant a preliminary
injunction must consider the following four factors. (1) the likelihood of irreparable harm to the
plaintiff if the preliminary injunction is denied, (2) the likelihood of harm to the defendant if the
requested relief is granted, (3) the likelihood that the plaintiff will succeed on the merits, and (4)
the publicinterest.” 1d. The Fourth Circuit has adopted a balancing approach to assist in the
calculus. The first two factors are most important. 1d. The court must weigh whether granting
relief would result in greater harm to the plaintiff or defendant. Id. If the harm from failure to
grant relief would be greater for the plaintiff, the motion should be granted if “the plaintiff has
raised questions going to the merits so serious, substantial, difficult, and doubtful, asto make
them fair ground for litigation and thus for more deliberate investigation.” Id. If it is unclear which
party will suffer the greater harm, a stronger demonstration of likelihood of success on the merits
is necessary for the judge to grant the motion. Id. After the court considers the first three factors,
it must findly also consider the public interest before making its find determination. I1d.

However, in this case, likelihood of success on the merits is the only factor that the court
will need to adjudicate since the Fourth Circuit has held that thereis an irrebuttable presumption
infavor of the plaintiff asto all factors but likelihood of success on the merits when thereisa
violation of the First Amendment. Newsom v. Albemarle County Sch. B&8b4 F.3d 249, 261 (4th
Cir. 2003) (“The remaining factors to be consdered in awarding a preliminary injunction - the

aleged irreparable injury to the plaintiff without an injunction, the potential harm to the defendant
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from the injunction, and the public interest - all weigh in favor of Newsom.”).
Argument

1. Irreparable Harm

Since the election is only aout a month away, it isimportant that this court approve a
preliminary injunction now to preserve SCCL’ s First Amendment right to distribute voter guides
during this important time period. The effectiveness and impact of the voter guides is limited with
every day that distribution is delayed, and SCCL will be placed in amajor dilemma if the court
does not issue a preliminary injunction before October 16, 2006 since that isthe last date where
SCCL could ensure that the voter guides could be printed and distributed before the election. VC
1 16. If SCCL does not receive the preliminary injunction by October 16, 2006, it will have only
three options. SCCL’ s first option would be to not digribute the voter guides, which would mean
that SCCL would completely lose a critical opportunity to inform the public about the positions of
candidates on pro-lifeissues. SCCL’s second option would be to print its voter guides but hold
off on digribution until the final resolution of this case. However, this would be a huge financial
gamble because if either the court does not rule in favor of SCCL or if the final resolution came
too lateto distribute, SCCL would effectively waste $15,000 by printing voter guidesthat it
cannot digribute. VC §20. SCCL s third option would be to print and distribute the voter guides
regardless of the court’s ruling, but this could result in criminal and civil penalties for SCCL
depending on the outcome of this case.

Both the U.S. Supreme Court and the Fourth Circuit have held that deprivation of First
Amendment rights, even for a brief period, necessarily conditutesirreparable harm. Newsom 354

F.3d at 261 (quoting Elrod v. Burns427 U.S. 347, 373 (1976) (“[ T]he Supreme Court has
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explained that loss of First Amendment freedoms, for even minimd periods of time,
unguestionably conditutesirreparable injury.”); Johnson v. Berglan®86 F.2d 993, 995 (4th Cir.
1978) (“Violations of firg amendment rights congtitute per se irreparableinjury.”). The Supreme
Court has also held that self-censorship “[i]s a harm that can be realized even without actual
prosecution.” Virginia v. American Bookseller's Asdnc., 484 U.S. 383, 393 (1988). Inthis
case, SCCL will suffer irreparable harmto its rights under the First Amendment because fear of
prosecution will lead to self-censorship. Since thereis an irrebuttable presumption in favor of
irreparable harm in the context of a First Amendment violation, irreparable harm will be imputed
from our demonstration that there is alikelihood of success on the merits. Giovani Carandola,
Ltd. v. Bason303 F.3d 507, 511 (4th Cir. 2002) (“ Determination of irreparable harm thus
requires analysis of Carandola’s likelihood of success on the merits, and we turn to this question
first.”).
2. Balance of Harms

The only countervailing interest that the State can claim is harm relating to its inability to
regulate SCCL’s speech activities. However, the State never has alegitimate interest in enforcing
an unconstitutional statute. On more than one occasion, the Fourth Circuit has held that, in the
context of aFirst Amendment violation, the baance of the harms will always favor the plantiff
when success is likely on the merits. Id. at 521 (“[A] sateisin no way harmed by issuance of a
preliminary injunction which prevents the state from enforcing restrictions likely to be found
unconstitutiona. If anything, the system isimproved by such an injunction.”); Newsom 354 F.3d
at 261 (“Jouett is in no way harmed by issuance of a preliminary injunction which preventsit from

enforcing a regulation, which, on this record, is likely to be found unconstitutiona.”). Therefore,
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if SCCL demonstrates alikelihood of success on the merits in relation to a violation of the right to
free speech, the balance of the harms will automatically favor SCCL.
3. Public Interest

Because of the First Amendment's central importance to a republican form of government,
the Fourth Circuit and other federd courts have held that the public interest requirement for a
preliminary injunction is satisfied by any violation of the First Amendment.
Newson) 354 F.3d a 261 (“The final prerequisiteto the grant of apreiminary injunctionisthat it
serve the public interest. Surely, upholding constitutional rights serves the public interest.”);
Homans v. City of Albuquerqu264 F.3d 1240, 1244 (10th Cir. 2001) (“Having determined that
Mr. Homans has demonstrated a substantial likelihood of success on the merits, we bdieve that
the publicinterest is better served by . . . protecting the core First Amendment right of political
expression.”); Lawson v. City of Kankake81 F. Supp. 2d 930 (D. 1. 2000) (“[T]he public
interest also favors a preliminary injunction. The First Amendment reflects a profound national
commitment to the principle that debate on public issues should be uninhibited and robust . . . .”);
Princeton Education Asso. v. Princeton Board of Educad8 F. Supp. 962, 971-72 (D. Ohio
1979) (“[W]e havelittle difficulty in finding that the public interest favors granting this
preiminary injunction. The First Amendment's guarantee of freedom of speech is a cornersone of
our system of government.”). Therefore, if thereisalikelihood of success on aFirst Amendment
violation, thereis an irrebuttable presumption that a preliminary injunction would advance the
public interedt.
4. Success on Merits

Protection of political speech isthe most important function of the First Amendment. The
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First Amendment requires that “[c]ongress shal make no law . . . abridging the freedom of speech
....7 U.S Congt. amend. |. Debate over the qudifications of candidates is necessary for effective
operation of a republican form of government since it is the only way that a nation can make
informed choices about public policy. Buckley v. Valeo424 U.S. 1, 14-15 (1976). Protection of
free speech is at its highest and most urgent point in the context of dialogue over ideas and
candidates. 1d. at 14-15. Although the protection of the First Amendment extends beyond political
speech, thereis universal agreement that the central purpose of the Frst Amendment isto ensure
that there is free discussion of political candidates and the affairs of the State. Id. at 14. Protection
of political speech is the “indispensable condition, of nearly every other form of freedom.” Fed.
Election @Wm. v. MassCitizers for Life, Inc. (‘MC-L"), 479 U.S. 238, 264 (1986). The
greatest danger to freedom of speech isthe ow erosion of its protection since modest
restrictions on free speech are often less perceived than more extensve prohibitions. 1d. 264-65.

Because of the importance of free political expression, alaw that burdens core First
Amendment speech about candidates must be subject to grict scrutiny. Republican Party v.
White 536 U.S. 765, 774 (2002) (citation omitted) (“[T]he announce clause . . . burdens. . .
speech about the qualifications of candidates for public office. . . . [T]he proper test to be applied
.. .iswhat our cases have called strict scrutiny . . ..”); MCFL, 479 U.S. at 251-52 (“We must
therefore determine whether the prohibition of § 441b burdens political speech, and, if so,
whether such aburden isjustified by acompelling state interest.”). “Under the strict-scrutiny
test,” the State has the burden to prove that a statute is “(1) narrowly tailored, to serve (2) a
compelling state interest.” White 536 U.S. at 774-75.

A. The Statutory Definition of “Committee” Is Facially Unconstitutional Under the
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Major Purpose Test

SCCL’sfirst legd theory isthat South Carolinas definition of committee is
unconstitutiona under the major purpose test. The major purpose test limits the application of
committee regulations to organizations that have the magjor purpose of electing or defeating
candidate, and SCCL does not have the magjor purpose of electing or nominating candidates.
Therefore, the statutory definition of committee is facially unconstitutional because it reaches a
substantia amount of First Amendment speech that the Supreme Court has concluded cannot be
regul ated.

According to thetraditiond rule of constitutiond standing, one may only allege a violation
of one’ spersonal rights. L.A. Police Dep't v. United Reporting Publ'g Cqr28 U.S. 32, 39
(1999) (quoting NewYork v. Feber, 458 U.S. 747, 767 (1982) (“The traditional rule is that a
person to whom a statute may constitutionaly be applied may not chalenge that statute on the
ground that it may conceivably be applied unconstitutionally to othersin situations not before the
Court.”)); Broadrick v. Okla.413 U.S. 601, 610 (1973) (“[A] person to whom a statute may
constitutionally be applied will not be heard to challenge that statute on the ground that it may
conceivably be applied uncondtitutionally to others, in other situations not before the Court.”).
Thistraditiond rule is based on two foundational constitutiona principles, which are the
“personal nature of constitutional rights’” and “prudential limitations on constitutional
adjudication.” L.A. Polce Dep't 528 U.S. at 39 (quoting Ferber, 458 U.S. at 767).

First Amendment challenges that involve overbreadth are an exception to the traditional
rule of standing. A person who aleges statutory overbreadth in the context of the First

Amendment may alege the impact of the statute on the rights of others without even alleging that
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the statute would have an impact on his/her persond rights. Virgina v. Hick$ 539 U.S. 113, 118
(2003) (“The Firs Amendment doctrine of overbreadth is an exception to our normd rule
regarding the standards for facia challenges.”); L.A. Polce Dep't 528 U.S. at 38 (quoting
Gooding v. Wilsopd05 U.S. 518, 520-21 (1972) (“[ T] he transcendent vadueto all society of
constitutionally protected expression is deemed to justify dlowing atacks on overly broad
statutes with no requirement that the person making the attack demonstrate that his own conduct
could not be regulated by a statute drawn with the requisite narrow specificity.”)); Massabusetts
v. Oakes491 U.S. 576, 581 (1989) (“The Firs Amendment doctrine of substantia overbreadthis
an exception to the general rule that a person to whom a statute may be constitutionaly applied
cannot challenge the statute on the ground that it may be unconstitutionally applied to others.”);
Board of Airport Comm'rs v. Jewor Jesus, Inc482 U.S. 569, 574 (1987) (quoting Brockett v.
Spokane Arcades, Inel72 U.S. 491, 503 (1985) (“[A]nindividud whose own speech or
expressve conduct may vdidly be prohibited or sanctioned is permitted to chalenge a satute on
its face because it dso threatensothers. . . .”)); Secretary of Maryland v. Joseph H. Munson, Co.
467 U.S. 947, 957 (1984) (“[W]here the claim isthat a statuteis overly broad in violation of the
First Amendment, the Court has alowed a party to assert the rights of another . . . .”); Bigelow v
Virginia, 421 U.S. 809, 815-16 (1975) (“This Court often has recognized that a defendant's
standing to challenge a satute on FHrst Amendment grounds as facially overbroad does not
depend upon whether his own activity is shown to be congitutionally privileged.”).

The Supreme Court has held that this exception to the norma rules of ganding is
necessary to prevent the chilling effect that overbroad statutes can have on people's willingness to

exercise their First Amendment rights. Hicks 539 U.S. at 119 (*We have provided this expansive
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remedy out of concern that the threat of enforcement of an overbroad law may deter or ‘chill’
constitutionally protected speech--especially when the overbroad statute imposes criminal
sanctions.”); L.A. Polce Dep't 528 U.S. at 38 (quoting Gooding 405 U.S. at 521 (“[P]ersons
whose expresson is conditutionaly protected may well refrain from exercising their rights for
fear of criminal sanctions provided by a statute susceptible of application to protected
expression.”); Oakes 491 U.S. at 584 (“Overbreadth is ajudicially created doctrine designed to
prevent the chilling of protected expression.”); Ferber, 458 U.S. at 768 (quoting Gooding 405
U.S. a 521); Members of City Council of City of Los Angeles v. Taxpayers for V|#&nt).S.
789, 798 (1984) (“[T]he very existence of some broadly written statutes may have . . . adeterrent
effect on free expression . . . .”); Broadrick 413 U.S. at 612 (“[T]he statute's very existence may
cause othersnot before the court to refrain from constitutionaly protected speech or
expresson.”). The ability to act on behalf of the Firs Amendment rights of third parties is
important to alleviate the chilling effect that overbroad statutes have on people who are reluctant
to vindicate their own rights because of either the burden of litigation or the risk of prosecution,
and the failure to vindicate Firss Amendment rights harms not only the individual but also the
market place of ideas Hicks 539 U.S. 119 (“Many persons, rather than undertake the
considerable burden (and sometimes risk) of vindicating their rights through case-by-case
litigation, will choose simply to abstain from protected speech--harming . . . society as a whole,
which is deprived of an uninhibited marketplace of ideas. Overbreadth adjudication, by suspending
all enforcement of an overindusive law, reduces these social costs caused by the withholding of
protected speech.”); Joseph H. Munson Cgal67 U.S. at 956 (“Even where aFirst Amendment

challenge could be brought by one actually engaged in protected activity, there is a possibility
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that, rather than risk punishment for his conduct in chalenging the statute, he will refrain from
engaging further in the protected activity. Society as awhole then would be the loser.”).
Overbreadth analysis reflects the condusion of the Court that “the possible harmto society from
allowing unprotected speech to go unpunished is outweighed by the possibility that protected
speech will be muted.” Bates v. State Bar of Arizoné33 U.S. 350, 380 (1977).

However, the Supreme Court has concluded that an overbroad law cannot be fecidly
invalidated unless the law reaches a substantial amount of First Amendment speech both (1) inthe
absolute sense and (2) by relative comparison to the law's constitutional aspects. Hicks 539 U.S.
at 119-20 (citations omitted) (“[W]e haveinssted that alaw’s application to protected speech be
‘subgtantid,” not only in an absolute sense, but aso reative to the scope of the law’s plainly
legitimate applications.. . . .” (citing Broadrick 413 U.S. at 613)); City of Chicago v. Morales
527 U.S. 41, 52 (1999) (quoting Broadrick 413 U.S. at 615 (“[W]e believe that the overbreadth
of astaute must not only be real, but substantid aswell, judged in rdation to the satute s planly
legitimate sweep.”); Osbone v. Ohip495 U.S. 103, 112 (1990) (“[W]here a datute regulaes
expressive conduct, the scope of the statute does not render it unconstitutional unless its
overbreadth isnot only ‘real, but substantiad aswéll, judged in relation to the satute's plainly
legitimate sweep.” (quoting Broadrick 413 U.S. at 615); NewYorkState Clb Ass'n, Inc. vCity
of New York487 U.S. 1, 14 (1988) (“[A]ppellant must demonstrate from the text of Local Law
63 and from actual fact that a substantial number of instances exist in which the Law cannot be
applied condgtitutionaly.”); Jews for Jesus, In¢482 U.S. a 574 (“A statute may be invalidated on
itsface. . . only if the overbreadth is ‘substantid.’”); City of Houson, Tex. v. Hill482 U.S. 451,

458 (1987) (“The dements of Firss Amendment overbreadth analysis are familiar. Only a satute
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that is subgtantially overbroad may be invalidated on its face.”); Taxpayers for Vincenpd66 U.S.
a 801 n.19 (*'The bare possibility of uncongtitutional gpplication isnot enough; the law is
unconstitutiondly overbroad only if it reaches subgantially beyond the permissble scope of
legidative regulation.””); Ferber, 458 U.S. at 769 (“We have, in consequence, inssted that the
overbreadth involved be ‘ subgtantial’ before the satute involved will be invalidated oniits face.”);
Parker v. Levy417 U.S. 733, 760 (1974) (“This Court has. . . repeatedly expressed its
reluctance to strike down a statute on its face where there were a substantia number of Stuations
to which it might be validly applied.”).

The Supreme Court has not precisely defined what constitutes substantial overbreadth, but
the Court hasmade it clear that there must be more than one unconstitutional application. Hill
482 U.S. a 458 (“We have never held that astatute should be held invalid on its face merely
because it is possible to conceve of asingle impermissible application. . . .”); Taxpayers for
Vincent 466 U.S. at 801 n.19; Ferber, 458 U.S. at 772. The Supreme Court created the
requirement of substantial overbreadth to better balance First Amendment rights with the costs
that come with facially invalidating satutes. Hicks 539 U.S. at 119 (“For there are subgantial
social cods created by the overbreadth doctrine when it blocks gpplication of a law to
conditutionally unprotected speech, or especially to constitutionally unprotected conduct.”);
Taxpayers for Vincent66 U.S. at 801 (quoting Ferber, 458 U.S. a 772 (“*[T]he extent of
deterrence of protected speech can be expected to decrease with the declining reach of the
regulation.’”).

The Supreme Court established the mgor purpose test in MCFL. It is the mechanism that

the courts must useto determine whether the State can congtitutionally force an entity to comply
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with the burdensome regulations that are associated with being a political action committee
(“PAC"). In MCFL, the statute at issue was 2 U.S.C. § 441b, which prohibits corporations from
making an “expenditure in connection with any federal election” except when made by a “separate
segregated fund” (commonly known as a PAC). MCFL, 479 U.S. at 241. The Court wanted to
resolve two issues. First, the Court wanted to determine whether MCFL, a nonprofit, nonstock
corporation, by financing certain activity, violated the prohibition on independent expenditures
contained in 8 441b. Id. Second, the Court wanted to determine whether it was constitutional to
apply § 441bto the conduct of MCFL. The Court held that MCFL was in violation of § 441b, but
the Court held that § 441b was unconstitutional as applied to MCFL. Id.

The Court employed two separate tests in MCFL while conducting its constitutiond
analysis, but the rdevant test for SCCL’s claim in this case is the major purposetest. The FEC
argued that the prohibition on expenditures by corporations would not have a substantial impact
on the free gpeech of MCFL because MCFL could legally make expenditures as a PAC. Id. at
252. The Court dismissed this argument and held that the prohibition on the use of MCFL's
general funds for campaign advocacy purposes was a substantial burden on MCFL because of the
many regulations that come with being aPAC. Id. a 252. The Court was concerned that the
added regulations might deter speech by causing some groupsto decide that the more
“sophisticated organizational form” “was simply not worth it.” 1d. at 254. The Court held that
requiring MCFL to comply with PAC regulations violated arule that was established in Buckley v.
Valeowhere the Court held that “an entity subject to regulation as a ‘ political committee’ under
the Act isone that is either ‘under the control of a candidate or the magor purpose of which isthe

nomination or election of a candidate.’” Id. at 253 n.6. See also North Catina Right to Li,
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Inc. v. Bartlet, 168 F.3d 705, 712 (4th Cir. 1999) (“To save the provision from being
unconstitutiondly vague, the Court defined political committee as including only those entities
that have as amgor purpose engaging in express advocacy in support of acandidate.. . . .”); FEC
v. Machinists Non-Partisan Political Leagugh5 F.2d 380, 391 (D.C. Cir. 1981) (“To fulfill the
purposes of the Act they need only encompass organizationsthat are under the control of a
candidate or the mgjor purpose of which isthe nomination or election of a candidate.”); U.S. v.
National Committee for Impeachme#®9 F.2d 1135, 1141 (2nd Cir. 1972) (“We also construe
the Act to apply only to committees soliciting contributions or making expenditures the major
purpose of which is the nomination or election of candidates.”).

Thismagjor purposetest established what types of entities could be required to meet the
burdensome regulations that come with being a PAC. The Court held that 8 441b violated the
major purpose test, as gpplied to MCFL, because M CFL did not have the major purpose of
electing candidates. Id. (“It is undisputed on this record that MCFL fits neither of these
descriptions. Its central organizational purpose is issue advocacy, athough it occasionally engages
in activities on behalf of political candidates.”); Id. at 253 (“ Since such afund isconsidered a
‘political committee” under the Act, § 431(4)(B), all MCFL independent expenditure activity is,
asaresult, regulated as though the organization’s major purpose is to further the eection of
candidates.”).

South Carolina' s campaign finance statute subjects al organizationsthat fall within the
definition of “committee” to extensve PAC regulations. Under South Carolinalaw, a
“*Committee means an assodiation, aclub, an organization, or agroup of persons which, to

influence the outcome of an elective office, receives contributions or makes expenditures in excess
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of five hundred dollars in the aggregate during an election cycle.” S.C. Code Ann. § 8-13-1300(6)
(2005). South Carolina law defines “Influence the outcome of an elective office” to include:

any communication made, not more than forty-five days before an election, which

promotes or supports acandidate or attacks or opposes acandidate, regardless of

whether the communication expressly advocates a vote for or against a candidate.

For purposes of this paragraph, "communication” means (i) any paid advertisement

or purchased program time broadcast over tdevison or radio; (ii) any pad

message conveyed through telephone banks, direct mail, or eectronic mail; or (iii)

any paid advertisement that costs more than five thousand dollars that is conveyed

through a communication medium other than those set forth in subsections (i) or

(i) of this paragrgph. "Communication” does not include news, commentary, or

editorial programming or article, or communication to an organization'sown

members.
§ 8-13-1300(31)(c). Under South Carolinalaw, a*“committee” must comply with the following
regulations: (1) maintain records of contributions, contributors and expenditures (8 8-13-1302),
(2) file a satement of organization (8 8-13-1304, 1306), (3) file certified campaign reports (8
8-13-1308), (4) comply with bank account requirements (8 8-13-1312), (5) comply with the
$3,500 contribution limit (§ 8-13-1322), (6) reject anonymous contributions (8§ 8-13-13024), (7)
comply with prohibitions on certain expenditures or contributions (8§ 8-13-1332), (8) solicit
contributions in places other than on capitol grounds (8 8-13-1336), (9) comply with the
prohibition on persond use of campaign funds (8 8-13-1348), (10) comply with dissolution
requirements (8 8-13-1368), (11) provide self-identification in eection related communications (8
8-13-1304), (12) disclose information required by the contribution and expenditure reporting form
(8 8-13-1360), (13) file astatement of inactivity when necessary (8 8-13-1362), (14) comply with
requirements concerning use of surplus funds (8 8-13-1370), and (15) risk crimind or civil

penalties for non-compliance (§ 8-13-1510, 1520).

An organization that does not have the mgjor purpose of eecting or nominating
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candidates can still fall under the South Carolina definition of committee. For example, SCCL
mugt comply with dl of the previously mentioned PAC regulations. SCCL is an organization that
would like to distribute voter guides within forty-five days of the eection through direct mail, and
the cost of distributing the voter guides will be well over $500. The SEC might believe that the
voter guides promote and oppose candidates based on their views on pro-life issues. The voter
guides will not just be distributed to members of the organization. Since SCCL falls within the
definition of committee, SCCL must comply with all of these regulations. There are numerous
other issue advocacy organizations in South Carolinathat will also fall within the statutory
definition of committee even though they do not have the magjor purpose of electing or nominating
candidates.

Requiring organizations that do not have the mgor purpose of eecting or nominating
candidates to comply with South Carolinas PAC regulationsis uncongtitutiond under the major
purpose test. SCCL does not have the mgjor purpose of electing or nominating a candidate.
SCCL's“primary purpose . . is to gather and disseminate factual information on the human life
issues of fetal development, abortion and abortion alternatives, infanticide and euthanasia.. . . .”
VC, Exh. B (art. I, 8 3) (emphasis added). The creation of voter guidesisjust one meansthat the
organization uses to advance pro-life issues. This is true of many other organizations that
advocate on behalf of various public policy issues. The major purpose test operates asa rule of
law, which ensures that regulation of speech is narrowly tailored to a compelling interest, and the
Supreme Court has decided that thereis not a sufficiently compelling interest to justify extending
PAC regulations to organizations that do not have the magjor purpose of nominating or electing

candidates. Therefore, South Carolinds definition of committee is uncongtitutional because it
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encompasses and regulates organizationstha do not have the major purpose of electing or
nominating candidates.

Thiscourt should find that the South Carolina definition of committee isfacially
unconstitutiond because it is substantially overbroad. As has already been discussed, this law
regulates a number of organizations that do not have the major purpose of electing candidates
since there are a substantial number of organizationsin South Carolinathat have the major
purpose of advocating on behalf of variousissues. Asaresult, the definition of committee and the
statutory provisions that it affects should be ruled facially unconstitutional because they restrict a
substantia amount of congtitutionally protected Firs Amendment speech. However, even if this
court concludes that the definition of committee is not substantidly overbroad, the definition is
unquestionably unconstititiona as applied to SCCL. Therefore, there is aclear likelihood of
success on the merits of SCCL’smajor purpose test theory.

B. The Definition of “Influence” Is Facially Unconstitutional for Overbreadth

SCCL’ s second legal theory is that South Carolina’ s promote, attack, support, and oppose
(“PASQO”) provision (S.C. Code Ann. § 8-13-1300(31)(c) (2005)) is fecially unconstitutiona
under the legal doctrine of overbreadth since the statute violates the First Amendment rights of
SCCL and other persons not before the court. The PASO statute can ultimately determine
whether one has made an independent expenditure (8§ 8-13-1300(17)) and whether one qualifies
as acommittee (8 8-13-1300(6)), which isimportant because entities that fall within these
definitions must comply with extensve PAC regulations.

The Supreme Court has made it clear that political speech is the most important form of

free speech because it is the foundation for the democratic system of government. As a result, the
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Supreme Court has held that regulation of speech in the political context must always be subject
to strict scrutiny, which requires that any burden on politica speech must be narrowly tailored to
a compelling sate interest. Beforeit is possble to aopply the srict scrutiny analysis to the South
Carolinastatute, it isnecessary to look at some of the Supreme Court's precedentsthat have dedt
with this issue.

In Buckley the Supreme Court had to determine the constitutiondity of a gatute, which
prohibited any person from making “any expenditure... relative to aclearly identified candidate
during a calendar year which, when added to all other expenditures made by such person during
the year advocating the election or defea of such candidate, exceeds $ 1,000.” 424 U.S. at 39.
The Court noted that the plain effect of this statute would be to prohibit nearly al individuas and
groups from voicing their opinion with more than $1,000 relative to a clearly identified candidate.
Id. at 39-40. The Court was concerned that the statute provided no definition of the phrase
“relativeto.” 1d. at 41. The Court concluded that in order to “preserve the provision against
invalidation on vagueness grounds, 8§ 608 (e)(1) must be construed to apply only to expenditures
for communications that in express terms advocate the election or defea of a clearly identified
candidate for federal office.” 1d. at 44 (emphasis added). “This congtruction would restrict the
application of § 608 (e)(1) to communications containing express words of advocacy of election
or defeat, such as*vote for,” ‘dect,” ‘support,” ‘ cast your ballot for,” * Smith for Congress,” ‘vote
against,’ ‘defeat,” ‘regject.’” 1d. at 44 n.52. Therefore, the Court found that requiring express
advocacy (“EA”) was a constitutionally necessary clarification of the “relative to” language,
which ensured tha the statute's regulation of politica speech was narrowly tailored to a

compelling state interest. The Court ultimately held that the statutory provision, as a whole, was
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unconstitutiond because the “governmental interest in preventing corruption and the appearance
of corruption isinadequate to jugtify § 608 (€)(1)’s ceiling on independent expenditures.” Id. at
45,

In McCanel v. FEC, the Supreme Court had to determine the congtitutiondity of a
campaign finance statute, which contained an éectioneering communications (“EC”) definition
that was different from the EA definition that the Court established in Buckley. The Bipartisan
Campaign Reform Act imposed significant disclosure requirements on persons who funded ECs
and prohibited corporations and labor unions from funding ECs (unless done through a PAC).
McCamnel v. FEC, 540 U.S. 93, 190 (2003). The Act provided the following definition of an
“eectioneering communication.”

By contrast, the term “dectioneering communication” isnot so limited, but is

defined to encompass any “broadcag, cable, or satelite communication” that

“(I) refersto a clearly identified candidate for Federal office;

“(I1) is made within--

“(aa) 60 days before agenerd, special, or runoff election for the office sought by

the candidate; or

“(bb) 30 days before a primary or preference eection, or a convention or caucus of

apolitica party that has authority to nominate a candidate, for the office sought by

the candidate; and

“(I11) in the case of a communication which refers to a candidate other than

Presdent or Vice Presdent, istargeted to therelevant electorate.”

New FECA 8 304(f)(3)(C) further provides that acommunication is “targeted to

therelevant electorate’ if it “can be received by 50,000 or more persons’ in the

district or State the candidate seeksto represent.

Id. (citations ommitted). The question before the Court was whether this new EC definition was
congtitutional.

The Court held that the EC definition was constitutiona. The EA definition that was

established in Buckley*was the product of statutory interpretation rather than a constitutional
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command.” Id. at 191-92. The Court established EA to avoid constitutiona problems with the
satute at issuein Buckley Id. at 192. The Court ultimately held that the EC definition was
constitutional because it was “the functional equivalent of express advocacy.” Id. at 206.
Therefore, EA was just one possble means of narrowly tailoring a statute, and it was possble to
use astandard other than EA aslong as the standard was the functional equivalent of EA.

South Carolina's PASO statutory provision is not the functional equivalent of express
advocacy. South Carolinalaw defines “ I nfluence the outcome of an elective office” to include:

any communication made, not more than forty-five days before an election, which

promotes or supports acandidate or attacks or opposes acandidate, regardless of

whether the communication expressly advocates a vote for or against a candidate.

For purposes of this paragraph, "communication” means (i) any paid advertisement

or purchased program time broadcast over teevison or radio; (ii) any pad

message conveyed through telephone banks, direct mail, or eectronic mail; or (iii)

any paid advertisement that costs more than five thousand dollars that is conveyed

through a communication medium other than those set forth in subsections (i) or

(i) of this paragrgph. "Communication™” does not include news, commentary, or

editorial programming or article, or communication to an organization's own

members.
S.C. Code Ann. 8 8-13-1300(31)(c) (2005). South Carolina could have adopted the federd EC
gandard from McConndl, and there would be no constitutional bass for attacking the satute
since the Supreme Court has aready held that standard to be the functional equivalent of express
advocacy. Since South Carolinadecided to creae its own new standard, the burden of proof is on
the state of South Carolina to demonstrate that its new PASO standard isthe functional
equivalent of EA. There are a number of differences between the federal EC standard and South
Carolinds PASO gandard, which demongrate that PASO is not the functiond equivdent of
express advocacy.

Thefirgt sgnificant distinction between the two standards involves identification of a
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candidate. Under the EC definition, one must make a communication, which refersto aclearly
identified candidate. Under the PASO definition, one must make a communication that promotes,
supports, opposes, or atacks acandidate. Thisisamagor distinction. The EC definition isthe
functional equivalent of express advocacy, in part, becauseit requires that one expresdy identify a
candidate. Since the PASO definition contains no such limitation, it can encompass
communications that do not clearly identify acandidate. It ispossible that running an
advertisement against abortion could fall within this provision as an attack on pro-choice
candidates since the advertisement attacked those candidates, by effect, when it attacked their
position on a very important issue for many voters. Any advertisement that promotes or opposes
any issue that acandidate has at any time supported or opposed could be interpreted as falling
within the PASO definition, and there is no way to exclude this possihility since a candidate does
not haveto be clearly identified to fall under PASO. Therefore, the breadth of the PASO standard
exponentially magnifies the number and types of communicationsthat are subject to regulation
compared to the federd EC standard. PASO is not the functional equivalent of express advocacy.
It is the antitheds of express advocacy since, by definition, there is nothing express about it.

The second significant distinction between the two standards involves the channels of
communication that are regulated. Even in the context of content neutra regulations, the Supreme
Court has made clear how it is important to “leave open ample dternative channds for
communication of the information.” Ward v. Rock gainst R&ism 491 U.S. 781, 791 (1989).
The EC standard only regulates broadcast, cable, and satellite communication. It regulatesthe
most important channels of communication but leaves open numerous other channels of

communication for unregulated political advertisng such as internet, telephone, direct mail,
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magazines, and newspapers. The PASO sandard encompasses every possible channel of
communication, which again exponentially magnifies the amount of speech that it regulates.

The third significant distinction between the two standards involves how subgtantid a
communication must be for it to be regulated. Under the EC standard, a communication must
have the possibility of reaching at least 50,000 people. Under the PASO standard, as long as an
organization hasreceived a contribution or made an expenditure of $500, a communication can
include any use of paid broadcast, paid telephone banks, paid direct mail, or paid e-mall
communication. Additionally, any other form of paid communication will also fal under the
PA SO gstandard if the cost of the communication is more than $5,000. Therefore, the PASO
standard results in the regulation of many more communications than the EC standard because
PA SO encompasses much smaller communications.

South Carolina's PASO standard is not the functional equivalent of express advocacy
because the standard, by definition, requires no express mention of acandidate at all, and PASO
exponentially increases the amount of speech that is regulated under EC. Asaresult, the PASO
standard is overbroad because, dthough it regulates some of the same speech that would be
acceptable to regulated under either the EA or EC standards, it also regulates a substantial
amount of speech that isfar beyond the functional equivadent of express advocacy, which is
uncongtitutiona. As has already been discussed, the amount of extra unconstitutional speech that
PASO incorporatesis massive, and it dwarfs the amount of constitutional speech that can be
regulated under EA or EC by many times. Asa result, thereis enough speech uncongtitutionally
regulated to justify facia invalidation of the entire statutory provision.

If this court concludes otherwise and decides that the PASO standard is not substantidly
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overbroad, then it becomes necessary for the SCCL “to demonstrate that the statute ‘as applied’ .
.. iIsunconstitutional.” Joseph H. Munson Cal67 U.S. at 965. SCCL can demondrate that
PA SO isuncongtitutional as gpplied by demongrating that its proposed actions would not fal
under ather EA or EC, but they would fdl under PASO. Thiswould necessarily mean thet it is
the unconstitutional elements of PASO that are being applied to SCCL. It is clear that the EA
standard would not apply because the voter guides contain nothing even close to the examples of
express advocacy that the Supreme Court offered in Buckley The voter guides smply describe
the postions of candidates on pro-life issues. It isalso clear that the EC standard would not gpply
to the SCCL because it does not regulate direct mail, which is the means of communication that
SCCL will employ. Therefore, if SCCL does not fall within EA or EC but does fall within PASO,
it seems sdlf-evident that it is the unconstitutionally overbroad elements of PASO that are being
applied to SCCL, and PASO should be ruled unconstitutiona as applied to SCCL.

B. The Definition of “Influence” Violates the Void for Vagueness Doctrine

V ague statutes deny people the right to due process of law. The Due Process Clause of
the Fourteenth Amendment states that no State shall “deprive any person of life, liberty, or
property, without due processof law . . ..” U.S. Const. amend. X1V, 8 1. The Supreme Court
has long held that unclear laws should be found unconstitutional since they deny due process.
Grayned v. Ci of Rockford 408 U.S. 104, 108 (1972) (“It isabasic principle of due process
that an enactment isvoid for vagueness if its prohibitions are not clearly defined.”). The Supreme
Court has concluded that this legal doctrine accomplishes important objectives.

The vagueness doctrine promotes fair warning by ensuring that people can know whether

certain conduct isunlawful. Id. (“Vague laws may trap the innocent by not providing fair
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warning.”), and fair warning is important for at least two reasons. Firgt, it is unjust to punish
people for committing acts that they could not have known were unlawful. Second, laws cannot
deter people from committing harmful acts unless people know what the law requires.

The vagueness doctrine promotes democratic accountability by ensuring that laws have
clear standards. One function of the democratic process isto prevent government abuse of power
by holding governing officials accountable for the laws that they enact. Vague laws destroy
democratic accountability because enforcers of the law can use subjective language to justify
arbitrary and discriminatory enforcement of thelaw. Kolender v. Lawon 461 U.S. 352, 357-58
(1983) (citations omitted) (“[ T]he more important aspect of the vagueness doctrine[ig] . .. the
requirement that alegidature establish minimal guidelines to govern law enforcement. Where the
legidlature fails to provide such minimal guidelines, a criminal statute may permit a standardless
sweep [that] allows policemen, prosecutors, and juries to pursue their personal predilections.”);
Smith v. Goguert15 U.S. 566, 576 (1974) (“Where inherently vague statutory language permits
such selective law enforcement, there isadenia of due process.”); Grayned 408 U.S. at 108-09
(“A vague law impermissibly delegates basic policy mattersto policemen, judges, and juries for
resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and
discriminatory application.”).

Third, the vagueness doctrine protects congtitutional rights. Vague laws that could
regulate constitutional rights are particularly dangerous because they create a chilling effect,
which causes people to restrict their own constitutionally protected conduct. Id. at 109 (“[W]here
a vague statute abut[s| upon sensitive areas of basc First Amendment freedoms, it operatesto

inhibit the exercise of [those] freedoms. Uncertain meanings inevitably lead citizens to steer far
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wider of the unlawful zone.. . . thanif the boundaries of the forbidden areas were clearly
marked.”).

The Supreme Court hasoutlined legd standards to assist in determining whether alaw is
unconstitutiondly vague. The Supreme Court has held on a number of occasonsthat a person of
ordinary intelligence must be able to reasonably understand what conduct is prohibited. Kolender
461 U.S. a 357 (“[T]he void-for-vagueness doctrine requires that apena statute define the
crimina offense with sufficient definitenessthat ordinary people can understand what conduct is
prohibited and in amanner that does not encourage arbitrary and discriminatory enforcement.”);
Hynesv. Mayor &Councilof Oradel| 425 U.S. 610, 620 (1976) (“Ordinance No. 598A must fal
because in certain respects men of common intelligence must necessarily guess at its meaning.”);
Grayned 408 U.S. at 108 (“[W]e insist that laws give the person of ordinary intelligence a
reasonable opportunity to know what is prohibited . . . .”); United St&es v. Natioal Dairy
Products Cop., 372 U.S. 29, 32-33 (1963) (“Void for vagueness simply means that criminal
responsibility should not attach where one could not reasonably understand that his contemplated
conduct is proscribed.”). The Supreme Court has also concluded that laws must provide explicit
standards for enforcement agents to apply. Smith 415 U.S. at 578 (“This absence of any
ascertainable standard for inclusion and exclusion is precisely what offends the Due Process
Clause.”); Grayned 408 U.S. at 108. (“[1]f arbitrary and discriminatory enforcement isto be
prevented, laws must provide explicit standards for those who apply them.”)

The Supreme Court has established standards for determining when a statute should be
declared facially unconstitutional for vagueness, rather than, unconstitutional as applied to

particular facts. The Supreme Court considers a statute to be facialy unconstitutional when the
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vagueness of the law may deter constitutionally protected conduct. Hoffman Estates v. Flipside,
Hoffman EstatesA55 U.S. 489, 494-95 (1982) (citations omitted) (“[Vagueness] challenges to
statutes which do not involve First Amendment freedoms must be examined in the light of the
facts of the case & hand. One to whose conduct astatute clearly goplies may not successfully
challenge it for vagueness.”); National Dairy Productorp, 372 U.S. a 36 (“In this connection
we also note that the approach to ‘vagueness governing a case like thisisdifferent from that
followed in cases arisng under the First Amendment. There we are concerned with the vagueness
of the statute ‘on its face’ because such vagueness may initself deter constitutionally protected
and socially desirable conduct.”). A vague law must have the potential to reach a substantial
amount of conditutionally protected conduct in order for the court to alow afacial challenge.
Kolender 461 U.S. at 358 (“[W]e permit afacia challengeif alaw reaches a substantial amount
of constitutionally protected conduct.”).

The Supreme Court has hdd that not all vague statutes should receive the same level of
scrutiny. The Supreme Court has determined that the conditution tolerates a greater amount of
vagueness in the context of economic regulation because corporations have more information,
more expertise, and they are better able to resort to administrative processes for clarification.
Hoffman Estates155 U.S. at 498-99. The Court has applied greater scrutiny to statutes that have
crimind penalties than those with civil penalties. Id. at 499. The Court has determined that the
most important factor in determining the level of scrutiny should be whether the vague statute
could affect congtitutiona rights, and the Court had held that such situations justify a stringent
vaguenesstest. I1d. (“[ T]he most important factor affecting the clarity that the Constitution

demands of alaw is whether it threatens to inhibit the exercise of constitutionally protected rights.
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If ... thelaw interferes with the right of free peech . . ., amore stringent vaguenesstest should
apply.”); Hynes 425 U.S. a 620 (“The generd test of vagueness applies with particular force in
review of laws dealing with speech.”); Smith 415 U.S. at 573 (“Where a statute’ s literal scope,
unaided by anarrowing state court interpretation, is capable of reaching expresson sheltered by
the First Amendment, the doctrine demands a greater degree of specificity than in other
contexts.”); Baggett v. Bullit 377 U.S. 360, 373 n.10 (1964) (“ Statutes redrictive of or
purporting to place limits to those [First Amendment] freedoms must be narrowly drawn to meet
the precise evil the legislature seeksto curb . . . and . . . the conduct proscribed must be defined
specifically . . . .”).

According to South Carolinalaw, “‘ Influence the outcome of an elective office’ means:

.. . any communication made, not more than forty-five days before an eection, which promotes
or supports acandidateor attadks oropposs a candlate regardless of whether the
communication expressly advocates avote for or againg a candidate.” S.C. Code Ann. 8
8-13-1300(31)(c) (2005) (emphasis added). SCCL contends that the PASO language is so vague
that it lacks any express standards that would adlow a person of ordinary intelligence to comply
with it.

One can think of severd hypothetical stuations whereit would be difficult to know if a
given form of speech would fall within the PASO language. (1) An advertisement just mentions
the name of a candidate. (2) An advertisement mentions the name of a candidate and mentions the
candidat€e s position on an issue. (3) An advertisement mentions the name of a candidate and
explicitly contends that the candidate has the wrong position on the issue. (4) An advertisement is

run in support of proposed legidation whose sponsor is currently running for re-election. (5) An
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advertisement is run asa part of a grassroots lobbying effort to achieve passage of a piece of
legislation, which asks the public to contact alegislator, who hgppensto be running for
re-election, and request that the legislator support the legislation when it comes up for a vote.
There is no way to know which, if any, of these forms of speech would fall within the PASO
language.

The lack of objective guidelines is dangerous because the PA SO language determines
whether an organization is a“ committee” (8 8-13-1300(6)) and whether it has made an
“independent expenditure’ (8 8-13-1300(17)). Corporations that make “independent
expenditures’ and qualify as“committees” must comply with al of the previoudy listed PAC
regulations. Therefore, the vague PASO language has a chilling effect, which causes organizations
to self-censor in order to steer clear of both the need to comply with PAC regulations and the
possihility of facing crimind penalties for failure to comply with PAC regulations that the
organization did not believe it needed to comply with.

The Supreme Court has previoudly held that ssimilar vague language was unconstitutiond
under the due process clause. In Cramp v. Board of Public Instructiothe Supreme Court had to
determine the constitutiondity of a satute that compelled State employees “to swear that they
have never ‘knowingly lent their aid, support, advice, counsel, or influence to the Communist
Party.”” 368 U.S. 278, 285-86 (1961) (emphasis added). The question before the Court was
whether this language was unconstitutionally vague under the Due Process Clause, and the Court
held that it was vague. 1d. The following was the Court’ s reasoning:

The provision is completely lackingn these or any other terms susceptible of

objective measureme Those who take this oath must swear, rather, that they
have not in the unending past ever knowingly lent their “ad,” or “support” or
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“advice,” or “counsel” or “influence’ to the Communist Party. What do these
phrases mean? In the not too distant past Communist Party candidates appeared
regularly and legally on the ballot in many state and local ections. Elsewhere the
Communist Party has on occasion endorsed or supported candidates nominated by
others. Could one who had ever cast hisvote for such a candidate safely subscribe
to this legidative oath? Could alawyer who had ever represented the Communist
Party or its members swear with either confidence or honesty that he had never
knowingly lent his“counsal” to the Party? Could a journalist who had ever
defended the constitutional rights of the Communist Party conscientiously take an
oath that he had never lent the Party his “support? Indeed, could anyone honestly
subscribe to this oath who had ever supportedany cause with contemporaneous
knowledge that the Communist Party also supported it?

The very absudity of these possihilities brings into focus the extraordinary
ambiguityof the statutory language.

Id. a 286 (emphasis added) The Court explicitly hed that the use of the word “ support” in
relation to apolitical actor was uncongtitutionally vague because the term could not be objectively
measured. The Court concluded that the language was so vague that there was no way to
plausibly interpret its applicability to a number of different Stuations. None of the termsin the
PASO language offer any greater degree of specificity than the word “support,” and since one
only needs to fall within one of PASO terms, the fact that the Supreme Court has held that
“support” is vague is enough to render the PASO terminology vague in itsentirety.

The Supreme Court also ruled on language that is similar to PASO in Smith In this case,
the Court had to rule on the congtitutionality of astatute, which required that “[w]hoever publicly
mutilates, tramples upon, defaces or treats contemptuously the flag of the United States . . . shall
be punished by afine. . . or by imprisonment . . ..” Smith 415 U.S. a 568-69. The Defendant in
this case was charged exclusively with publicly treating the flag of the United States
contemptuously, and the Court sought to determine whether the “treats contemptuously” phrase

was uncongtitutionally vague Id. a 567-70. The following was the reasoning for the Court's
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holding that the statute was unconstitutionally vague:

Flag contempt statutes have been characterized as void for lack of notice on the
theory that what is contemptuous to one man may be awork of art to another. . . .
As both courts below noted, casual treatment of the flag in many contexts has
become a widespread contemporary phenomenon. . . . Yet in atime of widdy
varying attitudes and tastes for digplaying something as ubiquitous as the United
States flag or representations of it, it could hardly be the purpose of the
Massachusetts Legidature to make criminal every informal use of the flag. The
statutory language under which Goguen was charged, however, failsto draw
reasonably clear lines between the kinds of nonceremonial treatment that are
criminal and those that are not. Due processrequires that al be informed asto
what the State commands or forbids, and that men of common intelligence not be
forced to guess a the meaning of the criminal law. Given today’ stendenciesto
treat the flag unceremoniously, those notice standards are not satisfied here.

Id. a 573-74 (citations omitted). I n relation to the level of specificity, thereisamost no
distinction between “treat contemptuously” and “oppose” or “attack” except that the former is
probably more specific. After all, a person can oppose or attack a person without treating them
contemptuously, which demonstrates that oppose or attack language is subgtantially broader than
the phrase “treat contemptuously,” which the Supreme Court has ruled is unconstitutiona in the
First Amendment context.

The decision of the Supreme Court in McConnd isnot contrary to the aforementioned
precedents. In McConnd, the Court ruled that PASO language was not vaguein the context of
its applicability to political parties. 540 U.S. at 170 n.64. The following was the Court's
reasoning:

We likewise reject the argument that 8 301(20)(A)(iii) is unconditutionally vague.

The words ‘promote,” ‘oppose,” ‘attack,” and ‘support’ clearly set forth the

confines within which potentia party speakersnust act in order to avoid

triggering the provision. These words provide explicit standards for those who

apply them and give the person of ordinary intelligence a reasonable opportunity to

know what is prohibited. Thisis particuarly the case herg since actions taken by
political partiesare presumed to be in connection wh election campaigns
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Furthermore, should plaintiffs fed that they need further guidance, they are able to

seek advisory opinionsfor clarification, and thereby remove any doubt there may

be as to the meaning of the law.
Id. (citationsomitted). A careful examination of the Court’s holding will reved that it actually
does not address SCCL’s case. San Jose Silicon Valley Chamloé Commerce Political Action
Committee vSan JosgN0.06-04252, 12 (N.D. Ca. 2006) (“The correct reading of McConndl is
not so broad.”).

The Court gated specificdly that it was ruling on the PASO language in the context of
“party speakers,” and the Court made explicit the contextual nature of its holding when it said that
thisis“particularly the case here” with “actions taken by political parties.” Id. a 13 (The Supreme
Court’ s vagueness discussion upholding the BCRA'’ s use of the words* promote,” ‘ oppose,’
‘attack,” and ‘support’ did so in the context of speech by political parties.”). The contextualized
analysis of the Court altered the lega standard that it was applying. When the Court was
determining whether the PA SO language was vague to a person of ordinary intelligence, it was
not speaking about an average member of the general public. The Court was implicitly stating that
PASO was not vague to a politica party of ordinary intelligence since political parties were the
exclusive entities that were subject to the satute. Id. (* Due to the presumption that political
parties act in connection with campaigns, it was reasonable that their members of ‘ ordinary
intelligence’ could ascertain whether party speech promoted, opposed, attacked, or supported a
candidate.”).

In the Supreme Court’s precedents, there is support for the notion that the Court
contextualizes its ordinary person vagueness analysis to the entitiesthat are primarily covered by

the statute. In the Hoffman Estatesase, the Supreme Court concluded:
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These sandards should not, of course, be mechanicadly applied. The degree of

vagueness that the Constitution tolerates -- as well asthe relative importance of

fair notice and fair enforcement -- dependsin part on the nature of the enactment.

Thus, economic regulation is subject to a less grict vagueness test because its

subject matter is often more narrow, and because businesses, which face economic

demandsto plan behavior carefully, can be expected to consult relevant legislation

in advance of action. Indeed, the regulated enterprise may have the ability to clarify

the meaning of the regulation by its own inquiry, or by resort to an administrative

process.
455 U.S. at 498-99. The Supreme Court says here that it contextuadizes its vagueness analysis to
the entity that is subject to the statute. The Court applies a different level of scrutiny to businesses
because they are €elite entities that have substantial resources, which they can expend on legal
resources including attorneys and legal processes (like advisory opinions) to determine the
meaning of astatute. The Court applied virtualy identical analysisin McConnd to political
parties because they, like businesses, are elite entities that often have substantial resources
available to expend on legal resources and to make use of legal processes (like advisory opinions).
This analysis does not apply in the context of the PASO statute in this case because the PASO
language has the potential to subject any organization or person to PAC regulations. S.C. Code
Ann. § 8-13-1300(6, 17) (2005). Non-profit organizations, like SCCL, and the genera public
often cannot afford the legal resources that €elite entities can afford, and the most that such
persons and organizations can often do is read the statute and do ther best to comply with it. In
this case, the court must adjug its analyssto the non-elite persons of ordinary intelligence that
are subject to the statute. Therefore, this court should prefer the Smithand Crampprecedents to
the McConnd precedent because the former cases resolved the vagueness and ordinary

intelligence standard in the context of statutes that were binding on non-specialized persons.

The PASO language is both facidly unconstitutional and unconstitutional as applied to the

Preliminary Injunction Memo 32



activitiesof SCCL. A facial challengeis justified in this case because the gatute is likely to
interfere with a substantial amount of constitutionally protected speech. There are countless
scenarios where First Amendment speech will likely be chilled as aresult of the vague PASO
statute that lacks a clear boundary. Simply ruling this statute unconstitutional as applied to SCCL
would be insufficient because the PA SO language would continue to exist and have the same
chilling effect on other amilarly stuated people and organizations aslong as the language s ill
on the books. This gatute applies to people and organizations who often lack expertise in the law
and who lack the resourcesto consult atorneys. The speech of these people and groups could
continueto be chilled evenif the court rules PASO uncongitutional as applied to SCCL because a
person or organization may just consult the statutory text and not be aware that a court has ruled
that the PASO language is uncondtitutional as applied to them. However, if thiscourt concludes
that afacial challenge is not appropriate, the court should still hold that the statute is vague as
applied to SCCL since SCCL cannot know whether pro-life voter guides fall under the PASO
language.

On the vaguenessissaueg, thereis clearly alikdihood of success on the merits. Because this
isaFirss Amendment issue, the PASO language is presumptively unconstitutional and must be
subject to the highest level of scrutiny. The court should require the greatest degree of specificity
inthis case because the statute affects First Amendment rights, and the statute imposes criminal
penalties. Additionally, prior Supreme Court rulings reveal that other similarly worded statutes
have been ruled vague by the Supreme Court. All of this suggests a clear likelihood of success on
the merits.

Conclusion
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Thisis acasetha involves the most foundationd elements of our democratic system of
government. South Carolina has implemented aregulation that isin direct contravention to the
standards that the Supreme Court has established to protect our fundamenta First Amendment
freedoms. Isthere anything that should be more scrutinized than a law that proposes to regulate
the ability of a non-profit organization to educate the public about the postions of candidates on
issues? Having demonstrated a likelihood of success on the merits and by effect having established
the other elements required for a preliminary injunction in the context of the First Amendment, we
respectfully ask that this court enjoin the Defendants in order to preserve the status quo against

any possible enforcement actions.
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James Bopp, Jr.*

Indiana State Bar No. 2838-84

JAMES MADISON CENTER FOR FREE SPEECH
Boprpr, COLESON & BOSTROM

1 South 6th Street

Terre Haute, IN 47807-3510

Ph: 812/232-2434

Fx: 812/235-3685

Lead Caunsd for Plaintiff

*Pro Hac ViceMotion filed October 3, 2006
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Respectfully submitted,

/s/ Karl S. Bowers

Kevin A. Hall, Bar No. 5375

Karl S. Bowers, Jr., Bar No. 7716

NELSON MULLINS RILEY & SCARBOROUGH,
LLP

Meridian, 17th Hoor

1320 Main Street

Columbia, SC 29201

Ph: 803/255-9650

Fx: 803/255-9046

Locd Counsel for Plaintiff



Certificate of Service

| certify that the foregoing document was served on on the following Defendants counsel

October 4, 2006, by the Court’s CM/ECF notice service:

Cathy Lynne Hazelwood Henry McMaster, Attorney General

State Ethics Commission John W. Mclintosh, Deputy Atty. Gen.
5000 Thurmond Mall, Suite 250 Emory Smith, Deputy Atty. Gen.
Columbia, SC 29201 Office of South Carolina Attorney General
Ph: 803/253-4192 P.O. Box 11549

Fx: 803/253-7539 Columbia, SC 29211

Email: cathy@sc.gov Ph: 803/734-5089

Counsel 6r Commission Mebers Fx: 803/734-2981

Email: agesmith@ag.state.sc.us
Counsel for Attorney General

/sl Karl S. Bowers, Jr.

Kevin A. Hall, Bar No. 5375

Karl S. Bowers, Jr., Bar No. 7716

NELSON MULLINS RILEY & SCARBOROUGH,
LLPMeridian, 17th Hoor

1320 Main Street

Columbia, SC 29201

Ph: 803/255-9650

Fx: 803/255-9046

Locd Counsel for Plaintiff
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