UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
TOPEKA DIVISION

KANSAS JUDICIAL REVIEW, HONORABLE
CHARLES M. HART, HONORABLE ERIC
R. YOST, and ROBB RUMSEY,

Plaintiffs,
V.

MIKE L. STOUT, in his official capacity as

a Member of the Kansas Commission on
Judicial Qualifications; JENNIFER L. JONES,
in her official capacity as a Member of the
Kansas Commission on Judicial Qualifications;
NANCY ANSTAETT, in her official capacity
as a Member of the Kansas Commission on
Judicial Qualifications; PATRICK

BRAZIL, in his official capacity as

a Member of the Kansas Commission on
Judicial Qualifications; THEODORE

B. ICE, in his official capacity as a

Member of the Kansas Commission on
Judicial Qualifications; CHRISTINA
PANNBACKER, in her official capacity

as a Member of the Kansas Commission on
Judicial Qualifications; WILLIAM B.
SWEARER, in his official capacity as a
Member of the Kansas Commission on
Judicial Qualifications; CAROLYN
TILLOTSON, in her official capacity as a
Member of the Kansas Commission on
Judicial Qualifications; ROBERT

FLEMING, in his official capacity as a
Member of the Kansas Commission on
Judicial Qualifications; BRUCE BUCHANAN,
in his official capacity as a Member of the
Kansas Commission on Judicial Qualifications;
MARY DAVIDSON COHEN, in her

official capacity as a Member of the Kansas
Commission on Judicial Qualifications;
ROBERT A. CREIGHTON, in his official
capacity as a Member of the Kansas
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Commission on Judicial Qualifications;
DAVID J. KING, in his official

capacity as a Member of the Kansas
Commission on Judicial Qualifications;
LAWRENCE E. SHEPPARD, in his official
capacity as a Member of the Kansas
Commission on Judicial Qualifications;
EDWARD G. COLLISTER, JR., in his official
capacity as Commission Examiner for the
Kansas Commission on Judicial Qualifications;
STANTON A. HAZLETT, in his official
capacity as Disciplinary Administrator;
FRANK D. DIEHL, in his official capacity as
Deputy Disciplinary Administrator;
ALEXANDER M. WALCZAK, in his official
capacity as Deputy Disciplinary Administrator;
JANITH A. DAVIS, in her official capacity as
Deputy Disciplinary Administrator; and
GAYLE B. LARKIN, in her official capacity as
Admissions Attorney,

Defendants.
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AMENDED VERIFIED COMPLAINT FOR INJUNCTIVE AND DECLARATORY

RELIEF

COME NOW Plaintiffs Kansas Judicial Review (*KJR’) — formerly, Kansas Judicial
Watch and KIW (seeExhibit L) — Honorable CharlesM. Hart, Honorable Eric R. Yost, and Robb
Rumsey and, for their Amended Complaint against the Defendants, state the following:

Introduction

1. Thisis acivil action for declaratory and injunctive relief arising under the First and
Fourteenth Amendments to the Constitution of the United States. It concerns the constitutionality of
portions of Canon 5A(3)(d)(l) and (ii), Canon 3E(1), Canon 5C(2), and Canon 5A(1)(e). It aso
concernsthe constitutionality of the Kansas Judicial QudificationsCommission’ s(*the Commission”)

enforcement policy of Canon 5A(3)(d)(1) and (ii) as contained in the Kansas Judicial Ethics Opinions
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JE 100 and 139 and the Commission’ s enforcement policy of 5C(2) as contained in Opinions JE 100
and 117.

2. Canon 5A(3)(d)(1) and (ii) (“commitsclause™) providethat judicial candidates* should
not make pledges or pmisesof conduct in office other than the faithful and impartial performance
of the duties of the office” (“pledge or promise clause”) or “make statements that commit or appear
to committhe candidate with respect to cases, controversiesor issuesthat arelikely to come before the
court . . .."” (emphases added).

3. The pledges and promises clause and the commits clause, both on their face and as
applied to the 2006 Kansas Judicial Review Candidate Questionnaire (“2006 Candidate
Questionnare™), are unconstitutional in that they infringe upon constitutionally protected free speech
and association. Canon 5A(3)(d)(1) and (ii) chillsjudicial candidates free speech inthe overbreadth
and vagueness of its language and in its application to the 2006 Candidate Questionnaire and in the
Commission’ senforcement policy by prohibiting candidates from expressing their views on legal and
political issues, and thus, from responding to the 2006 Candidate Questionnaire that seeksto ascertain
the candidates’ views on issues. As a consequence, Canon 5A(3)(d)(I) and (ii) also inhibits KJR from
receiving judicial candidates’ responsesto the questionsand from publishing any substantiveresponses
for fear of exposing responsive candidates to discipline, to this degree prohibiting KJR and other
interested citizensfrom receiving and publishing candidates' political speech and prohibiting KJR from
exercising its freedom of speech.

4. Canon 3E(1) (“recusal provision”) requires ajudge to disqualify himself or herself in
a proceeding in which the judge’s “impartiality might reasonably be questioned.” Defendants may

enforcethisCanon against judicial candidateswho announcetheir viewson disputed legal and political
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issues. Because of the vagueness and overbreadth of the recusal provision, judges are forced to choose
between speech and their duties, and KJR is forced to decide between silence and publishing judicial
candidates’ responses and potentidly subjecting those candidatesto discipline — achoice that chills
free speech and association — thereby violating the First and Fourteenth Amendments to the United
States Constitution.

5. Plaintiffs complain that the recusal provision as applied to the 2006 Candidate
Questionnaire violates the First Amendment, insofar asit can be applied to prevent judges who have
exercised their right to announce their views on disputed legal and politicd issues from hearing cases
that address the issues on which they have spoken.

6. The solicitation-for-support clause of Canon 5C(2) provides, in relevant part, that “a
candidate shall not personally . . . solicit publicly stated support.”

7. The solicitation-for-support clause of Canon 5C(2), facially and asapplied to the 2006
Candidate Questionnare, and the Commiss on’ senforcement policy unconstitutionally infringe onthe
protected rights of free speech and association possessed by judicial candidates, KJR, and interested
citizens. Canon 5C(2) chillsjudicial candidates free speech in the overbreadth and vagueness of its
language andinitsapplication to the 2006 Candidate Questionnaire and the Commi ssion’ senforcement
policy by prohibiting candidates from expressing their views on legal and politica issues, and thus,
from responding to the 2006 Candidate Questionnairethat seeksto ascertain the candidates' viewson
issues. Asaconsequence, Canon 5C(2) also inhibitsKJR from receiving judicial candidates’ responses
to the questions and from publishing any substantive responses for fear of exposing responsive
candidatesto discipline, to thisdegree prohibiting KJR and other interested citizensfrom receiving and

publishing candidates' political speech and prohibiting KJR from exercising its freedom of speech.
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8. The solicitation-for-support clause of Canon 5C(2), on its face and as applied to
nomination petitions, and the Commission’ senforcement policy violate the constitutionaly protected
rightsof freedom of speech and association of judicial candidates by prohibiting them fromgoing door-
to-door to speak with citizens and ask for nomination petition signatures. Canon 5C(2) chillsjudicia
candidates free speech in the overbreadth and vagueness of its language and in its application to
nomination petitions and in the Commission’ s enforcement policy by restricting judicial candidates
right to engage in political speech.

9. The solicitation-for-funds clause of Canon 5A(1)(e) provides, in relevant part, that a
judgeor candidateshall not “solicit fundsfor . .. apolitical organization....” A campaigncommittee
isa“political organization” within the meaning of the definition of theterm. SeeAdvisory OpinionlE
82 (May29, 1998), attached as Exhibit M. Thus, judges and judicial candidates cannot solicit funds
for their campaign committees.

10.  The solicitation-for-funds clause of Canon 5C(2) provides, in relevant part, that “a
candidate shall not personally solicit . . . campaign contributions.. . ..

11.  The solicitation-for-funds clauses of both Canon 5C(2) and Canon 5A(1)(€) , on their
facesand as applied, violatethe constitutionally protected rights of freedom of speech and association
in that they each prohibit judicial candidates from personally soliciting campaign contributions from
those who wish to support them. The solicitation-for-funds clauses are not narrowly tailored, but are
instead vague and overbroad, preventing judicial candidates from exercising their free speech rights.

12.  Canon5A(1)(b) (“endorsement clause™) providesthat ajudgeor judicial candidate may
not “publicly endorse or publicly oppose another candidate for public office.” Canon 5C(1)(b)(iv)

makes one exception to this provision, providing that ajudge or judicial candidate, “when a candidate
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for election,” may “ publicly endorse or publicly oppose other candidates for the same judicial office
in apublic election in which the judge or judicial candidate isrunning.”

13.  Canon 5A(1)(b) burdensand chillsjudicial candidates free speechin the overbreadth
and vagueness of itslanguage and in its application by restricting judicial candidates' right to engage
in political speech by, without compelling reason, forbidding judicial candidates from endorsing
candidates in other races.

Jurisdiction and Venue

14.  Thisactionarisesunder Section 1 of the Civil RightsAct of 1871, 17 Stat. 13,42 U.S.C.
8§ 1983, and the First and Fourteenth Amendments to the Constitution of the United States.

15.  Thejurisdictionof thisCourt over theclaimsarising under 42 U.S.C. § 1983 isfounded
upon 28 U.S.C. § 1343(a). The jurisdiction over the claims arising under the First and Fourteenth
Amendments is founded upon 28 U.S.C. §8 1331 and 1343(a).

16.  Venueinthisdistrict is proper pursuant to 28 U.S.C. § 1391(b).

Parties

17.  Plantiff KIR, formerly KW, isapolitical action committee registered in the state of
Kansas. KJR is not associated with any political candidate, politica party, or campaign committee.
KJR's office is located in the city of Andover in Sedgwick County, Kansas. KJR’s Political Action
Committee Registration Statement and Statement of Organization are attached as Exhibits A and B
respectively. KR’sname change occurredinJuly of 2006. SeeExhibit L. Paintiff KIR intendsto use
its2006 Candidate Questionnaireto gather and publish judicial candidates' viewsonlegal andpolitical

issues and intends to do the same in future elections.
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18.  Plaintiff Honorable Charles M. Hart is an individual and resident of Kansas. He lives
in Bruno Township, Kansas, in Butler County.

19.  Plaintiff Robb Rumsey is an individual and resident of Kansas. Helivesin Wichita,
Kansas, in Sedgwick County.

20.  Plaintiff Honorable Eric R. Yost is an individual and resident of Kansas. Helivesin
Wichita, Kansas, in Sedgwick County.

21.  TheDefendantsarethe membersof the Kansas Commission on Judicial Qualifications,
suedintheir official capacities: Jennifer L. Jones, Nancy S. Anstaett, J. Patrick Brazil, TheodoreB. Ice,
Christina Pannbacker, William B. Swearer, Carolyn Tillotson, Robert J. Fleming, Bruce Buchanan,
Mary Davidson Cohen, Robert A. Creighton, David J. King, Lawrence E. Sheppard, and MikeL. Stout,
as well as the Commission Examiner, Edward G. Colliger, Jr. The Commission, created pursuant to
the Kansas Constitution, Article 3, § 15 and the inherent power of the Kansas Supreme Court, is
empowered to receive and order the invedigation of complaints regarding judicial conduct, to
determine whether to bring formal charges againg ajudicial officer, and to present its casein support
of the charges before the Commission hearing Panel. SeeKan. S. Ct. R. 602-607.

22. Defendants also include Disciplinary Adminidrator Stanton A. Hazlett, Deputy
Disciplinary Administrator Frank D. Diehl, Deputy Disciplinary Administrator Alexander M. Wal czak,
Deputy Administrator Janith A. Davis, and Admissions Attorney Gayle B. Larkin, all sued in their
official capacities as employees of the Kansas Disciplinary Administrator’s Office. Kansas Rule of
Professional Conduct 8.2(b) providesthat a“lawyer who isacandidatefor judicial officeshal comply

with the applicable provisions of the code of judicial conduct.” Kansas Rule of Professional Conduct
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2050 provides that the Disciplinary Administrator “shall have the power and duty” to act, in effect,
as prosecutor in any matter involving alleged violation of the Code of Professional Conduct.
Facts

23.  Plaintiff KJR gathersinformation and publishesquestionnairesto educatecitizensabout
judicial candidates. KJR intends to publish responsesto its 2006 Candidate Quegtionnaire of judicial
candidatesbefore the primary election on August 1, 2006, and responses to the same questions sent to
candidates of the November General Election of 2006, and it also intendsto do so in future elections.

24, Plaintiff Robb Rumsey isacandidatefor district court judge in Sedgwick County in the
2006 general election, and heintends to run in future judicial elections thereafter. He would like to
express his views on various legal issues, but will not do so because he fears discipline under the
canons. Stating his views on various legal and political issues, including answering the 2006
Questionnaire, would neither cause him to be biased against partiesnor affect hisopmindednessin any
particular case or class or type of case.

25.  Plaintiff Honorable Charles M. Hart is a Kansas state district court judge in Butler
County. He publicly states that he is a candidate for re-election in 2008 — thus, he is a “judicial
candidate” as defined by Kansas Code of Judicial Conduct, Terminology— and heintendsto runin
futurejudicial electionsthereafter. Hewould liketo go door-to-door to ask votersto sign anomination
petition so that he can qualify asacandidate for election, but will not do so because hefearsdiscipline
under the canons.

26.  Plaintiff Honorable Eric R. Yost is presently a state digrict court judge in Sedgwick
County, Kansas. He publicly states that he is a candidate for re-election in 2008 — thus, he is a

“judicial candidate” as defined by Kansas Code of Judicial Conduct, Terminology— and he intends
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to run in future judicial elections thereafter. In the forthcoming November 2006 election and in
electionsthereafter, he would both like to endorse K ansas state candidates for public office other than
hisownandto personally salicit fundsfrom non-lawyers, but will do neither because hefearsdiscipline
under the Kansas Canons.

27.  Plaintiff HonorableEricR. Y ost would also liketo publicly endorseand publicly oppose
certain political candidatesfor public office who are not candidatesfor his judicial office, but who are
candidatesfor [judicial, legidative, and positions sought on local, state and federal levels|, but will
not do so because he fears discipline under the canons.

28.  In February 2006, KJR mailed an explanatory cover letter and a “2006 Judicial
Candidate Questionnaire” to all judicial candidatesin Sedgwick County, Kansas, and to all nine of the
KansasCourt of Appealsjudges. SeeExhibits C and D respectively. The 2006 Candidate Questionnaire
explained that responses to the 2006 Candidate Questionnaires were due by March 13, 2006.

29. KJR received seven responses from judicial candidates. Of these, al but one of the
candidatesdeclined to respond toall of the questionsinthe 2006 Candidate Questionnaire. SeeExhibit
E. The candidates that declined to answer adopted the following statement provided on the
questionnaire as their reason for doing so:

This response indicates that | would answer this question, but believe that | am or

may be prohibited from doing so by Kansas Canon of Judicial Conduct 5A(3)(l) and

(i1), which forbidsjudicial candidatesfrom making “ pledgesor promises of conduct

in office other than the faithful and impartial performance of the duties of theoffice”

or “ statements that commit or appear to commit the candidate with respect to cases,

controversies or issues that are likely to come before the court.” This response also

indicatesthat | would answer this question, but believethat, if | did so, then | will or

may be required to recuse myself as a judge in any proceeding concerning this

answer on account of Kansas Canon 3E(1), which requires a judge or judicial

candidate to recuse him or herself when “the judge’ simpartiality might reasonably
be questioned . . .”
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30. Onecandidate provided substantive answers to the questionnaire, but KJR will not
publish the answersto prevent the possibility of subjecting that candidate to discipline based on the
other candidates' responses and Advisory Opinion JE 139.

31. Because KJR wanted to receive substantive responses from judicia candidates, it
asked both the Commission and the Judicial Ethics Advisory Panel whether judicial candidatescould
respond to the 2006 Candidate Questionna rewithout fear of discipline. However,in correspondence
dated March 15, 2006, the Secretary of the Commission responded that the Commission does not
render advisory opinions, and noted that judges may seek opinionsfromthe Judicial EthicsAdvisory
Panel. SeeExhibit F. Smilarly, in correspondence dated March 22, 2006, the Clerk of the Appel late
Courts of Kansas informed KJR that itsrequest to the Judicial Ethics Advisory Panel asking for an
advisory opinion could not be granted because, under Rule 650(b) of the Rules Relating to Judicial
Conduct, “[r]equests will be accepted only from persons subject to Supreme Court Rule 601A et
seq’ See Exhibit G. Supreme Court Rules provide that the panel will only accept requests for
opinions from judicial candidates.

32.  TheJudicia Ethics Advisory Panel issued Judicial Ethics Opinion JE 100 in August
2000. SeeExhibit H. The mgority opinion stated that a judicial candidate could not answer a
guestionnaire sent by a local newspaper deciding whether to endorse the judge for retention in
office. 1d. The majority opined that responding to the questionnaire would be a request for
endorsement and would violate Canon 5C(2)’ s mandate that candidates “shall not personadly . . .
solicit. . . publicly stated support . . . .” Id. at H-2. The minority stated that the judge could respond
to the questionnaire but must be “ever mindful of the Canons of Judicial Conduct, and particularly

Canon 5,” although the minority did not specify which provision of Canon 5 to which it referred.
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Id. The Commission added the following note to the opinion: “The Commission on Judicial
Qualifications respectfully rejects the mgjority view and adopts the minority view as expressed in
JE 100. The Commission is not bound by advisory opinions.” 1d.

33.  Plaintiff judicial candidate Robb Rumsey also asked the Judicial Ethics Advisory
Panel whether he could respond to the questionnaire without fear of discipline. SeeExhibit I. The
Panel issued Advisory Opinion JE 139, which stated that he may not answer the 2006 Candidate
Questionnaire, citing Canon 5A(3)(d)(l) and (ii) as its basis. SeeExhibit J. The Panel would not
expound on the question of the canons' constitutionality, stating that the issue should instead be
directed to the courts. Id. at J-2. Subsequently, aNote added to this Advisory Opinion on August
2, 2006, observed that the Commission on Judicial Qualifications rejected the Advisory Panel’s
conclusionin JE-139, gating that “judgesand judicial candidates are allowed to publicly announce
their views on legal, political, or other issues.”

34. KJR wants to publish information on the views of judicial candidates on legal and
political issuesin order to educate and inform citizens. It wishesto accomplish thisby receiving and
publishing information fromthe judicial candidates regarding their views on disputed political and
legal issues, as in the questions included in the 2006 Candidate Questionnaire. SeeExhibit D.

35.  However, Canons 5A(3)(d)(l) and (ii) and 5C(2), both on their face and as applied,
and the Commission’s enforcement policy chill judicial candidates’ exercise of their speech and
association rights. Judicial candidates are unable to make their views known so that the dectorate
may intelligently evaluatethe candidates’ persond qualitiesand their positionsonvita publicissues
before choosing among them on election day. Buckley v. ¥leqg 424 U.S. 1, 52-53 (1976). Judicial

candidatescannot tell the publictheir viewsondisputed political and legal issues. RepublicarParty
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of Minnesota WVhite 536 U.S. 765, 788 (2002). By prohibiting judicial candidatesfrom exercising
their freedom of speech onlegal and political issuesof concern to thevoters, Canon 5A(3)(d)(1) and
(i) requires judicia candidates to withhold essentid or important information from the voters as
they seek to educate themselves and participate fully in democracy.

36. As aresult of Canons 5A(3)(d)(l) and (ii) and 5C(2) and the Commission’s
enforcement policy, although KJR would like to publish and distribute the answers to the 2006
Candidate Questionnaire, KJR is now unableto fully exercise itsfree speech and association rights
to receive and publish political information, since thejudicial candidates must refuse to answer the
guestionsin the 2006 Candidate Questionnaire. Further, if KIR publishes the substantive responses
it hasreceived, it fearsit will subject the responsive judicia candidate to discipline.

37. In addition, Plaintiff Robb Rumsey, asajudicial candidate, is unableto exercise his
freedom of speech and right of association because Canons5A(3)(d)(1) and (ii) and 5C(2) and the
Commission’s enforcement policy require judicial candidates to withhold essential or important
information from voters.

38. KansasJudicia Canon 3E(1) requires ajudge to disqudify himself or hersdf ina
proceeding in which the judge’ s “impartiality might reasonably be questioned.”

39. However, Canon 3E(1), as applied to the 2006 Candidate Questionnaire, violates
judges’ free speech and association rights. Judges are inappropriately presumed to be partial on an
issue because of a previous statement about a particular side of the issue, when they may, in fact,
have reconsidered their position. White 536 U.S. at 783. By requiring judges to recuse themselves
because of statements made during the election process, Canon 3E(1), as applied to the 2006

Candidate Questionnaire, forcesjudicial candidatesto refrain from speaking on issues essential to
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voters decision-making process during elections, and forces KJR to refrain from publishing any
answers it receives, thereby violating Plaintiffs’ free speech and free association rights.

40. Persons in Kansas may qualify as candidates for the ballot by either filing a
nomination petition or by filing a declaration of intention accompanied by payment of afiling fee.
Kan. Stat. Ann. § 25-205. Thefiling feefor acandidate for officein which the salary isover $1,000
per year amounts to 1% of ayear’s salary for the office sought. Kan. Stat. Ann. § 25-206.

41.  In March 2004, the Kansas Judicial Ethics Advisory Panel issued Judicial Ethics
Opinion 117, which stated that a judicial candidate may not seek signatures for a nomination
petition. SeeExhibit K. The Panel reasoned that “a signature on a public document would be
publicly stated support,” in violation of Canon 5C(2)’s prohibition of a candidate personally
soliciting publicly stated support. Id.

42.  Judge Hart would like to go door-to-door to seek nomination petition signaturesin
hisnext election, as he has donein each of hislast threeelections—in 1996, 2000, and 2004 —before
JE 117 was issued.

43.  The solicitation-for-support clause of Canon 5C(2), both on its face and as applied
to Judge Hart, and the Commission’ s enforcement policy chill candidates' exercise of their speech
and association rights. Campaigning for an elected public office “necessarily entails . . . seeking
endorsements’ from citizensin the community. Weavew. Bonner309 F.3d 1312, 1322 (11th Cir.
2002) (citation omitted). The solicitation-for-support clause “depends wholly upon the subject
matter of the speech for its invocation” and, moreover, the clause prohibits speech that is of the
highest order — political speech. RepublicanParty v.White 416 F.3d 738, 763-64 (8th Cir. 2005).

“*It can hardly be doubted that the constitutional guarantee[of the freedom of speech] hasitsfullest
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and most urgent application precisely to the conduct of campaigns for political office’” Id. at 764
(quoting Bekley, 424 U.S. at 15) (other quotation omitted) (alteration in original).

44. Asaresult of Canon 5C(2) and the Commission’s enforcement policy, although
Judge Hart would like to go door-to-door to seek nomination petition signaturesin hisnext election,
he is now unable to exercise his speech and association rights by doing so, and as a result, his
freedom of speech and association rights are violated.

45.  JudgeY ost wouldliketo personally solicit fundsfrom those non-attorneyswho wish
to support him by going door-to-door, making personal phone calls, and signing letters asking for
financial support. Judge Y ost does not wish to solicit fundsin hisofficial capacity asajudge, to
use any official facility, instrument, or personnel in order to gain support or contributions, or to
solicit funds from those he knows to be attorneys, but only wishes to exercise his constitutiond
rights to free speech and association as a judicial candidate. However, the solicitation-for-funds
clauseson their facesand as applied to Judge Y ost asajudicial candidate, prohibit Judge Y ost from
doing so, and as aresult, his freedom of speech and association rights are violated.

46.  Judge Yost also wishes to publicly endorse and publicly oppose certain political
candidates for public office who are not candidates running for his judicial office, but who are
candidates for [judicial, legidlative, and positions sought on local, state and federal levels|.
Campaigning for an elected public office“ necessarily entails. . . endorsements.” Weavey309 F.3d
at 1322 (citation omitted). Crucially, the endorsement clause “depends wholly upon the subject
matter of the speech for its invocation” and, moreover, the clause prohibits speech that is of the
highest order — political speech. White 416 F.3d & 763-64 . “*It can hardly be doubted that the

constitutional guarantee [of the freedom of speech] has its fullest and most urgent application
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precisely to the conduct of campaigns for political office.”” Id. at 764 (quoting Bekley, 424 U.S.
at 15) (other quotation omitted) (alteration in original).

47.  Canonb5A(1)(b) forbidsJudge Y ost from publicly endorsing or opposing candidates
of any kind running for any public office other than his own, and thus Canon 5A(1)(b) onits face
and as applied to Judge Y ost as ajudicial candidate violate his freedom of speech and association
rights.

48. Immediate and irreparable injury, loss, and damage has occurred and will continue
to occur as a result of the pledges and promises clause and the commits clause of Judicial Canon
5A(3)(d)(1) and (ii) and the Commission’ senforcement policy of the solicitation-for-support clause
of Canon 5C(2), the solicitation-for-funds clauses of Canon 5C(2) and Canon 5A(1)(e), the
endorsement clause of Canon 5A(1)(b), and the application of the disqualification requirements of
Canon 3E(1) to responses to the 2006 Candidate Questionnaire, thus chilling Plaintiffs’ free speech
and free association rights.

49.  Plaintiffs have exhausted dl extra-judicial means at their disposal to resolve this
matter before proceeding to file this Complaint.

50.  Plaintiffs have no adequate remedy at law.

COUNT I

Canon 5A(3)(d)(I) and (ii)’s “Pledges and Promises” Clause and “Commits”

Clause Are, on Their Face, Unconstitutionally Vague and Overbroad,

Prohibiting and Chilling Plaintiffs’ Freedom of Speech and Association.

51. Plaintiffs reallege the preceding paragraphs.

52. Canon 5A(3)(d)(1) and (ii) provides that judicial candidates “should not make

pledges or promises of conduct in office other than the faithful and impartia performance of the
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dutiesof theoffice” or “ make statementsthat commit or appear to commit the candidate with respect
to cases, controversiesor issues that are likely to come beforethe court . . . .”

53.  Adtatuteisimpermissibly vague®if it failsto provide peopleof ordinary intelligence
areasonable opportunity to understand what conduct it prohibits.” Jordan v.Pugh 425 F.3d 820,
824-25 (10th Cir. 2005) (citing Hill v. Coloradq 530 U.S. 703, 732 (2000) (citing City ofChicago
v. Morales 527 U.S. 41, 56-57 (1999))).

54.  Canon 5A(3)(d)(I) and (ii) does not adequately define the pledges and promises
clause or the commits clause since judicial candidates who wish to engage in constitutionally
protected speech by announcing their views on disputed political and legal issues believe that these
clauses prevent them from making such announcements. SeeExhibit E. Likewise, KJR fears that
judicial candidateswho have answered the questionnairewill be subject to disciplinefor announcing
their views and has refrained from publishing their responses as a consequence. As such, Canon
5A(3)(d)(1) and (ii) chills speech and is a vague, facially unconstitutional regulation of protected
political speech under the First and Fourteenth Amendments.

55. Anoverbroad law isto be faciadly invalidated if the burden it places on protected
speech is “not only . . . real, but substantiad as well, judged in relation to the statute’s planly
legitimate sweep.” Jordan 425 F.3d at 828 (citing Broadrick v. Oklahoma413 U.S. 601, 615
(1973)); see North Bkota Fary Alliance v.Bader 361 F. Supp. 2d 1021, 1038 (D. N.D. 2005).

56. Canon 5A(3)(d)(1) and (ii) sweeps constitutionally protected announcements of
personal views on disputed legal and political issues within the sphere of prohibited speech under
the Canon, deterring judicial candidates from announcing their views and deterring KJR from

publishing any answersjudicial candidates have given announcing their views. Thus, the Canonis
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anoverbroad, unconstitutional regulation of protected political speech under the First and Fourteenth
Amendments. See Whiteg36 U.S. at 788.
COUNT 11

The Commission on Judicial Qualifications’ Enforcement Policy of the Pledges

and Promises Clause and the Commits Clause as Expressed in Advisory

Opinions JE 100 and JE 139 On its Face Unconstitutionally Chills and Prohibits

Plaintiffs’ Freedom of Speech and Association.

57.  Plaintiffs reallege the preceding paragraphs.

58.  Canon 5A(3)(d)(l) and (ii) provides that judicial candidates “should not make
pledges or promises of conduct in office other than the faithful and impartial performance of the
duties of the office” or “make statements that commit or appear to commit the candidate with
respect to cases, controversies or issues that arelikely to come beforethecourt . . . ."

59.  TheJdudicia EthicsAdvisory Panel issued JE 100in August 2000. SeeexhibitH. The
majority opinion stated that a judicial candidate could not answer a questionnaire sent by alocal
newspaper deciding whether to endorsethejudgefor retention in office. Id. The majority opined that
responding to the questionnaire would be a request for endorsement and would violate Canon
5C(2)’ s mandate that candidates “shall not personally . . . solicit . . . publicly stated support . .. ."
Id. at H-2. The minority stated that the judge could respond to the questionnaire but must be “ ever
mindful of the Canonsof Judicial Conduct, and particularly Canon 5,” although the minority did not
specify which provision of Canon 5 to which it referred. 1d. The Commission added the following
note to the opinion: “The Commission on Judicial Qualifications respectfully rejects the mgority

view and adopts the minority view as expressed in JE 100. The Commission is not bound by

advisory opinions.” 1d.
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60.  The Judicial Ethics Advisory Panel issued JE 139 on April 17, 2006. The opinion
stated that a candidate may not answer KJR's 2006 Candidate Questionnaire, citing Canon
5A(3)(d)(1) and (ii). SeeExhibit J. The Panel would not expound on the question of the Canons
constitutionality, advising that the question should be directed to the courts. Id. at J-2.

61.  The 2006 Candidate Questionnaire asksjudicial candidatesto announcetheir views
on disputed political and legal issues. Such announcements are protected political speech under
White 536 U.S. at 788.

62. TheCommission’senforcement policy sweepsjudicial candidates constitutionally
protected announcedviewson disputed legal and political issuesinto the sphereof speech prohibited
by the Kansas Judicial Canons and, thus, is a facially unconstitutional policy governing judicial
political campaign speech and association, see Buckley v. lllinois Judicial Inquiry B897 F.2d 224,
231 (7th Cir. 1993), and isin direct violation of White 536 U.S. at 788.

63.  Additionaly, KJR cannot publish or receive information from judicial candidates
announcing their political and legal views, violating their rights to free speech and association.

64. KJIRbelievesthat judicia candidates that answer the questionnaire may be subject
to disciplinary proceedings for violation of the Commission’s enforcement policy of Canon
5A(3)(d)(1) and (ii), even though the questionnaire only asks judicid candidatesto announcetheir
views on disputed legal and palitical issues. As a consequence, the Commission’s enforcement
policy is vague and overbroad in its application, imposing afacially unconstitutional regulation of
protected political speech and association in violation of the First and Fourteenth Amendments of

the United States Constitution.
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65. The Commission’s enforcement policy must be enjoined on its face and as applied
to the 2006 Candidate Questionnaire asin violation of the First and Fourteenth Amendments of the
United States Constitution.

COUNT 111

Canon 5A(3)(d)(I) and (ii)’s Pledges and Promises Clause and Commits Clause,

as Applied to the 2006 Candidate Questionnaire, Unconstitutionally Prohibit

and Chill Plaintiffs’ Freedom of Speech and Association.

66.  Plaintiffs reallege the preceding paragraphs.

67.  Canon 5A(3)(d)(l) and (ii) provides that judicia candidates “should not make
pledges or promises of conduct in office other than the faithful and impartial performance of the
dutiesof theoffice” or “ make statementsthat commit or appear to commit thecandidate with respect
to cases, controversiesor issuesthat are likely to come before the court . . . "

68. KJR’ s2006 Candidate Questionnaireasksjudicial candidatesto announcetheir views
on disputed political and legal issues. Such announcements are protected political speech under
White,536 U.S. at 788.

69.  Canon 5A(3)(d)(1) and (ii)’s pledges and promises clause and commits clause, as
appliedto the 2006 Candidate Questionnaire, sweep judicial candidates’ announced personal views
ondisputed legal and political issuesinto the sphere of speech prohibited by the Kansas Canons, and
thus constitute an unconstitutionally overbroad application of rules governing judicial political
campai gn speech and association, seeBuckley 997 F.2d at 231, and arein direct violation of White
536 U.S. at 788.

70.  Further, judicial candidates fear that Canon 5A(3)(d)(l) and (ii), as applied to the

2006 Candidate Questionnaire, prohibits them from responding to the 2006 Candidate
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Questionnaire. Likewise, KJR fearsthat thejudicial candidate who answered most of the questions
posed by the 2006 Candidate Questionnairemay be exposedto disciplinary proceedingsfor violation
of this Canon, even though the 2006 Candidate Questionnaire only asks judicial candidates to
announce their views on disputed legal and politicd issues. As a consequence, the pledges and
promises clause and commits clause of Canon 5A(3)(d)(I) and (ii) are vague in application,
constituting aunconstitutional regulation of protected political speech and association, inviolation
of the First and Fourteenth Amendments of the United States Constitution.
COUNT IV

Canon 3E(1)’s Recusal Provision Is Unconstitutional as Applied to the 2006
Candidate Questionnaire.

71.  Plaintiffs reallege the preceding paragraphs.

72.  Canon 3E(1) specifically requires judges to recuse themselves when a*judge’s
impartiality might reasonably be questioned. . . .”

73.  Canon 3E(1), asapplied to the 2006 Candidate Questionnaire, hasthe effect of chilling
speech, because judicial candidates refrain from responding to the 2006 Candidate Questionnaire and
from thereby announcing their viewson disputed legal and political issuesraisedinajudicial campaign
for fear they must | ater recuse themselvesfrom proceedingsrel ating to such issues. Judicial candidates
have the constitutional right to announcetheir views on legal and political issues. White,536 U.S. a
788. Likewise, the canon chills the KJR's speech by discouraging publication of the views of
candidates who do respond for fear of exposing such candidates to discipline. Moreover, the canon
deprivesPlaintiff Robb Rumsey of hisright toinform votersof hisviewsondisputed |egal and political

issues. Such an effect is in violation of the First and Fourteenth Amendment rights of freedom of
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speech. Consequently, Canon 3E(1), as applied to the 2006 Candidate Questionnaire, imposes an
unconstitutional penalty onjudicial candidateswhoexercisetheir constitutional right to announcetheir
views on disputed political and legal issues and chills KJR' s speech.

74.  Further, Canon 3E(1), as applied to the 2006 Candidate Questionnaire, isnot narrowly
tallored and is overbroad inits scope, covering not only appropriate situations in which a judge must
recuse him or herself, such as a bias concerning a party or a party’s lawyer before him, but applying
also to protected speech, in violation of the First and Fourteenth Amendment rightsto free speech and
association.

75.  Because Canon 3E(1) is not narrowly tailored as applied to the 2006 Candidate
Questionnaire, Plaintiff KJR is denied its right to receive and publish information regarding judicial
candidates’ persona views on contested legal and political issues, in violation of its First and
Fourteenth Amendment rightsto free speech and association. KJR isalso denied itsright to free speech
becauseit fearsthat publishing the answersfurnished by ajudicial candidate would requirethejudicial
candidate to recuse himself and subject him to discipline if he does not so disqualify himself.

76.  Likewise, Plaintiff Robb Rumsey isdeniedhisright toinformvotersof hispersonal and
philosophical viewson political and legal issues, in violation of hisFirst and Fourteenth Amendment
rights to free speech and association.

COUNT V

Canon 5C(2)’s Solicitation-for-Support Clause Is, on Its Face, Unconstitutionally

Vague and Overbroad, Prohibiting and Chilling Plaintiffs’ Freedom of Speech and

Association.

77.  Canon 5C(2) provides, in relevant part, that “a candidate shall not personally solicit .

.. publicly stated support.”
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78. A statuteisimpermissibly vague*if it failsto provide people of ordinary intelligence
areasonable opportunity to understand what conduct it prohibits.” Jordan v. Pugh425 F.3d 820, 824-
25 (10th Cir. 2005) (citing Hill, 530 U.S. at 732 (citing Morales 527 U.S. at 56-57)).

79.  Canon5C(2) doesnot adequately definethe solicitation clause sincejudicial candidates
who wish to engage in constitutionally protected speech by announcing their views on disputed
political and legal issues have reason to believe that this clause prevents them from making such
announcements. SeeExhibit H. Likewise, KJR fearsthat the judicial candidate who has answered the
guestionnaire will be subject to discipline for announcing his views and consequently has refrained
from publishing his responses. As such, Canon 5C(2) chills speech and is a vague, unconstitutional
regulation of protected political speech under the First and Fourteenth Amendments.

80. Anoverbroadlaw istobefacially invalidated if the burdenit placeson protected speech
is“not only . . . real, but substantial as well, judged in relation to the statute’s plainly legitimate
sweep.” Jordan, 425 F.3d at 828 (citing Broalrick, 413 U.S. at 615); see North Bkota Fanly
Alliance 361 F. Supp. 2d at 1038.

81. Canon 5C(2) sweeps constitutionally protected announcements of personal views on
disputed legal and political issues within the sphere of prohibited speech under the canon, deterring
judicial candidates from announcing their views and deterring KJR from publishing any answers
judicia candidates have given announcing their views. Thus, the Canon is an overbroad,
unconstitutional regulation of protected political speech under the First and Fourteenth Amendments.
See White536 U.S. at 788.

82. In addition, Canon 5C(2) sweeps constitutionally protected speech withinits purview,

deterring judicial candidates from persondly soliciting campaign contributions, and thus is an
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unconstitutional regulation of protected political speech under the First and Fourteenth Amendments.
White,536 U.S. at 788.

83. Canon 5C(2) also is not narrowly tailored to serve the state’ s interests in impartiality
and thus isan unconstitutional regulation of protected political speech under the First and Fourteenth
Amendments. White,536 U.S. at 788.

COUNT VI

The Commission’s Enforcement Policy of Canon 5C(2)’s Solicitation-for-Support

Clause As Expressed in JE 100 On its Face and As Applied to the 2006

Questionnaire Unconstitutionally Prohibits and Chills Protected Political Speech

and Association of Plaintiffs.

84.  Plaintiffs reallege the preceding paragraphs.

85.  Canon5C(2) providesthat “acandidate shall not personally solicit or accept campaign
contributions or solicit publicly stated support.”

86. TheJudicia Ethics Advisory Panel issued JE 100 in August 2000. SeeExhibit H. The
majority opinion stated that a judicial candidate could not answer a questionnaire sent by a local
newspaper deciding whether to endorse the judgefor retention in office. 1d. The mgjority opined that
responding to the questionnaire would be arequest for endorsement and would violate Canon 5C(2)’ s
mandate that candidates “shall not personally . . . solicit . . . publicly stated support .. ..” Id. at H-2.
The minority Sated that the judge could respond to the questionnaire but must be * ever mindful of the
Canons of Judicial Conduct, and particularly Canon 5,” although the minority did not specify which
provision of Canon 5towhichit referred. Id. The Commission added thefollowing noteto the opinion:

“The Commission on Judicial Qualifications respectfully rejects the majority view and adopts the

minority view as expressed in JE 100. The Commission isnot bound by advisory opinions.” 1d.
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87.  The2006 Candidate Questionnaire asksjudicial candidatesto announcetheir viewson
disputed political andlegal issues. Such announcementsare protected political speech under White 536
U.S. at 788.

88. The Commission’s enforcement policy sweeps judicial candidates constitutionally
protected announced views on disputed legal and political issuesinto the sphere of speech prohibited
by the Kansas Judicial Canons and, thus, is an unconstitutiona policy governing judicia political
campaign speech and association, see Buckley97 F.2d at 231, andisin direct violation of White 536
U.S. at 788.

89.  Additionally, KJR cannot publish or receive information from judicid candidates
announcing their political and legal views, violating its right to free speech and association.

90. KJRbelievestha judicial candidates that answer the questionnaire may be subject to
disciplinary proceedingsfor violation of the Commission’s enforcement policy of Canon 5C(2), even
though the questionnaire only asks judicial candidates to announce their views on disputed legal and
political issues. As a consequence, the Commission’s enforcement policy is vague and overbroad in
its application, imposing an unconstitutional regulation of protected political speech and association
in violation of the First and Fourteenth Amendments of the United States Constitution.

91. The Commission’s enforcement policy must be enjoined on its face and as applied to
the 2006 Candidate Questionnaire as in violation of the First and Fourteenth Amendments of the

United States Constitution.
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COUNT VII

The Commission’s Enforcement Policy of Canon 5C(2)’s Solicitation-for-Support

Clause As Expressed in JE 117 Unconstitutionally Prohibits and Chills Protected

Political Speech and Association On Its Face And As Applied to Plaintiff Judge

Hart.

92. Plaintiffs reallege the preceding paragraphs.

93.  Canon 5C(2) provides, in relevant part, that “a candidate shall not personally solicit .
.. publicly stated support.”

94.  TheJdudicia EthicsAdvisory Panel issued Advisory Opinion JE117inMarch 2004. See
Exhibit K. The opinion statesthat Canon 5C(2) prohibitsjudicial candidatesfrom soliciting Sgnatures
on nomination petitionsbecauseasignatureon it would constitute® publicly stated support” inviolation
of the Canon.

95.  Campaigningfor anelected publicoffice" necessarily entails. . . seeking endorsements’
from citizens in the community. Weavey 309 F.3d at 1322 (citation omitted). The solicitation clause
“depends wholly upon the subject matter of the speech for its invocation” and, moreover, the clause
prohibits speech that is of the highest order — political speech. White 416 F.3d a 763-64. “‘It can
hardly be doubted that the congtitutional guarantee [of the freedom of speech] hasits fullest and most
urgent application precisely to the conduct of campaigns for palitical office.”” Id. at 764 (quoting
Buckley 424 U.S. at 15) (other quotation omitted) (alteration in original).

96. The Commission’senforcement policy sweepsjudicid candidates protected political

speech into the sphere of Canon 5C(2)'s prohibition on solicitation and, therefore, is an

unconstitutional policy governing judicial political speech and association.
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97.  Thus, the Commission’ senforcement policy must beenjoined onitsface andasapplied
to nomination petitions as in violation of the First and Fourteenth Amendments of the United States
Constitution.

COUNT vl

Canon 5C(2)’s Solicitation-for-Support Clause as Applied to the 2006 Candidate

Questionnaire Unconstitutionally Prohibits and Chills the Protected Political

Speech and Association of Plaintiffs.

98.  Canon 5C(2) provides, in relevant part, that “a candidate shall not personally solicit .
.. publicly stated support.”

99. KJR's2006 Candidate Questionnaire asksjudicial candidates to announcetheir views
ondisputed palitical and legal issues. Such announcements are protected political speech under White,
536 U.S. at 765, 788.

100. Canon 5C(2)'s solicitation-for-support clause, as applied to the 2006 Candidate
Questionnaire, sweepsjudicial candidates announced personal views on disputed legal and political
issues into the sphere of speech prohibited by the Kansas Canons, and thus constitutes an
unconstitutionally overbroad application of rules governing judicial political campaign speech and
association. SeéWhitg 536 U.S. 765, 788.

101.  Further, judicia candidates fear that Canon 5C(2), as applied to the 2006 Candidate
Questionnaire, prohibits them from responding to the 2006 Candidate Questionnaire. Likewise, KIR
fears that the judicial candidate who answered some of the questions posed by the 2006 Candidate
Questionnaire may be exposed to disciplinary proceedingsfor violation of thiscanon, eventhough the
2006 Candidate Questionnaire only asksjudicial candidatesto announcetheir views on disputed |egal

and political issues. As aconsequence, the solicitation-for-support clause of Canon 5C(2) isvaguein

PLAINTIFFS’ AMENDED
VERIFIED COMPLAINT -26-



application, constituting unconstitutional regulation of protected political speech and association, in
violation of the First and Fourteenth Amendments of the United States Constitution.
COUNT IX

Canon 5C(2)’s Solicitation-for-Support Clause, as Applied to Nomination

Petitions, Unconstitutionally Prohibits and Chills Protected Political Speech and

Association of Plaintiffs.

102. Plaintiffsreallege the preceding paragraphs.

103. Canon 5C(2) provides, in relevant part, that “a candidate shall not personally solicit .
.. publicly stated support.”

104. Canon5C(2)'ssolicitation clause, as applied to nomination petitions, sweeps judicial
candidates’ protected political speech into the sphere of speech prohibited by the Kansas Canons, and
thus constitutes an unconstitutionaly overbroad application of rules governing judicia political
campaign speech and association. See WeaveB09 F.3d at 1320.

105. Further, JudgeHart fearsthat Canon5C(2), asapplied to nomination petitions, prohibits
him from going door-to-door to seek nomination petition signatures. Asaconsequence, the solicitation
clause of Canon 5C(2) is vague in application, constituting unconstitutiond regulation of protected
political speech and association, in violation of the First and Fourteenth Amendments of the United
States Constitution.

COUNT X

The Solicitation-for-Funds Clauses of Canon SC(2) and Canon 5A(1)(e), On

Their Face And As Applied to Judge Yost, Unconstitutionally Prohibit Judicial

Candidates’ Protected Political Speech and Plaintiff’s Freedom of Speech and

Association.

113. Plaintiffs reallege the preceding paragraphs.
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114. The solicitation-for-funds clause of Canon 5A(1)(e) provides, in relevant part, that a
judge or candidate shall not “solicit fundsfor . . . apolitical organization . ..."

115. The solicitaion-for-funds clause of Canon 5C(2) provides, in relevant part, that “a
candidate shall not personally solicit . . . campaign contributions. . ..

116. Judge Yost would like to solicit funds from non-attorneys by going door-to-door,
making personal phone calls, and sgning letters seeking contributionsto his campaign throughout
election cycle. Heis prohibited from doing so by the solicitation-for-funds clauses.

117. The solicitaion-for-funds clauses on their face sweep judicial candidates protected
speech into the sphere of speech prohibited by the Kansas Judicial Canons and, thus, are not
narrowly tailored, but constitute an unconstitutionally overbroad application of the rules governing
judicial political campaign speech and association, Weavey 309 F.3d a 1320, and are in direct
violation of White 536 U.S. at 788.

118. The solicitation-for-funds clauses forbid him as ajudicial candidate him from
personally soliciting contributions from non-attorneys from going door-to-door, making phone
calls, and signing letters requesting campaign contributions in anon-judicial capecity. Asa
consequence, these clauses, as applied to Judge Y ost, constitute unconstitutional regulation of
protected political speech and association, in viol ation of the First and Fourteenth Amendments of

the United States Constitution.
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COUNT XI

The Endorsement Clause of Canon SA(1)(b), On its Face And As Applied to

Judge Yost, Unconstitutionally Prohibits Judicial Candidates’ Protected

Political Speech and Plaintiff’s Freedom of Speech and Association.

119. The endorsement clause of Canon 5A(1)(b) provides that ajudge or judicial
candidate may not “publicly endorse or publicly oppose another candidate for public office” (other
than in the candidate’ s own election, as provided by Canon 5C(1)(b)(iv)).

120. Canon 5A(1)(b) burdens and chillsjudicial candidates’ free speech in the
overbreadth and vagueness of itslanguage and in its application by restricting judicial candidates
right to engage in political speech by, without compelling reason, forbidding judicial candidates
from publicly endorsing or opposng candidates in other races.

121. Canon 5A(1)(b) burdens and chills Judge Y ost’s free speech in its overbreadth
without compelling reason, forbidding him for endorsing candidates in [name particular races|, and
is therefore unconstitutional as applied to him.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request this Court to:

4)) DeclareKansasJudicia Canon5A(3)(d)(l) and(ii) unconstitutionally vague and
overbroad in violation of the First and Fourteenth Amendments to the United States Constitution;

?2) Declare Kansas Judicial Canon 5A(3)(d)(I) and (ii) unconstitutionally chilling
and prohibiting Plaintiffs’ rights to receive and publish speech under the First and Fourteenth
Amendments to the United States Constitution;

3) Declare Kansas Judicial Canon 5A(3)(d)(I) and (ii) unconstitutional asapplied

to the 2006 Candidate Questionnaire on the groundsthat they chill and prohibit Plaintiffs’ free speech

PLAINTIFFS’ AMENDED
VERIFIED COMPLAINT -29-



rightsunder the First and Fourteenth Amendmentsto the United States Constitution and are vague and
overbroad in violation of Plaintiffs’ rights to engage in and publish speech under the Firg and
Fourteenth Amendments to the United States Constitution;

() Declare the Commission’s enforcement policy regarding the pledges and
promises clause and the commits clause of Canon 5A(3)(d)(I) and (ii), on its face and as applied the
2006 CandidateQuestionnaire, asunconstitutionally chilling and prohibiting Plaintiffs' rightstoreceive
and publish speech under the First and Fourteenth Amendments to the United States Constitution;

5) Declare Kansas Judicial Canon 3E(1) unconstitutional as applied to the 2006
Candidate Questionnaire in violation of free speech and freedom of association rights under the First
and Fourteenth Amendments to the U.S. Constitution;

(6) Declare Kansas Judicial Canon 5C(2) unconstitutionally vague and overbroad
in violation of the First and Fourteenth Amendments to the United States Constitution,;

@) DeclareKansasJudicial Canon5C(2) unconstitutionally chilling and prohibiting
Plaintiffs’ rights to speak and to receive and publish speech under the First and Fourteenth
Amendments to the United States Constitution;

)] Declare Kansas Judicial Canon 5C(2) unconstitutional as applied to the 2006
Candidate Questionnaire on the grounds that it chills and prohibits Plaintiffs’ free speechrights under
the First and Fourteenth Amendmentsto the United States Constitution and is vague and overbroad in
violation of Plaintiffs rights to engage in and publish speech under the First and Fourteenth
Amendments to the United States Constitution;

9 DeclareKansas Judicial Canon 5C(2) unconstitutional asappliedto nomination

petitions on the grounds that it chillsand prohibits Plaintiffs’ free speech and association rights under
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the First and Fourteenth Amendmentsto the United States Constitution and is vague and overbroad in
violation of Plaintiffs' rightstoengagein speech under the First and Fourteenth Amendmentsto the
United States Constitution;

(10) DeclareKansas Judicial Canon 5C(2) unconstitutional and as applied because
it prohibits judicial candidates from soliciting contributionsin violation of free speech and freedom
of association rights under the First and Fourteenth Amendments of the U.S. Constitution;

(11) Declare the Commission’s enforcement policy regarding the solicitation-for-
support clause of Kansas Judicial Canon 5C(2), on its face and as applied to the 2006 Candidate
Questionnaire, as unconstitutionally chilling and prohibiting Plaintiffs rights to receive and publish
speech under the First and Fourteenth Amendments to the United States Constitution;

(12) Declare the Commission’s enforcement policy regarding the solicitation-for-
support clause of Kansas Judicial Canon 5C(2), on its face and as applied to nominating petitions, as
unconstitutionally chilling and prohibiting Plaintiffs’ rights to receive and publish speech under the
First and Fourteenth Amendmentsto the United States Constitution;

(13) DeclareKansas Judicial Judicid Canon 5A(1)(€) unconstitutional on its face
and asapplied becauseit prohibitsjudicial candidatesfrom soliciting contributionsin violation of free
speech and freedom of association rights under the First and Fourteenth Amendments of the U.S.
Constitution;

(14) Declare Kansas Judicial Canon 5A(1)(b) unconstitutional on its face and as
appliedbecauseit forbidsjudicial candidatesform publicly endorsing or opposing candidatesfor public

office in dections other than the those of the judicial candidates themselves.
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(15)  Prohibit, by way of preliminary and permanent injunction, the Defendants, their
agents, and successors from enforcing Kansas Judicial Canon 5A(3)(d)(1) and (ii), Kansas Judicid
Canon 3E(1), Kansas Judicial Canon 5C(2), and Kansas Judicial Canon 5A(1)(b) and from filing or
considering complaints based on these Canons against judicial candidates who respond to the 2006
Candidate Questionnaire or solicit signatures for nominating petitions or personally solicit campaign
contributions in a non-official capacity and all others similarly situated,;

(16) Grant Plaintiffs costsand attorney’ sfeespursuant to 42 U.S.C. § 1988 and any
other applicable authority; and

(17) Grant Plaintiffs such other relief as may be just and equitable.

Dated: September 1, 2006
Respectfully submitted,

/s/Richard Peckham
James Bopp, Jr., Ind. #2838-84
Thomas J. Marzen, |ll. #3122693 Richard Peckham, Ks. #10480
AnitaY. Woudenberg, Ind. #25162-64 105 E. Rhondda
Boprp, COLESON & BOSTROM Andover, KS 67002
1 South Sixth Street Ph.: (316) 648-1359
Terre Haute, IN 47807-3510 Fx.: (316) 733-2550
Ph.: (812) 232-2434 Local Cousel for Plainiffs

Fx.: (812) 234-3685
Lead Counrel for Plairtiffs
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VERIFICATION

ISWEAR (ORAFFIRM) UNDER THE PENALTIES FOR PERJURY UNDER THE LAWS OF
THE UNITED STATES THAT THE FOREGOING STATEMENTS MADE IN THE
FOREGOING VERIFIED COMPLAINT CONCERNING ME AND MY ORGANIZATION
ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND
UNDERSTANDING.

Dated: 9/1/2006 /s/Richard Peckham
Kansas Judicial Review
Richard Peckham, Director
105 East Rhondda
Andover, Kansas 67002
Ph.: (316) 648-1359
Fax: (316)733-2550
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VERIFICATION

ISWEAR (ORAFFIRM) UNDER THE PENALTIES FORPERJURY UNDER THE LAWS OF
THE UNITED STATES THAT THE FOREGOING STATEMENTS MADE IN THE
FOREGOING VERIFIED COMPLAINT CONCERNING ME ARE TRUE AND CORRECT
TO THE BEST OF MY KNOWLEDGE AND UNDERSTANDING.

Dated: 9/1/2006 /S/Eric R. Yost
Honorable Eric R. Y ost
525 N. Main St.
Wichita, KS 67203
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VERIFICATION

ISWEAR (ORAFFIRM) UNDER THE PENALTIES FORPERJURY UNDER THE LAWS OF
THE UNITED STATES THAT THE FOREGOING STATEMENTS MADE IN THE
FOREGOING VERIFIED COMPLAINT CONCERNING ME ARE TRUE AND CORRECT
TO THE BEST OF MY KNOWLEDGE AND UNDERSTANDING.

Dated: 9/01/2006 /s'Robb Rumsey
Robb Rumsey
2831 Oriole
Wichita, KS 67204
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VERIFICATION

ISWEAR (ORAFFIRM) UNDER THE PENALTIES FORPERJURY UNDER THE LAWS OF
THE UNITED STATES THAT THE FOREGOING STATEMENTS MADE IN THE
FOREGOING VERIFIED COMPLAINT CONCERNING ME ARE TRUE AND CORRECT
TO THE BEST OF MY KNOWLEDGE AND UNDERSTANDING.

Dated: 9/01/2006 /s/Charles M. Hart

Honorable Charles M. Hart
13687 Southwest 70th
Bruno Township, KS 67002
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