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1James Bopp, Jr., served as a Special Advisor to the ABA Working Group for First
Amendment and Judicial Elections in 2002-2003, testified before the American Bar Associa-
tion’s Joint Commission to Evaluate the Model Code of Judicial Conduct, and successfully
argued Republican Party of Minnesota v. White, 536 U.S. 765 (2002).

2The Proposed Rules are based upon the ABA Model Code.

3997 F.2d 224 (7th Cir. 1993).

4Indiana Right to Life v. Shepard, 463 F. Supp.2d 879 (N.D. Ind. 2006), rev'd on other
grounds, 507 F.3d 545 (7th Cir. 2007); see also Bauer v. Shepard, No. 3:08-196 (N.D. Ind. April
18, 2008) (where several judicial candidates have renewed the challenge to Indiana’s current
pledges and promises and commits clauses and where their motion for preliminary injunction is
expected to be ruled upon on May 6, 2008). 
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INTRODUCTION

The Indiana Supreme Court has solicited comments to its revisions of the Indiana Code.

In response, the James Madison Center for Free Speech, by General Counsel James Bopp, Jr.,1

timely filed these Comments to Proposed Rules 2.10(B), 2.11 and Canon 4. These Comments are

based in large part upon written comments furnished to the ABA in regard to their 2007 Model

Canons.2

COMMENTS

Proposed Rules 2.10(B), 2.11 and Canon 4 regulate political speech of judges and

judicial candidates.  With the decisions of the United States Supreme Court in Republican Party

of Minnesota v. White and the Seventh Circuit in Buckley v. Illinois Judicial Inquiry Board,3 it is

now indisputable that regulation of judicial candidate speech is entitled to the highest protection

under the First Amendment. Furthermore, major provisions of Indiana’s current judicial canons

are unconstitutional under the First Amendment.4  Indiana’s judicial canons should be revised to

meet the demands of the First Amendment, but Proposed Rules 2.10(B), 2.11 and Canon 4,



5997 F.2d at 225.

6Id. at 228.

7Id.
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unfortunately, are not up to the task. 

The applicable First Amendment principles were first articulated in the judicial campaign

speech realm in the Seventh Circuit in Buckley v. Illinois Judicial Inquiry Board, where the court

struck down on First Amendment grounds Illinois’ pledges and promises clause, which provided

that “a candidate, including incumbent judge, for a judicial office . . . should not make pledges or

promises of conduct in office other than the faithful and impartial performance of the duties of

the office.”5 Writing for the court, Judge Posner acknowledged that the State had a legitimate

interest in preventing judicial candidates and judges from “mak[ing] commitments to decide

particular cases or types of cases in a particular way.”6  The pledges and promises clause in that

case, however, achieved this objective by banning all pledges and promises, including those that

did not amount to a pledge or promise of certain results in a particular case. Under the clause, a

judge or judicial candidate cannot 

pledge himself to be a strict constructionist, or for that matter a legal realist. He
cannot promise a better shake for indigent litigants or harried employers. He cannot
criticize Roe v. Wade, 410 U.S. 113, 35 L. E. 2d 147, 93 S. Ct. 705. He cannot
express his views about substantive due process, economic rights, search and seizure,
the war on drugs, the use of excessive force by police, the conditions of the prisons,
or products liability – or for that matter about laissez-faire economics, race relations,
the civil war in Yugoslavia, or the proper direction of health-care reform.7 

Because of this overbreadth, the Seventh Circuit concluded that the pledges and promises clause



8Id. at 230.

9Thomas Penfield Jackson, Beyond Republican Party v. White: A Plea for a Rule of
Reason for Extrajudicial Speech, 32 HOFSTRA L. REV. 1163, 1165 (2004); see also Geoffrey C.
Hazard, Jr., “Announcement” By Federal Judicial Nominees, 32 HOFSTRA L. REV. 1281 (2004).

10536 U.S. at 788.

11Richard Briffault, Judicial Campaign Codes After Republican Party of Minnesota v.
White, 153 U. PENN. L. REV. 183, 184 (2004) (emphasis in original).
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was unconstitutional.8 

Nine years later, the United States Supreme Court reaffirmed these principles in the

landmark decision of Republican Party of Minnesota v. White. This decision has fundamentally

changed the permissible scope of regulation of judicial campaigns in the United States by

creating “a sea change in the law of extrajudicial speech.”9 In White, the Court held that a

judicial canon that prohibited candidates from announcing their views on disputed legal and

political issues was not narrowly tailored to serve a compelling interest and, therefore, unconsti-

tutionally restricted judicial candidates speech.10 As a result, “White’s treatment of the judicial

impartiality rationale and its application of the narrow tailoring requirement raises questions

about whether any judicial campaign restriction could pass strict scrutiny.  The decision casts a

shadow of unconstitutionality over the entire project of judicial election campaign regulation.”11

The courts have readily recognized that the White case was a landmark decision

regarding judicial speech with principles that are applicable to not only a judicial candidate’s

right to announce her views, but to other canons affecting judicial speech: “With its decision in

Republican Party of Minnesota v. White, the United States Supreme Court changed the land-



12Griffen v. The Arkansas Judicial Discipline and Disability Comm’n, 130 S.W.3d 524,
535 (Ark. 2003).

13Weaver v. Bonner, 309 F.3d 1312, 1320-21 (11th Cir. 2002) (citations omitted). See
also O’Neill v. Coughlan, No. 04 Civ. 1612, slip op. at 9 (N.D. Ohio Sept. 14, 2004) (“Ohio
might also argue that this canon advances its compelling interest in maintaining a judicial system
free from the partisan allegiances, biases, and machination that characterize the legislative and
executive branches. But the Supreme Court’s decision in White resoundingly forecloses this line
of argument.”).

14Republican Party of Minnesota v. White, 416 F.3d 738 (8th Cir. 2005).
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scape for judicial ethics, at least with respect to political campaigns.”12  This occurred because of

the Supreme Court’s emphatic rejection of the longstanding justification for restrictions on

judicial speech, that judicial elections were fundamentally different than elections for legislative

and executive office.  As the Eleventh Circuit explained it:

Appellees argue that we should adopt lower standards for judicial elections than for
other types of elections because speech by judicial candidates is entitled to less
protection than speech by legislative and executive candidates. We disagree.
Although there is some support for appellees’ position, we believe that the Supreme
Court’s decision in White suggests that the standard for judicial elections should be
the same as the standard for legislative and executive elections.13

Thus, three federal circuits have applied the White standard to provisions other than the

announce clause. The Eighth Circuit in an en banc decision applied the White Court’s analysis to

Minnesota’s partisan-activities and solicitation clauses, finding them unconstitutional.14 The

Eleventh Circuit relied on White to apply strict scrutiny to strike down Georgia's canons that

prohibited judicial candidates from negligently making false statements, from making misleading

or deceptive true statements, and from personally soliciting campaign funds, as well as a

provision permitting the commission to issue a cease and desist order to the candidate for



15Weaver, 309 F.3d 1312.

16Family Trust Foundation of Kentucky v. Kentucky Judicial Conduct Comm’n, 388 F.3d
224, 227 (6th Cir. 2004).

17Smith v. Phillips, 2002 U.S. Dist. LEXIS 14913 (W.D. Tex. 2002).

18Spargo v. State Comm’n on Judicial Conduct, 244 F. Supp.2d 72, 86-87, 88-89
(N.D.N.Y. 2003), vacated on other grounds, 351 F.3d 65 (2d Cir. 2003).

19O’Neill, No. 04 Civ. 1612. 

20Carey v. Wolnitzek, No. 3:06-36-KKC, 2006 WL 2916814 (E.D. Ky. Oct. 10, 2006).
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violating those provision.15 And the Sixth Circuit applied White to Kentucky's pledges and

promises clause and commits clause to find that the defendants could not demonstrate a

likelihood of success on the merits to justify staying the lower court's preliminary injunction of

the clauses.16

District courts have been doing the same. Soon after White, a Texas district court

enjoined a judicial canon that prohibited a judicial candidate from “mak[ing] statments that

indicate an opinion on any issue” that may come before him or her.17 A New York district court

held that canons restricting political activity of judicial candidates by requiring judges to uphold

the integrity and independence of the judiciary, to promote public confidence in the integrity and

impartiality of the judiciary, and to decline to engage in certain specified partisan political

activity were unconstitutional under White.18  More recently, a district court applied the White

Court’s analysis to Ohio’s political-affiliation clause, an advertising provision, and a requirement

to “maintain the dignity appropriate to judicial office.”19 A Kentucky court granted preliminary

injunctive relief because of that state's solicitation clause and  political affiliation clause.20 A



21Duwe v. Alexander, 490 F. Supp. 2d 968 (W.D. Wis. 2007).

22See, e.g., id.; Shepard, 463 F. Supp.2d 879; Kansas Judicial Watch v. Stout, 440 F.
Supp.2d 1209 (D. Kan. 2006); Alaska Right to Life v. Feldman, 380 F. Supp.2d 1080 (D. Alaska
2005), rev'd on other grounds, 504 F.3d 840 (2007); North Dakota Family Alliance v. Bader,
361 F. Supp.2d 1021 (D.N.D. 2005); Family Trust Foundation of Kentucky v. Wolnitzek, 345 F.
Supp.2d 672 (E.D. Ky. 2004).

23Shepard, 463 F. Supp.2d 879.

24Some have argued that the due process rights of litigants to an impartial tribunal
justifies more extensive regulation of judicial candidate speech, see Randall T. Shepard,
Campaign Speech: Restraint and Liberty in Judicial Ethics, 9 GEO. J. LEGAL ETHICS 1059
(1996), and that the Supreme Court in White did not consider this right. On the contrary, this
argument was vigorously advanced by the Defendants and their amici, well considered by the
Court, and rejected. See White, 536 U.S. at 774-775.

25White, 536 U.S. at 792 (O'Connor, JJ., concurring) (“Minnesota has chosen to select its
judges through contested popular elections instead of through an appointment system or a
combined appointment and retention election system along the lines of the Missouri Plan. In
doing so the State has voluntarily taken on the risks to judicial bias described above.”).

26Feldman, 380 F. Supp.2d at 1082, n.10 (“That Alaska's retention elections differ from
partisan elections is of little consequence.”).
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Wisconsin court struck down a recusal provision.21  Additionally, several district courts have

used the White analysis to find unconstitutional pledges and commits provisions involving

similar language included in Proposed Rule 4.1 and 2.11.22 Critically, an Indiana federal court in

IRTL23 found the pledges and promises clause and the commits clause unconstitutional both

under White and because of the overbreadth of the provisions.24 

In applying White to the judicial canons, the type of election has made no difference to

the federal courts. In the White decision, the fact that Minnesota elections were nonpartisan had

no bearing on the Court's analysis.25 The Alaska district court struck down canons in a retention

election context.26 And the Indiana's use of three types of elections—partisan, non-partisan, and



27Further discussion of this provision can be found in James Bopp, Jr. and Anita Y.
Woudenberg, To Speak or Not to Speak: Unconstitutional Regulation in the Wake of White, 28
JUSTICE SYS. J. 329, 331-33 (2007). 
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retention—had no relevance to the Indiana federal court.

In revising its canons, then, this Court should recognize that prohibitions upon any form

of speech—whether announced views, solicitations, endorsements, or political affiliations—in

any type of race—partisan, non-partisan, or retention—is subject to strict scrutiny and must be

narrowly drawn to ensure that candidate's free speech rights are adequately preserved. However,

the Madison Center will focus on two particular types of provisions: the commits clause, found

in Proposed Rule 4.1(A)(13) and Proposed Rule 2.10(B), and the recusal clause, found in

Proposed Rule 2.11, to highlight specific problems found in those provisions in light of White

and its progeny.

I. The Commits Clause  Is Unconstitutional.

The Court is considering a proposed revision, found in Proposed Rule 4.1(A), that reads:

Except as permitted by law, or by Rules 4.1(B)(, 4.1(C), 4.2, 4.3, and 4.4, a judge or
a judicial candidate shall not: (13) in connection with cases, controversies, or issues
that are likely to come before the court, make pledges, promises or commitments that
are inconsistent with the impartial performance of the adjudicative duties of the
office.

This is reemphasized for judges in Proposed Rule 2.10(B), which states that "[a] judge shall not,

in connection with cases, controversies, or issues that are likely to come before the court, make

pledges, promises, or commitments that are inconsistent with the impartial performance of the

adjudicative duties of judicial office."

For purposes of analysis,27 these revisions can essentially be broken down into three

parts: 1) “in connection with cases, controversies, or issues that are likely to come before the



28See also Buckley, 997 F.2d at 229; Shepard, 463 F. Supp.2d at 890.

29White, 536 U.S. at 772 (citing Buckley, 997 F.2d at 229).
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court,”  2) “make pledges, promises or commitments,” and 3) “that are inconsistent with the

impartial performance of the adjudicative duties of the office.” Each will be reviewed in turn.

A. Cases, Controversies, or Issues That Are Likely to Come Before the Court

Several problems exist in using this language. First, the modifier “likely to come before

the court” is contrary to the White decision.28 As the White Court observed, “‘there is almost no

legal or political issue that is unlikely to come before a judge of an American court, state or

federal, of general jurisdiction.’”29  Viewed in this way, this modifier imposes no modification.

Second, if this modifier is given effect to limit the “pledges and promises” clause, it is

then vague.  How is a judicial candidate to know what is likely to come before him or her or

what is not? This construction creates vagueness and may result in chilling judicial candidates'

speech.

Third, the implication of such a modifier is that judicial candidates can make pledges or

promises in cases not likely to come before the court. Judicial candidates are left with the

impression that they can pledge or promise certain results in a particular case, provided that the

issue is unlikely to come before them. As discussed below, such pledges and promises should be

prohibited because it indicates a willingness of a judge to violate his oath.

Fourth, the inclusion of issues within the scope of the provision makes the provision

unconstitutionally overbroad. This reaches more than a pledge or promise of certain results in a

particular case as permitted by the U.S. Supreme Court in White and the Seventh Circuit in

Buckley. In doing so, the provision unconstitutionally broadens its reach to announced views on



30Webster’s II New Riverside University Dictionary (1984).

31See Bopp and Woudenberg, supra note 27, at 333 (discussing the meaning and scope of
the word “commit” in relation to the pledges and promises clause).
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issues.

Last, the distinction between issues “likely to come before the court” and other issues is

irrelevant to impartiality concerns.  Even those who raise a novel or unlikely issue to a judge are

entitled to a fair and impartial consideration of that issue.  The distinction for judicial candidates

and in the canons should be whether judicial candidates are pledging or promising certain results

in a particular case, regardless of whether the issue is likely to come before them.

B. Pledges, Promises or Commitments

It is unclear how a pledge or promise is different from a commitment.  Webster’s defines

“pledge” as “a formal promise to do or not to do something,” “promise” as “an assurance that

one will or will not do something,” and “commitment” as “a pledge to do something.”30  If

“commitment” has the same meaning as “promise,” then “pledge or promise” would suffice and

“commit” is redundant.

But the use of the word “commit,” in addition to “pledge or promise,” suggests that more

than pledges or promises are included within its scope and, in order to give effect to each word

in the Proposed Rule, “commit” must mean more than a “pledge or promise.”31 But what is it that

is encompassed by the word “commit” that is not encompassed by a “pledge or promise”?

The commentary provides a partial answer, though an unconstitutionally vague one. The

commentary says that “[t]he making of a pledge, promise, or commitment is not dependent upon,

or limited to, the use of any specific words or phrases,” but that “instead, the totality of the



32Proposed Amendments, Rule 4.2[11], Canon 4 at 42. 

33Buckley v. Valeo, 424 U.S. 1, 43 (1976) (quoting Thomas v. Collins, 323 U.S. 516, 535
(1945)).

34127 U.S. 2652 (2007).

35Id. at 2666.

36See Forsyth County v. Nationalist Movement, 505 U.S. 123, 134 (1992).

37See, e.g., Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 66-67, 70 (1963) (finding that a
Commission’s advice to booksellers of their rights rose to the level of informal censorship
warranting injunction). See also Shepard, 463 F. Supp. 2d at 890 (“in all but a few narrow
situations, application of the Canon will require ad hoc analysis and advice from the Commission
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statement must be examined to determine if a reasonable person would believe that the candidate

for judicial office has specifically undertaken to reach a particular result.”32 Thus, application of

the Proposed Rule is dependent on the perceptions of the listener – the “reasonable person’s

belief – not the objective meaning of what the judicial candidate says. But a speaker cannot be

left to the perceptions of a listener: “it blankets with uncertainty whatever may be said. It

compels the speaker to hedge and trim.”33 And as the United States Supreme Court stated in FEC

v. Wisconsin Right to Life,34 such a standard would “typically lead to a burdensome, ex-

pert-driven inquiry, with an indeterminate result.  Litigation on such a standard may or may not

accurately predict electoral effects, but it will unquestionably chill a substantial amount of

political speech.”35  As a result, content-based restrictions on speech that are dependent on the

subjective perceptions of the hearer are unconstitutional.36  Furthermore, the use of this vague

standard to determine the scope of judicial speech in effect puts in place a form of prior

restraint—candidates must first check to ensure their speech is proper before exercising their

right—a particularly egregious form of speech regulation.37



each time there is a question about the permissibility of a candidate’s statement.”).

38See Buckley, 997 F.2d at 228.

39See Buckley, 424 U.S. at 43-44 (stating that the only way to avoid vagueness of an
expenditure provision was to require the expressed speech to advocate a candidate).

40See Proposed Amendments, Terminology at 3 (stating that “‘impartiality’ and ‘impar-
tially’ means absence of bias or prejudice in favor of, or against, particular parties or classes of
parties, as well as a maintenance of an open mind in considering issues that may come before the
judge.”)

41White, 536 U.S. at 778.
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Moreover, this subjectivity can reach announced views. Statements that announce views by

criticizing Roe v. Wade, or expressing “views about substantive due process, economic rights, search

and seizure, the war on drugs, the use of excessive force by police, the conditions of the prisons, or

products liability” could be believed to commit a candidate on an issue.38

The only truly objective way to evaluate a judicial candidate’s speech is to look at the words

spoken and what such words, on their face, mean.39 To do this, the use of the term "commit" must

be discarded. To do otherwise is to implement an unconstitutionally vague or unconstitutionally

overbroad rule. 

C. Inconsistent with the Impartial Performance of the Adjudicative Duties of the
Office.

This modifier purports to define the content of any pledge, promise or commitment that is

subject to the prohibition of the Proposed Rule. First, “impartiality” is defined as “bias towards a

party” and “openmindedness.”40 The Court in White recognized bias towards a party as a proper

definition of impartiality, but did not recognize “openmindedness.”41 It is doubtful, however, that

the Court will ultimately adopt “openmindedness” as a component of impartiality, despite the



42James Bopp, Jr. and Anita Y. Woudenberg, An Announce Clause By Any Other Name:
The Unconstitutionality of Disciplining Judges Who Fail To Disqualify Themselves For
Exercising Their Freedom to Speak, 55 Drake L. Rev. 723, 745-50 (2007).

43See Buckley, 997 F.2d at 228.

44997 F.2d at 228.
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fact that it is a desirable characteristic for any judge. The problem employing it as a basis to limit

judicial speech is that “openmindedness” is inherently based on the subjective state of mind of

the judge and does not lend itself to any objective measure by third parties.42

Second, the principal problem with this element of the Proposed Rule is that it begs the

question of what judicial speech is prohibited. Instead of setting out a description of the content

of the prohibited speech, it sets out the state’s interest that would justify the prohibition on

speech. Because all pledges and promises can not constitutionally be prohibited, this leaves open

the question of which pledges and promises are “inconsistent with the impartial performance” of

adjudicative duties.43 The Proposed Rule does not answer this question, instead leaving judicial

candidates to guess at an answer. This is incompatible with the First Amendment.

D. Recommendation: Judges and Judicial Candidates Cannot “Pledge or Promise
Certain Results in a Particular Case.”

There is a ready definition of pledges and promises which are properly subject to

prohibition by judicial candidates: “pledges or promises of certain results in a particular case (or

class of cases).” The Seventh Circuit recognized this constitutionally appropriate limit on

judicial speech in Buckley,44 and both the majority and the dissent in White seemed to favor its



45White, 536 U.S. at 813 (“[T]he State may constitutionally prohibit judicial candidates
from pledging or promising certain results.”) (Ginsburg, J.J., dissenting); id. at 770 (“We know
that ‘announcing . . . views” on an issue covers much more than promising to decide an issue a
particular way.”). This formulation was proposed by the Plaintiffs in White, Brief for Petitioners
Republican Party of Minnesota et al, 35-37; Tr. of Oral Arg. 14-16 (“General statements about
the law are qualitatively different that ‘pledges and promises.’  The latter commits the candidate
to rule a certain way in a particular case; the former does not.”), and by the amici supporting
Minnesota in White. Brief for Brennan Center for Justice at 23 (“All of the parties and amici in
this case agree that judges should not make explicit promises or commitments to decide
particular cases in a particular manner.”). Most recently, it was adopted in Pennsylvania
Institute, Inc. v. Celluci, 521 F. Supp.2d 351, 376-379 (E.D. Pa. 2007), Shepard, 463 F. Supp.2d
at 889, and Family Trust Foundation of Kentucky. v. Wolnitzek. 345 F. Supp.2d 672, 696-97
(E.D. Ky. 2004).
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constitutionality, even though that was not before the Court.45

As a result, this Court should revise Proposed Rule 4.1(A) (13) to read as follows:

Except as permitted by law, or by Rules 4.1(B), 4.1(C), 4.2, 4.3, and 4.4, a judge or
a judicial candidate shall not: (13) pledge or promise certain results in a particular
case.

Changing the language so judicial candidates and incumbent judges cannot  “pledge or promise

certain results in a particular case” sufficiently addresses Indiana’s interest in impartiality in a

constitutional manner. It directly serves the state's interest in impartiality by ensuring fairness to

parties and preserving the appearance of open-mindedness of judicial candidates who become

judges. And it gives judicial candidates sufficient and concrete notice as to what is prohibited

under the canons.

But more fundamentally, it reaches the speech with which this Court is most concerned in

a way that Proposed Rule 4.1(A)(13) does not—it clearly draws a line in the sand with regard to

all pledges and promises of certain results in a particular case without needlessly creating an ad

hoc approach to analyzing judicial candidates’ speech. While it is unconstitutional to apply this



46Brown v. Hartlage, 456 U.S. 45 (1982).

47521 F. Supp. 2d 351.
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rule to candidates for legislative and executive office,46 this rule would preserve the different and

distinct role of a judge – to decide cases based on the law and facts of the case. A pledge or

promise of certain results in a future case is a pledge to violate the judge’s oath and to disregard

the judge’s principal function – to decide each case based on the law and facts of that case – not

his previous promises. This responsibility of a judge is essential to justice.  Not only can pledges

or promises of certain results in a particular case be constitutionally prohibited consistent with

the First Amendment, they must be.

To be clear, “in a particular case” does not only mean a specific, named case. This

language also reaches particular types or classes of cases.  Thus, in the context of the full

formulation the Madison Center advances, a judicial candidate violates the prohibition on

pledging or promising certain results in a particular case with statements as narrow as “I will find

against John Doe in Doe v. State no matter what” and statements as broad as “I will throw all

drunk drivers in jail,” “I will always find in favor of doctors in malpractice cases,” or “I will

never grant a motion to exclude evidence in criminal cases.” If this Court views “particular case” 

as ambiguous, “promise or promise certain results in a particular case” could easily be restated as

“pledge or promise certain results in a particular case, or class of cases.”

In interpreting the canons, some federal courts have afforded the states promulgating

their canons the opportunity to offer narrower interpretations of their pledges and promises

clause and their commits clause. In Pennsylvania Family Institute v. Celluci,47 a Pennsylvania

federal district court held that, although Pennsylvania’s pledges and promises clause as written



48 The Third Circuit precedent in question, Stretton v. Disciplinary Board of the Supreme
Court of Pennsylvania, 944 F.2d 137 (3d Cir. 1991), held that Pennsylvania’s announce clause
was constitutional. While the specific conclusion in Stretton was voided by White, the court in
Celluci held that it was still bound by Stretton’s methodology and thus had to accept the
defendants’ interpretation of the commits clause even if it meant disregarding the clause’s plain
language. Celluci, 521 F. Supp. 2d at 380.  

49Id. at 380.

50519 F.3d 1107. 

51Id. at 1121 (“a limiting construction could eliminate any overbreadth or vagueness, as
well as support the state's contention that the Canons are narrowly tailored to serve its inter-
ests”).
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was unconstitutionally overbroad because it prohibited protected political speech, the court was

bound by Third Circuit jurisprudence to accept Pennsylvania’s interpretation of the commits

clause as applied only to pledges and promises of certain results in a particular case.48 The court

therefore “delet[ed]” the “appear to commit” language from the commits clause and upheld the

rewritten clause as constitutional.49  Likewise, in Kansas Judicial Review v. Stout,50 the Tenth

Circuit chose to afford the Kansas Supreme Court an opportunity to interpret its canons narrowly

so as to avoid constitutionality problems.51 However, this Court should not rely upon nor expect

such post-litigation opportunities, particularly when it has the opportunity now to state with

clarity what the provisions mean. Indeed, the Seventh Circuit, in reviewing Illinois’ pledges and

promises clause, afforded the Illinois Supreme Court no such option, refusing to “patch up” the

canon to be in accord with the constitution.

II. The Recusal Clause Is Unconstitutional and Unwise as a Matter of Policy.

Proposed Rule 2.11 states:

(A) A judge shall disqualify himself or herself in any proceeding in which the



52The failings of this provision are discussed in great depth in Bopp and Woudenberg,
supra note 42, at 750-60.

53See Duwe, 490 F. Supp.2d at 977; see also Bopp and Woudenberg, supra note 42, at
758-59; Briffault, supra note 11, at 216-17.

54Del Vecchio v. Illinois Dep’t of Corrections, 31 F.3d 1363, 1371-72 (7th Cir. 1994) (en
banc)
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judge’s impartiality might reasonably be questioned, including but not limited to
circumstances: . . . (4) The judge, while a judge or a judicial candidate, has made a
public statement, other than in a court proceeding, judicial decision, or opinion, that
commits or appears to commit the judge to reach a particular result or rule in a
particular way in the proceeding or controversy.52 

A. Scope of the Rule

The language of the Proposed Rule is remarkably close to the Madison Center’s proposed

rule, that “pledges or promises of certain results in a particular case” can be prohibited, or, for

that matter, a ground for recusal. The fatal flaws, however, are in the dissimilarities. First, the

Proposed Rule uses the phrase “commit.” The problem here is discussed above, that because

“commit” is used in Proposed Rule 4.1(A)(13) and 2.10(B) in conjunction with “pledges and

promises,” it is likely to be given a broader and unconstitutional meaning.  The Proposed Rule

should use “pledges or promises.”

Second, because Proposed Rule 2.11(A)(4) encompasses “a public statement that . . .

appears to commit the judge,” the Proposed Rule is unconstitutionally vague.53 As the Seventh

Circuit has stated, “bad appearances alone do not require disqualification,” because “what may

appear bad to an observer, especially in hindsight, may not have influenced-or, more impor-

tantly, may not have had any real possibility to influence-the judge in his decision-making

process.”54 But “appear to commit” makes the determination of what a judicial candidate says



55Webster’s II New Riverside University Dictionary 118 (1988).

56Buckley v. Valeo, 424 U.S. 1, 43 (1976) (quoting Thomas v. Collins, 323 U.S. 516, 535
(1945)).

57Shepard, 463 F. Supp.2d at 890.

58Duwe, 490 F. Supp.2d at  977; see also Matthew J. Medina, Note, The Constitutionality
of the 2003 Revisions to Canon 3(E) of the Model Code of Judicial Conduct, 104 COLUM. L.
REV. 1072 (2004); Hon. Howland W. Abramson & Gary Lee, The ABA Model Code Revisions
and Judicial Campaign Speech: Constitutional and Practical Implications, 20 TOURO L. REV.
729 (2004). See also Matthew D. Besser, May I Be Recused? The Tension Between Judicial
Campaign Speech and Recusal After Republican Party of Minnesota v. White, 64 OHIO ST. L. J.
1197 (2003).

59Id. at 792-796 (Kennedy, J.J., concurring).
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dependent on the perception of the listener. 

“Appear” is defined as “to look or seem to be,” “to seem likely.”55 This is inherently

subjective and requires the speaker to “hedge and trim,”56 and “in all but a few narrow situations,

application of the Canon will require ad hoc analysis and advice from the Commission each time

there is a question about the permissibility of a candidate’s statement.”57 As discussed above, this

is unconstitutionally vague.

Furthermore, “[t]he inclusion of the phrase [appear to commit] in a direct regulation of

speech renders the provision . . .  indistinguishable from the announce clause condemned by

White.”58 It is thus unconstitutionally overbroad.

Some have argued, however, that recusal standards could be broader and could reach

announcing one’s views, based on an erroneous interpretation of Justice Anthony Kennedy’s

concurrence in White.59 Specifically, Justice Kennedy opined that states could constitutionally



60Id. at 794.

61Id. at 813 (Ginsburg, J.J., dissenting).

62Id. at 770.

63Id. at 793 (Kennedy, J.J., concurring).
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“adopt recusal standards more rigorous than due process requires.”60 However, this was in the

context of the dissent’s insistence that “the State may constitutionally prohibit judicial candi-

dates from pledging or promising certain results,”61 which the majority commented upon

favorably,62 and Justice Kennedy’s view that no limit on judicial candidate speech was constitu-

tional.63 Thus this statement of Justice Kennedy on recusal man mean that he would allow

mandatory recusal, if a judicial candidate pledged or promised certain results in a particular case,

even though he would not countenance her being disciplined. But that is likely the extent of

speech that he would allow to trigger recusal.

As a result, the Proposed Rule should be revised to state as follows:

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality might reasonably be questioned, including but not limited to
circumstances: . . . (4) The judge, while a judge or a judicial candidate, has made a
public statement, other than in a court proceeding, judicial decision, or opinion, that
pledges or promises that the judge would reach a particular result or rule in a
particular way in the proceeding or controversy.

This Rule would pass constitutional muster.

B. Legal Considerations

However, assuming that the Proposed Rule is not so revised, it is unconstitutional, as

explained above, and is a radical change in recusal law and unwise as a matter of public policy,

as explained below.



64There is one decision where a judge was required to disqualify himself for prior
announcement of views on an issue.  See Republic of Panama v. American Tobacco Co., 265
F.3d 299 (5th Cir. 2001), rev’d on other grounds sub nom. Sao Paulo State of the Federative
Republic of Brazil v. Am. Tobacco Co., 535 U.S. 229 (2002) (holding that a judge who had
previously been associated with a view of a legal issue must recuse himself from a case
involving that legal issue). In his dissent on the request for rehearing en banc, Judge Wiener
states: “The panel opinion for this case marks the first time in the history of American jurispru-
dence that an appellate court has reversed a trial judges’s discretionary refusal to recuse himself
– and has ordered the judge recused – based solely on the fact that many years earlier, while he
was a practicing attorney, he had been linked (erroneously at that) with one view of a legal issue
that was then pending in state court and . . . [that view] is now being espoused by one of the
parties in a case pending before him.”  Id. at 300. The Supreme Court, however, summarily
reversed, per curiam, on other grounds.

6528 U.S.C. § 455(b)(1).

66Disqualification requires “deep-seated and unequivocal antagonism that would make
fair judgment impossible.” Liteky, 510 U.S. at 555; see also id. at 558 (Kennedy, J., concurring)
(“[A] judge should be disqualified only if it appears that he or she harbors an aversion, hostility
or disposition of a kind that a fair-minded person could not set aside when judging the dispute.”).

67Nor could judges have web logs like Judge Posner does at <http://www.becker-posner-
blog.com>.

68Ronald D. Rotunda, Legal Ethics: The Lawyer’s Deskbook on Professional Responsibil-
ity 820-21 (West Group 2000) (emphasis in original).
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1. Recusal has never been required for expressing a view on an issue.

Recusal for announcing one’s views is unprecedented.64  It is uniformly accepted in both

federal law65 and state law that disqualification is 

only required if there is bias concerning a party,66 as distinguished from bias
concerning an issue in the case. . . . [Thus] a judge need not disqualify himself if bias
arises from his beliefs as to the law that applies to a case. A judge may have fixed
beliefs about principles of law that would not mandate disqualification. Otherwise,
a judge could not write books or articles or speak on legal subjects67 – all activities
expressly permitted under [1990 ABA] Canon 4B. Indeed, after deciding cases and
creating precedent for years, it would be incredible if the judge did not form some
fixed ideas about the law.68



69See, for example, the ABA’s position in the 1972 ABA model canons. The original
draft of the 1972 ABA Canon 3C(1)(a), which required disqualification if a judge “had a fixed
belief concerning the merits,” was changed to the “personal bias or prejudice” standard for fear
the original draft would require a judge “to disqualify himself if he had a fixed belief about the
law applicable to a given case.” Wayne Thode, Reporter’s Notes to Code of Judicial Conduct 61
(1973). “[T]he [ABA drafting] committee recognized the necessity and the value of judges
having fixed beliefs about constitutional principles and many other facets of the law.” Id.

70See, e.g., FTC v. Cement Institute, 333 U.S. 683 (1948); United States v. Morgan, 313
U.S. 409 (1941).

71Rosquist v. Soo Line R.R., 692 F.2d 1107, 1112 (7th Cir. 1982). See also Laird v.
Tatum, 409 U.S. 824, 835-36 (1972) (Rehnquist, J., on motion to recuse); Buell v. Mitchell, 274
F.3d 337 (6th Cir. 2001) (holding that a judge who previously as a legislator supported a bill
restoring the death penalty was not required to recuse himself from a death penalty case); United
States v. Wilkerson, 208 F.3d 794, 797 (9th Cir. 2000); United States v. Bauer, 84 F.3d 1549 (9th
Cir. 1996) (holding that a judge’s views on legal issues may not serve as a basis for a motion to
disqualify that judge);  Nichols v. Alley, 71 F.3d 347, 351 (10th Cir. 1995); United States v.
Cooley, 1 F.3d 985, 993 (10th Cir. 1993); Leaman v. Ohio Dep’t of Mental Retardation, 825
F.2d 946, 949 n.1 (6th Cir. 1987); Southern Pac. Communications v. AT&T, 740 F.2d 980 (D.C.
Cir. 1984) (stating that the mere fact that judge has views on the law or policies at issue in a case
before him does not require his recusal);; United States v. Conforte, 624 F.2d 869 (9th Cir. 1980)
(stating that the views of a judge on legal issues are not an adequate basis for motions to
disqualify); United States v. Bray, 546 F.2d 851, 857 (10th Cir. 1976).  See also United States v.
Barry, 961 F.2d 260 (D.C. Cir. 1992) (holding that a judge’s bias can only be disqualifying if it
stems from an extrajudicial source and makes the judge’s impartiality reasonably questionable);
United States v. Payne, 944 F.2d 1458 (9th Cir. 1991) (holding that expertise or exposure to a
subject does not require a judge to recuse himself); United States v. Alabama, 828 F.2d 1532
(11th Cir. 1987) (personal bias based upon a judge’s background and associations alone does not
require recusal).
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This has been the longstanding position of the ABA69 and the United States Supreme Court,

which found that prior expressions of views on issues that later come before administrative

adjudicators did not require disqualification.70  This lead the courts, including the Seventh

Circuit, to say unequivocally that recusal is not required “merely because [a judge] holds and had

expressed certain views on that general subject.”71 



72“Statutory grounds for disqualification are stricter than the requirements of due
process.” Alabama, 828 F.2d at 1540 n.22. As a result, due process concerns are already meet, if
statutory disqualification requirements are satisfied.

73Franklin v. McCaughtry, 398 F.3d 955, 961 (7th Cir. 2005) (due process is not
“offended if a judge presiding over a case expressed a general opinion regarding a law at issue in
a case before him or her”).

74Johnson v. Mississippi, 403 U.S. 212, 216 (1971).

75Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 821, 825-26 (1986).

76Id. at 821-22 (citation and quotations omitted).

77 With respect to the role of the Announce Clause in protecting
judicial impartiality, the Court was correct in its conclusion that
the Clause was poorly aimed at the prevention of bias against
parties and, more importantly, that impartiality cannot be equated
with an absence of preconceptions about legal issues. Surely, any
candidate with significant experience in law has some preconcep-
tions about legal issues.  All the Announce Clause could do was
preclude candidates from telling the electorate about their precon-
ceptions. And if the articulation of views concerning legal issues is
treated as an absence of impartiality, many veteran judges with
consistent jurisprudential approaches in certain types of cases
would be barred from hearing those cases in the future.

Briffault, supra note 11, at 206. 

MADISON CE NTER COM MENTS 

ON PROPOSED JUDICIAL RULES 21

Further, as the Seventh Circuit has stated, due process72 does not require recusal for

having expressed a view on an issue.73  Due process requires trial before an unbiased judge.74

However, due process disqualification is required  “only in the most extreme of cases.”75  It must

be shown that the judge has a “direct, personal, substantial, pecuniary interest in reaching a

conclusion against [a litigant] in his case.”76 Thus, due process requires a judge to recuse if he or

she has a personal bias or prejudice concerning a party, not an opinion on an issue77 or an



78White, 416 F.3d at 754-55.

79Jon C. Blue, A Well-Tuned Cymbal? Extrajudicial Political Activity, 18 GEO. J. LEGAL

ETHICS 1, 25 (2004) (emphasis in original).

80Franklin, 398 F. 3d at 962 (citations and quotations omitted); id. (“[T]he only inference
that can be drawn from the facts of record is that Judge Schroeder decided that Franklin was
guilty before he conducted Franklin’s trial. This is a clear violation of Franklin’s due process
rights.”).

81Blue, supra note 79, at 27.  See, e.g., In re: Boston’s Children First, 244 F.3d 164, 167
(1st Cir. 2001) (“Judge Gertner’s statement . . . could be construed as a comment on the merits of
the pending motions for preliminary injunction and class certification.”); Cooley, 1 F.3d at 995
(The judge’s statements on television “unavoidably created the appearance that the judge had
become an active participant in bringing law and order to bear on the protesters, rather than
remaining as a detached adjudicator.  We conclude that at least after the judge’s volunteer
appearance on national television to state his views regarding the ongoing protests, the protest-
ers, and his determination that his injunction was going to be obeyed, a reasonable person would
harbor a justified doubt as to his impartiality in the case involving these defendants.”).
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association with a group because of the particular issues embraced by the group.78

However, opinions on issues must be distinguished from “pre-hearing pronouncements

concerning the proper decision of cases made by judges likely to hear those very cases.

Pronouncements of this description are inconsistent with the core judicial responsibility of

hearing before deciding.”79 Thus,

due process would not be offended if a judge presiding over a case expressed a
general opinion regarding a law at issue in a case before him or her. The problem
arises when the judge has prejudged the facts or the outcome of the dispute before
her. In those circumstances, the decisionmaker cannot render a decision that
comports with due process,80

and recusal is required.81 The Proposed Rule, however, does not honor this distinction.

2. Requiring recusal presumes that judges are incapable of following their oath.

It has long been established that “the law will not suppose a possibility of bias or favour

in a judge, who is already sworn to administer impartial justice, and whose authority greatly



82See Aetna Life Ins., 475 U.S. at 820 (citing 3 W. Blackstone, Commentaries 361).

83Wilson v. Neal, 16 S.W.3d 228, 287 (Ark. 2000).

84Franklin, 398 F.3d at 959.

85Dillard’s v. Scott, 2005 Miss. LEXIS 286 at *17 (Miss. 2005).

86Liteky v. United States, 510 U.S. 540, 562 (1994) (Kennedy, J., concurring) (citations
and quotations omitted).

87Withrow v. Larkin, 421 U.S. 35, 47 (1975).

88Id. See also Del Vecchio, 31 F.3d at 1375-77.
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depends upon that presumption and idea.”82 Thus, “[t]here is a presumption of impartiality on the

part of judges,”83 that they “are honest, upright individuals . . . [who] rise above biasing influ-

ences,”84 and that, because a “judge is sworn to administer impartial justice, [the judge] is

qualified and unbiased.”85 Further, the Supreme Court has accepted “the notion that the consci-

entious judge will, as far as possible, make himself aware of his biases of their character, and, by

that very self-knowledge, nullify their effect.”86 Thus, while the presumption of impartiality may

be overcome in particular cases through judicial disqualification, wholesale and categorical

rejection of the presumption for all judges who state their views carries “a much more difficult

burden of persuasion.”87 The court must be convinced that “under a realistic appraisal of

psychological tendencies and human weakness,” public expression of a judge’s general views on

the law during a campaign “poses such a risk of actual bias or prejudgment that the practice must

be forbidden.”88

Certainly it is true that judges have opinions on the law and that these opinions will



89Briffault, supra note 11, at 198-201.

90Proposed Amendments, Canon 2, at 11 (Proposed Rule 2.2[2]: “Although each judge
comes to the bench with a unique background and personal philosophy, a judge must interpret
and apply the law without regard to whether the judge personally approves or disapproves of the
law in question.”).

91Id.

92Ronald D. Rotunda, Judicial Elections, Campaign Financing, and Free Speech, 2
ELECTION LAW J. 79, 88 (2003).

93Laird, 409 U.S. at 836.

94United States v. Pitera, 5 F.3d 624 (2d Cir. 1993).

95Committee on Codes of Conduct, Formal Op. 55 (1977, revised 1998) (citing Wayne
Thode, Reporter’s Notes to Code of Judicial Conduct 74 (1973)). In fact, the proposed canons
encourage judges “to engage in extrajudicial activities that concern the law” by “speaking,
writing, teaching or participating in scholarly research projects,” Proposed Amendments, Rule
3.1[1], Canon 3 at 23, and to share that expertise on matters of law with governmental bodies. 
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influence their judging.89 The proposed amendments recognize that.90 But it is readily apparent

that judges are obligated to set aside those opinions91 and that the process of judging can cause

judges to decide cases contrary to those views.92  Thus,“[t]he fact that some aspect of [a judge’s]

propensities [on issues] may have been publicly articulated prior to coming to this Court cannot 

.  .  . be regarded as anything more than a random circumstance that should not by itself form a

basis for disqualification.”93 Expression of a view on an issue simply does not overcome the

presumption of impartiality of all judges and cannot be a basis for wholesale disqualification.

There have been numerous applications of this view. Disqualification is not required

where a judge gave a lecture to police officers about increasing the prospects for conviction in

narcotics cases, while handling drug cases,94 for writing on a legal issue, commending the

present law or proposing legal reform,95 and for engaging in a wide variety of extrajudicial



Id. Rule 3.2[1], Canon 3 at 24.

96Committee on Codes of Conduct, Formal Op. 93 (1997, revised 1998).

97Liteky, 510 U.S. at 555.

98Laird, 409 U.S. at 828-33; Del Vecchio, 31 F.3d at 1377 n.3.

99Alabama, 828 F.2d at 1542-44.

100Hinman v. Rogers, 831 F.2d 937, 939 (10th Cir. 1987).
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activities to promote the law.96 Further, disqualification cannot be based on prior judicial rulings

in a proceeding or prior proceeding,97 or because the judge has been involved with the develop-

ment of the law in government or through scholarly writings.98 Finally, disqualification is not

justified because a judge is a minority handling a civil rights case, was a civil rights lawyer, was

a political figure or member of the state senate who took public positions concerning the public

institutions before the court, or had stated strong views prior to joining the bench.99

C. Policy Considerations

Of course, the first and most obvious effect of Proposed Rule 2.11(A)(4) is to chill

judicial candidates from announcing their views on disputed legal and political issues. Yet the

damage and disruption to the judicial system, though less obvious, is possibly more dramatic and

devastating.  The wide-ranging implications for all judges must cause one to pause. Judges have

not only the duty to recuse, if warranted, but the obligation “not to recuse when there is no

occasion for him to do so.”100 In fact,

[u]nwarranted disqualification may bring public disfavor to the court  and to the
judge personally. The dignity of the court, the judge’s respect for fulfillment of
judicial duties, and a proper concern for the burdens that may be imposed upon
judge’s colleagues require that a judge not use disqualification to avoid cases that



101Proposed Amendments, Rule 2.7[1], Canon 2 at 14.

102In re Allied-Signal, 891 F.2d 967, 970 (1st Cir. 1989) (emphasis in original).

103Grant Geyerman & David Suggs, The 2003 Amendments to the Model Code of Judicial
Conduct and Bush v. Gore: An Adventure into Fantasyland, 17 GEO. J. LEGAL ETHICS 773
(2004).

104Ironically, if this proposed recusal rule were effective now, Chief Justice Shepard
would need to recuse from significant portions of this rulemaking, due to his expression of views
in his law review article, see Shepard, supra note 24, and appellate amicus briefing on behalf of
the Conference of Chief Justices in White and Kansas Judicial Review that “commits or appears
to commit” him to reach a certain result with regard to these Rules.
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present difficult, controversial, or distasteful issues.”101

Thus, Proposed Rule 2.11(A)(4) increases exponentially the opportunity for strategic

recusal, where parties manipulate which judge considers his or her case. But

the disqualification decision must reflect not only the need to secure public
confidence through proceedings that appear impartial, but also the need to prevent
parties from too easily obtain the disqualification of a judge, thereby potentially
manipulating the system for strategic reasons, perhaps to obtain a judge more to their
liking.”102

The adoption by the ABA of this Proposed Rule in 2003 has already spawned speculation on

whether Justice O’Connor should have recused for Bush v. Gore.103 Lawyers hardly need more

encouragement to bring disqualification demands.104

CONCLUSION

The ABA, in adopting the Model Canons upon which these Proposed Rules are based,

took the narrowest possible reading of the White case and its progeny. The original ABA

Working Group “believe[d] that the decision [in White] can and should be read narrowly, leaving

the door open for the drafting of campaign ethics restrictions that will pass constitutional



105Am. Bar Ass’n, Standing Committee on Judicial Independence, Report to the House of
Delegates 8 (2003) available at http://www.abanet.org/judind/judicialethics/amendments.pdf. 

106James Bopp, Jr., Preserving Judicial Independence: Judicial Elections as the Antidote
to Judicial Activism, 6 FIRST AM. L. REV. 180 (2007). 
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muster.”105 But it has become clear now, if it was not before, that the Supreme Court, in White,

destroyed the foundation of edifice of regulation built by the ABA.  Despite this fact, their newly

revised ABA Model Code of Judicial Conduct attempted to repair only a few windows.

Indiana should not follow the ABA's chosen course but instead recognize the full

significance of the White decision, as the federal courts have, and put an end to this State's

imposition of  unconstitutional restraints on judicial elections, which is doing great damage to

judicial candidates, to the voters, and to the courts. This Court should not frustrate the salutary

purpose of judicial elections to serve as the antidote to judicial activism in our courts.106

The Madison Center urges that the Indiana Supreme Court adhere to the United States

Constitution, rather than the ABA Model Canons, in revising Indiana's Canons of Judicial

Conduct.


