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QUESTIONS PRESENTED

1. Whether the provision of the Minnesota Code of Judicial

Conduct that prohibits a candidate for elective judicial office

from “announc[ing] his or her views on disputed legal or

political issues” unconstitutionally impinges on the freedom of

speech as guaranteed by the First and Fourteenth Amendments

to the United States Constitution.

2. Whether the severe burdens imposed by various

provisions of the Minnesota Code of Judicial Conduct unconsti-

tutionally impinge on the right of political parties to endorse

candidates for elective judicial office in violation of the freedom

of speech, freedom of association, and equal protection of law

as guaranteed by the First and Fourteenth Amendments to the

United States Constitution.

3. Whether the provision of the Minnesota Code of Judicial

Conduct that forbids a candidate for elective judicial office from

attending or speaking at any political party gathering – while

permitting such a candidate to attend or speak at gatherings of

all other organizations – unconstitutionally impinges on the

freedom of speech, freedom of association, and equal protection

of the law as guaranteed by the First and Fourteenth Amend-

ments to the United States Constitution.
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PARTIES TO THE PROCEEDING

The following individuals and entities are parties to the

proceeding in the court below: 

Republican Party of Minnesota, Indian Asian American

Republicans of Minnesota, Republican Seniors, Young Republi-

can League of Minnesota, Minnesota College Republicans,

Muslim Republicans, Minnesota African American Republican

Council, Cheryl L. Wersal, Mark E. Wersal, Corwin C. Hulbert,

Michael Maxim, Gergory F. Wersal, Campaign for Justice, and

Kevin J. Kolosky; Plaintiffs-Appellants;

Verna Kelly was, in her official capacity, Chairperson of

the Minnesota Board of Judicial Standards, and has been

succeeded by Barry M. Lazarus, present Chairperson of the

Minnesota Board of Judicial Standards; Edward J. Cleary, in his

official capacity as Director of the Minnesota Office of Lawyers

Professional Responsibility; Charles E. Lundberg, in his official

capacity as Chair of the Minnesota Lawyers Professional

Responsibility Board; Defendants-Appellees.

CORPORATE DISCLOSURE STATEMENT

In accord with Supreme Court Rule 29.6, Petitioners state

that the Young Republican League of Minnesota is a nonprofit

corporation, it has no parent corporation, and there is no

publically held company owning 10% or more of stock in it. The

Republican Party of Minnesota, Indian Asian American Republi-

cans of Minnesota, Republican Seniors, Minnesota College

Republicans, Campaign for Justice, Minnesota African Ameri-

can Republican Council and Muslim Republicans are not

corporations, but are associations. 
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PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully pray that a writ of certiorari be

issued to review the judgment of the United States Court of

Appeals for the Eighth Circuit in this case.

OPINIONS BELOW

The decision of the court of appeals denying petitions for

rehearing and rehearing en banc, App. 130a, is not yet reported.

The opinion of the court of appeals, App. 1a-93a, is reported at

247 F.3d 854, U.S. App. LEXIS 30781 (April 30, 2001). The

opinion of the district court, App. 94a-129a, is reported at 63 F.

Supp. 2d 967. 

JURISDICTION

The judgment of the United States Court of Appeals for

the Eighth Circuit was entered on April 30, 2001. App. 7a.

Petitions for rehearing and rehearing en banc were denied on

June 26, 2001. App. 130a. This Court has jurisdiction under 28

U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS

AND STATUTES INVOLVED

 The First Amendment to the U.S. Constitution provides:

Congress shall make no law respecting an establish-

ment of religion, or prohibiting the free exercise

thereof; or abridging the freedom of speech, or the

press; or the right of the people peaceably to assem-

ble, or to petition the Government for a redress of

grievances. [U.S. Const. amend. I.]

The Fourteenth Amendment to the U.S. Constitution

provides:

No State shall make or enforce any law which shall

abridge the privileges or immunities of citizens of the
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United States; nor shall any State deprive any person

of life, liberty, or property, without due process of

law; nor deny to any person within its jurisdiction the

equal protection of the laws. [U.S. Const. amend.

XIV, § 1.]

Title 42, Section 1983 of the United States Code provides:

Every person who, under color of any statute, ordi-

nance, regulation, custom, or usage, of any State or

Territory or the District of Columbia, subjects, or

causes to be subjected, any citizen of the United

States or other person within the jurisdiction thereof

to the deprivation of any rights, privileges, or immu-

nities secured by the Constitution and laws, shall be

liable to the party injured in an action at law, suit in

equity, or other proper proceeding for redress,

except that in any action brought against a judicial

officer for an act or omission taken in such officer’s

judicial capacity, injunctive relief shall not be granted

unless a declaratory decree was violated or declara-

tory relief was unavailable. [42 U.S.C. § 1983 (2001).]

Pursuant to Supreme Court Rule 14.1(f), Canon 5 of the

Minnesota Code of Judicial Conduct is reprinted at App. 131a-

135a. 

STATEMENT OF THE CASE

Petitioners, Gregory F. Wersal, a judicial candidate

seeking election to the Minnesota Supreme Court, and the

Republican Party of Minnesota (“the Republican Party”)

brought this action on February 28, 1998, in the United States

District Court for the District of Minnesota against representa-

tives of the Minnesota Board of Judicial Standards (“BOJS”) and

the Minnesota Office of Lawyer Professional Responsibility

(“OLPR”) seeking to enjoin enforcement of certain Minnesota

Judicial Conduct Code Canons:
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1Petitioners also initially challenged other Canons that they do not now

petition this Court to review: Canon 5A(1)(a), App. 132a, which prohibits

judicial candidates from identifying themselves as members of a political
party organization, and Canon 5B(2), App. 134a, which prohibits judicial

candidates from soliciting campaign contributions.

(1) The “announce” clause of Canon 5A(3)(d)(i), App.

133a-134a, which prohibits candidates for elective judicial office

from “announc[ing] their views on disputed legal or political

issues;” 

(2) The “endorsement” clauses of Canon 5A(1)(d), App.

132a, and of Canon 5B(2), App. 135a, that forbid judicial

candidates and their campaign committees “to seek, accept, or

use” endorsements from political party organizations;

(3) The “attend and speak” clauses of Canon 5A(1)(d),

App. 132a, which prohibits judicial candidates from “attending

political gatherings,” and of 5B(1)(a), App. 134a, which forbids

judicial candidates to speak at political party gatherings.1 

Joining Wersal and the Republican Party as Plaintiffs were:

his campaign committee, Campaign for Justice; his wife, Cheryl

Wersal; his brother, Mark E. Wersal; an unaffiliated, unrelated

supporter of his candidacy, Corwin C. Hulbert; an individual

who sought endorsement for Wersal by the Republican Party,

Michael Maxim; another judicial candidate, Kevin J. Kolosky;

and various associations affiliated with the Republican Party. 

The district court denied a preliminary injunction, and the

United States Court of Appeals for the Eighth Circuit affirmed.

An injunction pending appeal was sought from this Court which

was denied by Circuit Justice for the Eighth Circuit, Justice

Clarence Thomas. Thereafter, the District Court granted

defendants’ motion for summary judgment and the Eighth

Circuit affirmed in a 2-1 decision. Motions for rehearing and

rehearing en banc were subsequently denied and the Eighth
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Circuit’s decision is now being presented to this Court for

review.

A. The Nature of the Case.

Petitioner Gregory F. Wersal, an attorney licensed in

Minnesota, first campaigned for the office of Associate Justice

of the Minnesota Supreme Court in February, 1996. Under the

Minnesota Constitution, art. 6, § 7, all state judicial offices are

filled by popular election.

During his 1996 campaign, Wersal, his wife Cheryl Wersal,

his brother Mark Wersal, Corwin Hulbert, members of his

campaign committee, and other members of the Republican

Party of Minnesota and its affiliated associations on behalf of

Wersal attended gatherings of the Republican Party and its

affiliated associations, spoke at these gatherings, announced

that Wersal was in favor of strict judicial construction and was

critical of certain Minnesota Supreme Court decisions, and

sought the endorsement of the Republican Party and its

affiliated organizations.

An ethics complaint was filed with OLPR against Wersal

based on an alleged violation of Canon 5A(3)(d)(i) of Minnesota

Code of Judicial Conduct, which prohibits any candidate for

judicial office from “announc[ing] his or her views on disputed

legal or political issues.” App. 133a-134a. Minnesota attorneys

are subject to discipline if they violate the Canons while

campaigning for judicial office. Minnesota Rule of Professional

Conduct § 8.2. Wersal withdrew his candidacy because the

threat of such ethics complaints placed his livelihood as a

lawyer and the well-being of his family in jeopardy. The OLPR

eventually exonerated Wersal, stating its doubts regarding the

constitutionality of the “announce” clause. Appendix to Brief of

Appellants in Eighth Circuit (“Eighth Cir. App.”) at 1643-1648.

In January of 1997, Wersal declared again for the office of

Associate Justice of the Minnesota Supreme Court in the 1998
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election. Once again, Wersal announced that he was in favor of

strict construction of the Constitution, was critical of certain

decisions of the Minnesota Supreme Court, and sought en-

dorsement from the Republican Party. Once again, Wersal, his

wife, his brother, and associates and members of his campaign

committee attended Republican Party gatherings on behalf of

Wersal’s candidacy, spoke in favor of his candidacy at these

gatherings, announced his views in favor of strict construction

and against some Minnesota Supreme Court decisions, and

sought Republican Party and its affiliated organizations’

endorsements.

In December of 1997, however, the Minnesota Supreme

Court amended Canon 5, among other things, to add a clause to

5B(1)(a) that forbids judicial candidates from speaking to

political party gatherings and to add clauses to 5A(1)(d) and

5B(2) that forbid judicial candidates and their campaign commit-

tees from seeking, accepting, or using political party endorse-

ments. See App. 98a-101a. These new restrictions placed the

manner in which Wersal was conducting his campaign in

serious doubt. Moreover, the Canons placed the conduct of

family, friends, associates, and members of his campaign

organization acting on behalf of his candidacy in doubt by virtue

of Canons 5A(3)(a) and (c), which require the candidate to

encourage family members to adhere to the same standards of

political conduct as the candidate and which forbid the candidate

from authorizing or knowingly permitting any other person “to

do for the candidate what he candidate is prohibited from doing”

for him or herself.

To avoid violating these Canons, Wersal requested an

advisory opinion from OLPR on February 9, 1998, asking

whether OLPR intended to enforce certain aspects of the

Canons in conjunction with his campaign. Eighth Cir. App. at

1754-1757. OLPR responded with a February 24, 1998, advisory

opinion stating that it would enforce Canon 5A(1)(d) and
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5B(1)(a), which forbids judicial candidates to attend or speak at

political party gatherings, and Canon 5A(1)(d), which forbids

judicial candidates for seeking, accepting, or using political

party endorsements. However, OLPR was not willing to state

whether it would enforce the clause of Canon 5A(3)(d)(i) that

forbids candidates from announcing their views on disputed

legal or political issues, but instead stated only that it “contin-

ues to have significant doubts as to whether or not this provi-

sion would survive a facial challenge to its constitutionality

under the First Amendment to the United States Constitution.”

Eighth Cir. App. at 1758-1761. Wertzel, the Republican Party,

and others then commenced this action, challenging multiple

aspects of Canon 5 in the district court.

After the preliminary injunction sought by the Plaintiffs

was denied, the Republican Party held its June 18-20, 1998

State Convention. At the convention, Petitioner Michael Maxim

moved that the Republican Party endorse Wersal for Supreme

Court Associate Justice. In accordance with Canon 5’s require-

ments, Wersal did not attend the convention, nor did any of his

family, members of his campaign committee, or any other of his

agents.

Maxim spoke to the convention in favor of Wersal’s

endorsement by the Republican Party. Maxim, however, had

not met or talked with Wersal about the Republican Party

endorsement because he understood that such communications

would constitute a violation of Canon 5 and subject Wersal to

sanctions. Accordingly, Maxim was severely hampered in his

advocacy of Wersal’s endorsement because he did not have the

benefit of first-hand information from Wersal about his beliefs,

fitness, and qualifications for office and had to rely on secondary

sources. Amid concerns about whether an endorsement was

legal and in part due to the absence of Wersal, his family and

members of his campaign committee, Maxin’s motion to
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endorse Wersal was narrowly defeated and Wersal was subse-

quently defeated in the primary.

During the 2000 election cycle, Wersal once more ran for

office of Associate Justice of the Minnesota Supreme Court.

Although he was prohibited from seeking an endorsement by

the Republican Party and its affiliated organizations by virtue of

Canon 5A(1)(d), the Republican Party nevertheless endorsed

his candidacy, a fact widely reported in state newspapers.

Shortly thereafter, Wersal’s campaign committee filed a

separate “as applied” challenge to Canon 5 in a federal district

court, seeking authorization to send copies of newspaper

articles about the Republican Party endorsement to potential

contributors. The district court dismissed the action on the

grounds of res judicata, citing the lower court decision in this

case. Greg Wersal for Supreme Court Comm. v. Lundberg, No.

00-1685 (PAM/JGL), slip op. at 7 (D. Minn. July 28, 2000).

One month later, Wersal’s general election opponent

began criticizing Wersal for receiving the Republican Party

endorsement – an endorsement that Wersal did not seek.

Wersal sought another advisory opinion from OLPR on whether

Wersal could respond to these attacks which, by necessity,

would require Wersal to mention the endorsement. OLPR

responded that any response by Wersal to the attacks that

mentioned the endorsement would violate Canon 5. Wersal v.
Lundberg, No. 00-2103 (MJD/JGL), slip op. at 2 (D. Minn. Sept.

14, 2000). Wersal, therefore, filed another action in federal

district court seeking relief from Canon 5 to permit him to

respond to these attacks. Once again, the district court dis-

missed the action, finding that the claims were resolved by the

district court decision in this case and threatening to sanction

Wersal. Id. at 7. Wersal lost in the general election.

Both of these separate actions were appealed to the Eighth

Circuit, and the Eighth Circuit has stayed both appeals pending

a decision in this case. Greg Wersal for Supreme Court Comm.
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v. Lundberg, No. 00-2962-MNST (8th Cir. Aug. 2, 2000); Wersal
v. Lundberg, No. 00-3494-MNST (8th Cir. Oct. 13, 2000).

B. The Proceedings Below.

Petitioners commenced this action on February 27, 1998,

and moved for a preliminary injunction. The district court

denied Petitioners’ Motion for a Preliminary Injunction on

March 9, 1998, Republican Party v. Kelly, 996 F. Supp. 875 (D.

Minn. 1998), and, on October 28, 1998, the court of appeals

affirmed in a 2-1 per curiam decision. Republican Party v. Kelly,
163 F.3d 602 (8th Cir. 1998). An injunction pending appeal was

sought from this Court which was denied.

On September 14, 1999, the district court granted Respon-

dent’s Motion for Summary Judgment and dismissed the action.

App. 94a-129a. The district court found that the state’s compel-

ling interest in the independence and integrity of its judiciary

justified Canon 5’s prohibitions. App. 108a-118a. In addition, the

district court applied a narrowing interpretation to the “an-

nounce” clause to save it from constitutional invalidity,

construing it to apply only to matters likely to come before the

candidate if elected as judge. App. 123a-129a.

 On April 24, 2001, the Eighth Circuit Court of Appeals, in

a 2-1 decision, affirmed the district court. App. 1a-93a. The

majority agreed that Canon 5’s restrictions are narrowly

tailored to serve the Minnesota Supreme Court’s compelling

state interest “to guarantee the independence of the Minnesota

judiciary” from “‘political, economic and social pressure.’” App.

21a-22a. Moreover, the appellate court accepted the district

court’s narrowing construction of the “announce clause” to

forbid judicial candidates from announcing views on “disputed

legal or political issues” only with regard to matters likely to

come before the court. App. 43a-52a. 

In dissent, Judge Arlen Beam argued at length that the

State’s compelling interest in judicial independence did not
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justify Canon 5’s prohibitions on a judicial candidate’s campaign

activity because these prohibitions directly contradict the plain

language and legislative history of Minnesota’s constitutional

requirement that judges stand for popular election and, there-

fore, subject themselves to the rigors of public debate and

public scrutiny. App. 60a-70a. He rejected the narrowing

construction of the “announce” clause suggested by the district

court and accepted by the Eighth Circuit majority on the

grounds that it does not, in fact, effectively limit the prohibitive

scope of the clause, so that the clause continues to “roam far

beyond the the narrow category of speech left unprotected” by

decisions of this Court. App76a-77a. Judge Beam also argued

that the “attend and speak” clauses are grossly underinclusive

in violation of First Amendment precedent and of equal

protection of law in that they forbid attending and speaking at

political party gatherings, such as gatherings of the Democratic

or Republican Parties, but permit attending and speaking at all

other organizational gatherings, such as organizational gather-

ings of the NRA or NAACP. App. 87a-91a. Finally, Judge Beam

observed that the “endorsement” clauses severely “curtail[] a

party’s ability to endorse a candidate of its choosing” because

“[p]arties are unlikely to endorse their preferred candidate so

long as they fear handing an opponent a potential election issue

– specifically, the specter of an ethics violation.” App. 78a.

“This in turn curtail voters’ rights to hear parties’ views as to

candidates.” Id.

REASONS FOR GRANTING THE PETITION

This case involves a matter of the greatest public impor-

tance – the right of the people of a state to select the members

of their state court judiciary by popular election. Having

conferred upon the state judiciary the power to make law

through the development of the common law, the people of

Minnesota have chosen, like most States, to select their judges
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by popular election, thereby holding state court judges directly

accountable to the people.

Because Minnesota’s selection process for state court

judges involves popular election, the First Amendment governs

the conduct of judicial campaigns, protecting the freedom of

speech and association necessary to ensure that the people

have full access to the information they need to make an

informed decision.  Thus, this case also involves a matter of

great constitutional importance, one, in fact, that goes to the

very core of the First Amendment: the right of the people to

associate with, to listen to, and to speak with candidates for

elective judicial office and to participate in the electoral process

by which state court judges are selected, as provided by the

Minnesota Constitution.

In issuing the challenged provisions of Canon 5, however,

the Supreme Court of Minnesota has acted to severely limit the

information available to the voting public in judicial elections by

prohibiting such candidates, their family, members of their

campaign committees and their close associates from announc-

ing the candidates’ views on disputed legal or political issues,

from attending or speaking at political party gatherings, and

from seeking, accepting or using endorsements for political

parties. Because the First Amendment “has its fullest and most

urgent application” to campaigns for elective office, Monitor
Patriot Co. v. Roy, 401 U.S. 265, 272 (1971), these provisions

violate the First Amendment.

The decision of the court below also conflicts with the

decision of this Court in Eu v. San Francisco County Democratic
Cen. Comm., 489 U.S. 214 (1989), which held that forbidding

political parties from making pre-primary endorsements is

unconstitutional. Moreover, the decision of the court below

creates a conflict in the circuits, upholding a prohibition

forbidding elective judicial candidates from announcing their

views on disputed legal or political issues contrary to the
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decision of the Seventh Circuit in Buckley v. Illinois Judicial
Inquiry Bd., 997 F.2d 224 (7th Cir. 1993), and upholding severe

burdens on political party endorsements of elective judicial

candidates contrary to decision of the Ninth Circuit in Renne v.
Geary, 911 F.2d 280 (9th Cir. 1990), vacated on other grounds,
Renne v. Geary, 501 U.S. 312 (1991). 

I. The Questions Presented Involve Important

Matters.

The people of Minnesota have long insisted on a popularly

elected state judiciary. Minnesota’s Constitution, which

requires an elected state judiciary, at article 6, § 7, was debated

and adopted on the eve of the Civil War, when abolitionist

sentiment was high and there was particular suspicion of the

judiciary in light of the recent decision in Dred Scott v. Sandford,

60 U.S. 393 (1856). App. 64a-66a. Controversies among the

Minnesota Constitution’s framers were vehement, and the

debate on whether judges should be appointed or elected

mirrored the debate between Federalists and anti-Federalists

that occurred during the framing of the U.S. Constitution. App.

63a, 66a-68a. However, in contrast to the decision for an

appointed judiciary made by the framers of the federal constitu-

tion, 

Minnesotans of both parties opted for an elected

judiciary. Ultimately, they more feared the potential

politics of an appointed bench and saw popular

election as the proper remedy. Given the political

climate, they desired more control over their judi-

ciary. That was the policy adopted by the people of
Mi nnesota. 

App. 67a (emphasis in original).

Minnesota has several times specifically rejected propos-

als to modify its Constitution in order to change the judicial

selection process. App. 67a-70a. The people of Minnesota have
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2The challenged provisions actually sweep more widely to include

more than just candidates, by including the candidate’s family and associates.

Canon 5A(3)(a) and (c) require candidates to “encourage family members to

adhere to the same standards of political conduct in support of the candidate

as apply to the candidate” and provide that candidates may not “authorize or
knowingly permit any other person to do for the candidate what the candidate

is prohibited from doing.” App. 133a.

steadfastly insisted that all judges at all levels must be subject

to popular election. 

Furthermore, Minnesota courts, unlike the federal courts,

exercise a law-making function through use of their common

law powers. See, e.g., Lake v. Wal-Mart Stores, Inc., 582 N.W.2d

231 (Minn. 1991) (recognizing claim for invasion of privacy);

Anderson v. Stream, 295 N.W.2d 595 (Minn. 1980) (abolishing

parental immunity); Nieting v. Blondell, 235 N.W.2d 597 (Minn.

1975) (abolishing state tort immunity). Thus, like elected

legislators, it is entirely reasonable for the people to subject

judges to popular election and scrutiny in a manner that would

be less appropriate where courts have no such law-making

power.

However, state court judges also have the responsibility

“to apply the law neutrally,” which the Court of Appeals found

to be “a compelling governmental interest of the highest

order.” App. 21a. This interest is adequately served by the

provision of Canon 5A(3)(d), which Petitioners do not chal-

lenge, that provides that candidates for elective judicial office

shall not “make pledges or promises of conduct in office other

than the faithful and impartial performance of the duties of the

office.” App. 133a.

The other provisions of Canon 5, however, prohibiting

candidates2 for elective judicial office from announcing their

views on disputed legal or political issues, from seeking,

accepting, or using the endorsements of political party organi-
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3The judicial candidate’s campaign committee is likewise forbidden to

seek, accept, or use endorsements by Canon 5B(2). App. 135a.

zations,3 and from attending or speaking at any political party

gathering all directly affect speech and association “at the core

of our electoral process and of the First Amendment freedoms,”

Williams v. Rhodes, 393 U.S. 23, 32 (1968), and that are essen-

tial to campaigns for elective public office. Buckley v. Valeo, 424

U.S. 1, 14 (1976) (per curiam) (“[D]ebate on the qualifications

of candidates [is] integral to the operation of the system of

government established by our Constitution.”). As a result,

these provisions seriously undermine the integrity of the long-

established selection process for state court judges adopted by

the people of Minnesota. 

There is no doubt that these challenged provisions would

be deemed unconstitutional if applied to candidates for elective

legislative or executive office. See, e.g., Eu, 489 U.S. 214;

Tashjian v. Republican Party of Conn., 479 U.S. 208 (1986);

Buckley, 424 U.S. at 13-16. The Court of Appeals believed these

provisions to be necessary here to maintain the independence

of the judiciary. App. 21a-22a.

However, the very nature and purpose of the Minnesota

elective judicial system belies the existence of a compelling

state interest in an independent judiciary of the sort that would

justify isolating judicial candidates from the electorate and

depriving the electorate of the information necessary to cast an

informed vote, as the challenged provisions of Canon 5 do.

Whatever the nature of the state’s interest in an independent

judiciary might be, in the context of an elective judicial system,

it cannot encompass an interest in banning political speech and

association, which is at the heart of campaigns for elective

political office. Thus,

The State . . . cannot have it both ways. If it wants to

elect its judges, it cannot deprive its citizens of a full



14

and robust election debate. It cannot forbid speech by

persons or groups who wish to make their views,

support or endorsements known. Nor can it complain

if the citizens wish to make their electoral judgments

based in part on recommendations made by political

parties. If the people are to be given the right to

choose their judges directly, they are free, rightly or

wrongly, to consider the political philosophy of the

candidates.

Renne, 911 F.2d at 294 (Reinhardt, J., concurring). 

This case is, thus, about the integrity of the selection

process the people of Minnesota have adopted for its judicial

officials – popular election – since the integrity of popular

elections depends on the right of voters to be informed about

the positions of the candidates and, correspondingly, the right

of candidates to let their positions be known. The challenged

provisions of Canon 5 are not necessary to maintaining judicial

neutrality in decisionmaking, but striking them is necessary to

maintaining the integrity of the popular election process.

Nor is this a case about the “dangers” posed by “partisan

elections,” as also suggested by the Court of Appeals. App. 32a.

While Minnesota judicial elections are “nonpartisan,” “nonpar-

tisan” elections under Minnesota statutes have only two

meanings – party designation does not appear next to the

candidate’s name on the ballot and the candidates are selected

for a general runoff from a single primary without regard to

party identification. Minn. Stat. §§ 204B.36, 204D.05,

204D.10(3), 204D.14. This case, however, is not about how

candidates are identified on the ballot and how they are

selected to run. It is rather about campaigns for public office,

since the challenged provisions restrict information about

candidates for elective office, those associated with them, and

those who might support or oppose them during the election.
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4Twenty-five states require entirely elective judicial systems. Ark.

Const. art. 7, §§ 6, 17; Cal. Const. art. VI, § 16; Fla. Const. art. V, § 10; Ga.

Const. art. VI, § VII, para. I; Idaho Const. art. VI, § 7; Ill. Const. art. VI, § 12;

Kan. Const. art. 3, § 6; Ky. Const. § 117; La. Const. art. V, § 22; Mich. Const.
art. VI, §§ 2, 8, 12; Miss. Const. art. 6, § 145; Mont. Const. art. VII, § 8; Nev.

Const. art. 6, §§ 3, 5; N.M. Const. art. VI, § 33; N.C. Const. art. IV, §§ 9-10,

16; N.D. Const. art. 6, §§ 7, 9; Ohio Const. art. IV, § 6; Okla. Const. art. VII,

§ 3; Or. Const. art. VII, § 1; Pa. Const. art. 5, § 13; Tenn. Const. art. VI, §§

3-4; Tex. Const. art. V, §§ 2, 7; Wash. Const. art. IV, §§ 3, 5; W. Va. Const.

art. VIII, §§ 2, 5; Wis. Const. art. VII, § 9. 

5Alaska Stat. §§ 22.10.100, 22.15.170, 22.05.080 (Michie 2001); Ariz.

Const. art. 6, §§ 37, 40, 42; Colo. Const. art. VI, § 20; Del. Const. art. IV, §

3l; Haw. Const. art. VI, § 3; Iowa Const. art. V, § 17; Md. Const. art. IV, § 3;

Mass. Const. ch. III, art. I; Neb. Const. art. 5, § 21; N.H. Const. pt. 2, art. 46;

N.J. Const. art 6, § VI, para. 1; R.I. Const. art. X, § 4; S.C. Const. art. V, §§ 3,
8, 13, 18; Utah Const. art. VIII, § 8; Va. Const. art. VI, § 7; Wyo. Const. art.

5, § 4.

Nine states select their judiciaries in hybrid manners, utilizing both

elective and appointive methods. Ala. Const. art. VI, §§ 152-153; Conn.

Const. art. V, § 2; Ind. Const. art. 7, §§ 7, 10-11; Me. Const. art. 6, § 6 & art.

5, pt. 1, § 8; Minn. Const. art. 6, § 7 & Minn. Stat. § 480B.01 (2001); Mo.
Const. art. 5, § 25; N.Y. Const. art. VI, §§ 2, 6, 9; S.D. Const. art. V, § 7; Vt.

Const. §§ 32, 50-51.

That the Court of Appeals decision upheld these provi-

sions, which so seriously undermine the values at the heart of

the First Amendment, in itself presents an issue of sufficient

importance to warrant review by this Court. However, the

questions presented by this case are also of national import.

Thirty-four states mandate popular election of their judiciaries,4

and only sixteen states exclusively appoint them.5 Further, as

the Court of Appeals noted, the Minnesota Code of Judicial

Conduct is “based in large measure on the ABA’s Model

Canons of Judicial Conduct (1972).” App. 8a. Thus, whether and

the extent to which the rights of judicial candidates may be

denied or burdened by restrictions on their political speech and

association in the context of a popular election is a matter of

nationwide interest and importance. This Court should provide
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guidance on the nature and scope of the rights and interests at

stake of those involved in popular elections for judicial office.

II. The Court of Appeals’ Decision Upholding the

Ban on Candidates for Elective Judicial Office

from Announcing Their Views on Disputed

Legal or Political Issues Conflicts with the

Decisions of the Seventh Circuit.

Canon 5A(3)(d)(i) provides, in relevant part, that a

candidate for judicial office shall not “announce his or her views

on disputed legal or political issues.” App. 133a-134a. The

district court upheld the constitutionality of the “announce”

clause, after construing it “as only prohibiting discussion of a

judicial candidate’s predisposition to issues likely to come

before the court.” App. 129a. The Eighth Circuit upheld the

provision as “prohibiting candidates only from publicly making

known how they would decide issues likely to come before

them as judges.” App. 53a. 

In contrast, the Seventh Circuit struck down an identical

Illinois rule forbidding a candidate for judicial office from

“announc[ing] his views on disputed legal or political issues.”

Buckley v. Illinois, 997 F.2d 224, 225 (7th Cir. 1993) (quoting Ill.

S. Ct. R. 67(B)(1)(c), Ill. Rev Stat. ch. 110A P 67(B)(1)(c)). The

Seventh Circuit observed, through Chief Judge Posner, that the

plain language of the “announce” clause,

is not limited to declarations as to how the candidate

intends to rule in particular cases or classes of case;

he may not “announce his views on disputed legal or

political issues,” period. The rule certainly deals

effectively with the abuse that the draftsmen were

concerned with; but in so doing it gags the judicial

candidate. He can say nothing in public about his

judicial philosophy; he cannot, for example, pledge

himself to be a strict constructionist, or for that
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matter a legal realist. He cannot promise a better

shake for indigent litigants or harried employers. . . .

The rule thus reaches far beyond speech that could

reasonably be interpreted as committing the candi-

date in a way that would compromise his impartiality

should he be successful in an election. Indeed, the

only safe response to [the “announce” clause] is

silence.

997 F.2d at 228.

The Seventh Circuit specifically rejected a narrowing

interpretation of the clause, substantially identical to the

narrowing interpretation adopted here, that the prohibition was

“confined to issues likely to come before the judge in his

judicial capacity.” Id. at 229. Although the Seventh Circuit

believed such a construction both plausible and consistent with

the policy of the Illinois Supreme Court in interpreting its

statutes, where possible, to sustain their constitutionality, the

Seventh Circuit held that “the district judge’s interpretation

does not in fact circumscribe [the “announce” clause] signifi-

cantly.” Id. This is so because “[t]here is almost no legal or

political issue that is unlikely to come before a judge of an

American court, state or federal, of general jurisdiction.” Id. To

construe the language of the “announce” clause to only prohibit

a discussion of political or legal issues likely to come before a

state court simply does not solve the constitutional problem.

Moreover, the “announce” clause is not “readily suscepti-

ble” to the saving construction that the Eighth Circuit tried to

provide it. See Dombrowski v. Pfister, 380 U.S. 479, 497 (1965).

The plain language of the clause provides no expressed or

implied limitation to its ban on announcing positions on

“disputed legal or political issues” – the clause does not confine

its prohibition to matters in litigation, much less to matters in

litigation likely to come before the candidate if elected as a

judge. As the Seventh Circuit held, “[i]t is not our proper
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business to patch up the rule – and it would be a patchwork job.

Indeed, with the rule itself saying one thing and the judicial

gloss on it another.” Buckley, 997 F.2d at 230.

Several other courts agree with the Seventh Circuit in

Buckley, striking down judicial canons similar to Minnesota’s

Canon 5 “announce” clause. Beshear v. Butt, 863 F. Supp. 913,

917-918 (E.D. Ark. 1994); ACLU v. Florida Bar, 744 F. Supp.

1094, 1097 (N.D. Fla. 1990); J.C.J.D. v. R.J.C.R., 803 S.W.2d 953,

956-957 (Ky. 1990). See also Pittman v. Cole, 117 F. Supp. 1285

(S.D. Ala. 2000) (ban on answering questions relating to

political and legal issues unconstitutional). However, the Third

Circuit upheld an “announce” clause after construing it in a

manner similar to the Eighth Circuit. Stretton v. Disciplinary
Bd., 944 F.3d 137 (3rd Cir. 1991).

In view of the conflict among the circuits and other courts,

the question of whether the provision forbidding judicial

candidates from announcing their views on disputed legal or

political matters passes constitutional muster should properly

be reviewed by this Court.

Furthermore, the conflict that exists is not simply whether

or to what degree such “announce” clauses might be construed

in order to avoid constitutional infirmity. As the Seventh Circuit

made clear, any “saving” construction presents problems of its

own, not only by casting the federal courts in the role of a

“Council of Revision,” Buckley, 997 F.2d at 230, but also

because proposed interpretations – such as limiting bans on

announcing positions on disputed legal or political issues to

those “likely to come before the courts” – do not cure the

constitutional defect. Review by this Court is thus appropriate

in order to define the nature and scope of the constitutional

values that limit the degree to which political speech by judicial

candidates might impinged. 
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III. Canon 5’s Severe Burdens on Political Party

Endorsements Constitute an Unconstitutional

Infringement on the Right of Political Parties to

Endorse Candidates for Elective Public Office.

Canon 5A(1)(d) provides in relevant part that any candi-

date for elective judicial office “shall not . . . seek, accept or use

endorsements from a political organization,” App. 134a, nor,

pursuant to Canon 5B(2), may the candidate’s campaign

committee. App. 135a. Canon 5D provides that “[f]or the

purposes of Canon 5 the term political organization denotes a

political party organization.” App. 135a. Thus, Canon 5 forbids

a candidate for judicial office and his or her campaign committee

from seeking, accepting, or using an endorsement of a political

party – such as the Democratic or Republican Party – but does

not forbid a candidate from seeking, accepting, or using the

endorsement of any other political organization or person.

Furthermore, Canon 5A(1)(d) also provides that judges

and judicial candidates may not attend political gatherings, App.

132a, and Canon 5B(1)(a) prohibits them from speaking to

political party organizations on their behalf. App. 134a. Thus,

judicial candidates are forbidden to attend any political gather-

ings, including political party gatherings, even if attendance has

nothing to do with candidacy, but is, for instance, to assist in

developing party policy on unrelated matters or merely to listen

to debate on various issues. Furthermore, judicial candidates

are specifically prohibited from speaking to political party

gatherings on any topic, whether related to the candidate’s

election or not and even on matters the Canons would other-

wise allow.

Similarly, because of Canon 5A(3)(a) and (c), the candi-

dates’ family, members of their campaign committee and their

close associates are forbidden from seeking, accepting  or using

any political party endorsements and from attending or speak-

ing at political party gatherings.

While short of the outright ban on political party endorse-

ments struck down by this Court in Eu, these provisions
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individually and collectively impose a severe burden on political

party endorsements and, therefore, are in conflict with Eu.

In Eu, this Court held that a California ban on primary

endorsements by political parties burdened the rights to free

speech and freedom of association, 489 U.S. at 225, because it

“directly hampers the ability of a party to spread its message

and hamstrings voters seeking to inform themselves about the

candidates on campaign issues.” Id. at 223 (citations omitted).

Furthermore, because the state interests offered in support of

the primary endorsement ban – interests in “stable govern-

ment” and in “protecting voters from confusion and undue

influence,” id. at 225 – were not advanced by the ban, id. at 226-

229, this Court held the ban violated the First and Fourteenth

Amendments. Id. at 229.

In the present case, the burdens placed on political party

endorsements effectively prevent political parties from exercis-

ing their First Amendment right to endorse candidates for

elective judicial office by depriving political parties of the

information they need from the most relevant and credible

source – from the candidates themselves. The Canons go even

further by also prohibiting the candidate’s family and associates

from providing the information sought by the political party.

Furthermore, the value of the endorsement is seriously

undermined by prohibiting the candidate from communicating

it to the voters, which “directly hampers the ability of a party

to spread its message and hamstrings voters seeking to inform

themselves about the candidates on campaign issues.” Eu, 498

U.S. at 223 (citations omitted).

Nor are these severe burdens on political party endorse-

ments justified because this is an election for judicial office.

First, as in Eu, “[a] State may enact laws to ‘prevent the

disruption of the political parties from without,’ but not, as in

this case, laws ‘to prevent the parties from taking internal steps

affecting their own process of the selection of candidates.’” Id.
at 227 (quoting Tashjian, 479 U.S. at 224). The Court of

Appeals sought to distinguish this Court’s decision in Eu by
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6While judicial candidates are banned from “attending” any political

gathering, the prohibitions on “speaking” and “seeking, accepting, or using”

endorsements applies only to political party organizations.

suggesting the presence of evidence of a “threat to the integrity

or reputation of the judiciary from involvement in partisan

politics,” which this Court did not find in Eu. App. 33a. How-

ever, the Ninth Circuit in Eu found that “the government has

no legitimate interest in protecting parties from the disruption

that the State argues will result if parties are free to make

preprimary endorsements.” San Francisco Democratic Central.
Comm. v. Eu, 826 F.2d 814, 835 (9th Cir. 1987), aff’d, 489 U.S.

214 (1989). 

Second, limiting the severe burdens on endorsements only

to political party organizations6 cannot survive constitutional

scrutiny, since it is not “narrowly tailored.” Tashjian, 479 U.S.

at 217. Far from being “narrowly tailored,” Canon 5’s burdens

on endorsements are at best arbitrary. As Judge Beam in

dissent points out, 

Candidates remain free to consort with organizations

such as the National Organization of Women, the

NAACP, the Christian Coalition, the National Associ-

ation of Manufacturers, the AFL-CIO or the NRA. . . .

Candidates remain free to seek and use the endorse-

ments of the insurance lobby, the Minnesota Trial

Lawyers Association or any other political or quasi-

political association not organized as a “political

party.”

App. 88a-89a.

Thus, the burdens on political party endorsements are

“underinclusive,” singling out only political parties as the

enemies of judicial neutrality when many other political

organizations are equal or greater threats. If the harm threat-

ened by organizational endorsements is potential loss of judicial

impartiality, then Canon 5’s ban cannot be said to be narrowly

tailored to avoid this harm. Thus, Canon 5 runs afoul of
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precedents of this Court holding that to single out for punitive

measures certain types of speech from certain speakers

violates the First Amendment. R.A.V. v. City of St. Paul, 505

U.S. 377 (1992); Carey v. Brown, 477 U.S. 455 (1980). 

The Court of Appeals sought to avoid this result by

claiming that “when underinclusiveness results from a choice

to address a greater threat before a lesser, it does not run afoul

of the First Amendment.” App. 35a-36a (citing Cornerstone
Bible Church v. City of Hastings, 948 F.2d 464, 470-71 (8th Cir.

1991), and Stretton v. Disciplinary Bd., 944 F.2d 137, 146 (3d.

Cir. 1991)). But the “time, place, and manner” restrictions at

issue in, for example, Cornerstone Bible Church and other

similar cases are very different than the unconstitutional

burden on political speech and association at issue here. The

instant case is instead closely analogous to that of Carey v.
Brown, where this Court held that a ban on residential picket-

ing other than labor picketing violated the First Amendment.

447 U.S. at 464. If a ban on residential picketing, except labor

picketing, is unconstitutionally underinclusive, then so is the

endorsement provision here, which permits judicial candidates

to be endorsed for elective office by any organization, except a

political party organization.

 Moreover, it is simply not the case that “the State has

shown that a candidate’s use of political parties in judicial

campaigns poses a greater threat to the compelling state

interests than involvement of other kinds of groups.” App. 36a.

The factors cited by the Court of Appeals at most support the

general proposition that partisan activities which may attend

judicial elections may cause certain difficulties and raise certain

concerns that have been willingly assumed by the people of

Minnesota as a necessary incidence to their choice of popular

election for the selection method of state court judges.

But there is no substantial evidence that the endorse-

ments of political parties are any more threatening to judicial

independence, impartiality, or neutrality than permitting

endorsements by other political organizations or personalities.
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7One needs only to consider that the Canons allow judicial candidates

to “attend,” to “speak” to, and to “seek” the endorsement of the Minnesota

Trial Lawyers Association, but not the Republican Party, to understand the

“underinclusiveness” of the Canon’s prohibitions.

To the contrary, political parties tend to have broader interests

that would mitigate any particular influence on a judge that

their endorsements might otherwise have. Other interest

groups, which can continue freely to endorse judicial candidates

under Canon 5, generally have narrower agendas that sharply

focus on the achievement of particular results in particular

cases before the judge. As Judge Beam notes in dissent, “Given

their focus and intensity, such groups are much more capable

[than political parties] of bringing their members’ wrath to bear

on elected officials including judges who stray from their point

of view.”7 App. 89a-90a.

Likewise, Canon 5’s burdens on political party endorse-

ments are unconstitutional under equal protection jurispru-

dence. There is no rational, much less compelling, justification

for the classification drawn by Canon 5 between political party

associations and other political organizations (such as single

issue advocacy groups or political action committees), severely

burdening endorsements by political parties while permitting

them for all other organizations. 

If political parties warrant some special status, it is

precisely because they traditionally amplify the discussion and

debate of ideas so essential to the elective political process. But

whether or not political parties deserve some status in our legal

order warranting special deference to their prerogatives, they

surely do not deserve to be treated as organizational pariahs

and unique threats to the electoral process. There is no

justification to muzzle political party organizations during

election contests while all other organizations and personalities

are allowed to speak freely.

In sum, the Eighth Circuit’s decision in this case, uphold-

ing severe burdens on political party endorsements of candi-
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dates for elective office, is erroneous under the decision of this

Court in Eu. This Court should grant review to correct this

error.

IV. Furthermore, The Court of Appeal’s Decision

Upholding Canon 5’s Severe Burdens on Politi-

cal Party Endorsements of Candidates for

Elective Judicial Office Is in Conflict with the

Ninth Circuit. 

In Renne v. Geary, 911 F.2d 280 (9th Cir. 1990) (en banc),

the Ninth Circuit held unconstitutional a California state

constitutional amendment prohibiting political parties from

endorsing candidates to elective nonpartisan offices – all

candidates for city, county, school, and judicial offices. See id. at

282. The Renne court held that “[e]ven if we were to find that

state interests underlying [the California amendment] compel-

ling, we still would be bound to declare the amendment invalid,

because appellants have failed to show that [the amendment] is

narrowly tailored to achieve its purported objectives.” Id. at

284-285 (citations omitted). 

 The Ninth Circuit decision in Renne was vacated on

jurisdictional grounds by this Court because plaintiffs in the

case had failed to “allege an intention to endorse any particular

candidate” in violation of the amendment. Renne v. Geary, 501

U.S. 312, 321 (1991). Subsequent to the decision of this Court,

however, the challenge to the California amendment was

promptly renewed in California Democratic Party v. Lungren,

919 F. Supp. 1397 (N.D. Cal. 1996). Following the Ninth

Circuit’s decision in Renne, the Lungren court held the Califor-

nia amendment unconstitutional. Id. at 1405. Specifically

addressing the claim that the amendment should be upheld as

applied to judicial candidates, the court noted its sympathy to

the desire to protect judges from political pressures, but,

Nonetheless, [the amendment] is no more constitu-

tional as applied to judicial campaigns than it is as

applied to other campaigns for nonpartisan office. . . .

California cannot suppress speech by political parties
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concerning the merits of judicial candidates’ qualifica-

tions for office.

Id. (citations omitted). See also Democrats v. Reno, 458 F. Supp.

60, 65 (N.D. Fla. 1996) (ban on endorsement of judicial candi-

dates unconstitutional).

There is a clear conflict between the Eighth and Ninth

Circuits on this matter. This Court should accept review in

order to resolve it.

V. The Court of Appeals’ Decision Upholding

Canon 5’s Ban on Judicial Candidates Attending

or Speaking at Political Party Gatherings is

Erroneous.

As noted, Canon 5A(1)(d) provides that judges and judicial

candidates may not attend any political gatherings, including

those of political parties, App. 132a, and Canon 5B(1)(a)

provides that they may not speak at all to political party

organizations. App. 134a. Pursuant to Canon 5A(3)(a) and (c),

each of these prohibitions also apply to the candidates’ family,

members of their campaign committee, and their close associ-

ates. App. 133a.

 Petitioners could not identify any similarly broad ban on

judicial candidates’ speech or association in any other state.

Indeed, the American Bar Association’s model canons have

consistently and specifically permitted judicial candidates to

attend and speak at any political gathering. See 1972 Model

Code of Judicial Ethics, Canon 7A(2) (judge holding elective

office or judicial candidate “may . . . attend political gatherings

[and] speak to such gatherings on his own behalf”); 1990 Model

Code of Judicial Conduct, Canon 5C(1)(a)(i)-(ii) and (b)(i) (a

judge or candidate for elective office subject to public election

may “attend and speak to gatherings on his or her own behalf

. . . or identify himself or herself as a member of a political

party”).

Because Canon 5’s ban on speaking at political party

gatherings is even more oppressive than the ban on speech that
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is imposed by the Canon’s “announce” clause, it is even more

plainly in violation of the First Amendment. Even if the First

Amendment would tolerate a ban on judicial candidates

announcing positions on disputed legal and political issues, a

ban on any speech by a judicial candidate, and others closely

associated with him, to a political party gathering, even on

matters otherwise allowed under the “announce” clause,

cannot be sustained.

Moreover, Canon 5’s ban on attending any political

gatherings also violates a candidate’s and a political party’s

right to free association. “It is beyond debate that freedom to

engage in association for the advancement of beliefs and ideas

is an inseparable aspect of the ‘liberty’ assured by the Due

Process Clause of the Fourteenth Amendment,” NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958), which

includes association with partisan political organization. Elrod
v. Burns, 427 U.S. 347, 357 (1976) (plurality opinion); Buckley,
424 U.S. at 15 (“The right to associate with the political party

of one’s choice is an integral part of this freedom.”). If this is so,

then depriving candidates of the right to even attend gatherings

of a political party plainly deprives both the party and candidate

of constitutionally guaranteed freedom of association. 

Even if these burdens on freedom of speech and associa-

tion were justified, they are not narrowly drawn. The ban on all

speaking at and attendance by judicial candidates at political

party gatherings is grossly overinclusive, denying both the

candidates and parties speech and associational rights as to

matters and issues completely unrelated to the judicial candi-

dacy. Furthermore, as explained above, the ban is

underinclusive by permitting judicial candidates to speak at

gatherings of other organizations, including organizations that

might more easily compromise their judicial neutrality.

Moreover, denying candidates the right to attend or speak

at political party gatherings, but allowing them to attend or

speak at other gatherings, denies both the candidates and

parties equal protection of law in violation of the Fourteenth
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Amendment. As explained above, there is no constitutional

justification to forbid candidates to attend and speak at political

party gatherings, but allow them to speak at others.

Thus, the Court of Appeals erred under precedents of this

Court in upholding Canon 5’s bans on candidate speech and

attendance at political party gatherings. Review by this Court

is appropriate to reverse its error.

CONCLUSION

This petition for a writ of certiorari should be granted.
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