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QUESTION PRESENTED

Whether the provision of theMinnesota Code of Judial
Conduwct that prohbits a candiate for eéctive judicial office
from “announcling] his or her views on dispuéd legal or
politicalissues” unconditutionally impingeson the freedom of
speechas guaranteed by theFirst and Foureenth Amend-
ments to the Unted States Castitution.



PARTIES TO THE PROCEEDING

The following individuals and entities were parties to
the proceedings bebw:

Republican Parng of Minnesota,Indian Asian Amercan
Republicans oMinnesota, Repulitan Senios, Young Re-
publicanLeague of Minnesota Minnesota Cdlege Republi-
cans, Muslim Repubtians, Minnesota Afican-American
RepuHlican Cauncil, Cheryl L. Wersal, Mark E. Wersal,
Corwin C. Hulbert, Michael Maxim, Gregay F. Wersal,
Campaign for dstice,and Kevin JKolosky; Petitioners

Verna Kelly was,in her oficial capacity,Chairperson &
the Minnesota Board bJudical Standads, and has been
succeeed by Suanne Whig, present Chairpersa of the
Minnesota Board of Jdlicial Standrds; Edvard J. Cleay, in
his official capaity as Director of the Minnesota Offte of
Lawyers Professbnal Responsiliity; Charles E. Lundberg
in his official apacity & Char of the Minnesata Lawyers
Professional Responsibility BoardRespondents

CORPORATE DISCLOSURE STATEMENT

The Corporate Disclosure Satement remains un-
changed. See Petitiorfor a Writ o Certiorari at ii.
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BRIEF FOR THE PETITIONERS

OPINIONS BELOW

The decision ofthe court ofappeals denyig petitions for
rehearingand reheanng en banc, Appendito Petitionfor
Writ of Certiorari (“ P. App.”) 130a, 5 not yd reported. The
opinion ofthe court ofappealsP. App. 1a93a, & reported at
247 F.3d 84. The ophion of the dstrict court, P.App. 94a-
129a, is reported at 63 F. Supp. 2d 967.

JURISDICTION

The judgment of the Untied States Court of Appead for
the Eight Circuit was entred on Aprl 30,2001.P. App. 7a.
Motions for Reheaing and Rehearig En Banc were denied
on June 26, @01. P.App. 13@. A Petifon for Writ of Certio-
rari was fled on Sepember 24,2001,and Question One of
the Petition was accepted for review on &ember 3, 2001.
This Court has jurisdiction under 28 U.S.C. §1254(1).

CONSTITUTIONAL & REGULATORY PROVISIONS

The First and Foureenth Amendments to the Unid
States nstitution and 42 Lhited States Code§ 1983 are
printed at pages 12 of thePetition fa a Writ of Certiorari.
Canon 5 of the Minnesota Codef Judical Conduct is pinted
in the Appendxk to saidPetitionat 131a135a.

STATEMENT OF THE CASE

This is a sut challenging Minnesotas Code of Judial
Conduct’s Canon 5A(3)(i) - the “announce clause” - whih
absoluely bars judicial canddates fromannouwcing their
views on dispuéd legalor political issues durng judical
campagns. The suit claims that the clause wncongitutionally
restricts the rights to freedom of sgech guaanteed in the
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First and Fourteenth Amendments to the U.S. Castitution.

Article VI, 8 7,of the Minnesota Constution requires
that all judges stand foelection every six years. The Justes
of the Minnesota Supeme Court adopéd a Code of Judial
Conduct (“Code”) that governs the conduct of Minnesota’s
judges, ncluding Canon 5which governs candiate conduct
during judicial electiors. Cana 5A(3)(d)(i) pranibits a judi-
cial canddate from,in relevant part,“announcfing] hs or her
views on dispuéd legalor political issues” durng judical
campaigns (“Announce Clausge P. App. at 13a-134a.
Additional Minnesota canons o restrict the condut of the
judicial cardidate’s famly and others subject to the candi-
date’s nfluence: (L) Canon 5A(3}) provdes that the pdicial
canddate “shallencouage fanily members b adhee to the
samestandads of political @ndud in suppat of the candi-
date as appl to the canddate” (P.App. at 13a); (3 Canon
5A(3)(b)provides hat the judtial canddate “shalldiscourage
other employees and officials sibject to the judicial candi-
date's direction and control from doing on the cardidate’s
behalfwhat the canddate & prohbited from dong [unde the
Code]” (P. App. at 133a); and (3) Canon 5B(3)(c) prohibits
judicial candidates to “knowingly permit any other person to
do for the candiate what the candiate is pohibited from
doing [under the Code].” P. App. & 133a

Finally, judicid challengers are ado subject to he re-
strictions contained in Canon 5 through ineporation into
the Minnesota Rules of Professional ConducArticle VI, § 5,
of the Minnesota Consttution requres that al judges be
“learnedin the law” —i.e, alljudges and judiial candiates
must be admitted ¢ practce before the Mhnesota courts.
Sylvesre v. Sate,214 N.W.2l 658 (Minn.1978).The Minne-
sota Supreme Courhas adopted the MinnesatRules of
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ProfessionalConduct, which goven the conduct of &brneys
admitted  practce before Minnesoa courts. Rué 8.2 p) of
the Rules provdes that “a lawyer who isa candidatedr
judicid office shall comp} with the appicable provisions of
the [Code].” Therefore, judicial challengers are subject to
sanctions under lhie Rules of Profesional Conductfithey
violate Canon 5 during a judicial campaign.

1. Parties.Petitioner Gregory Wesal is 46years old,
graduged summa cum laudefrom St. Jom’s University in
Collegevlle, Minnesota and cum laude ém the Universty of
Minnesota Law Schooln 1980 and was adnigd to practice
law befae Minnesota gate couts in 1980. Joint Apendix
(“J.A.") at 3, 36.1n 1998,Petitioner Wersal campained for
election to an assoiate justice seat on he Minnesta Su-
preme Cout andformed hs campign commitee, the Cam-
paign forJustice.J.A. at5. As an attoney admitted to prac-
tice law in Minnesota WersaWas subject to pofessional
sanctons ifhe vidated Canon 5.During his 1998 ampaiq,
Wersal did notannounce to Minnesota vots his geneal
views on dispued legalor political issues because of hifear
that he wouldbe subje&t to sanctbons forviolating the An-
nounce Claug. J.A. at 9-10.

The Repulican Party of Minnesota (“RPM) and its
related affiliated omganizatons — Indian Asia American
Republicans oMinnesota, Repubitan Senios, Young Re-
publicanLeague of Minnesota Minnesota Cdlege Repbli-
cans, Muslim Republicans, andthe Minnesota AfricarrAmeri-
can Republican Council are — privde asscaiations. The pri-
mary purpose othese associabns is o elect © public ofice
RPM endorsed candidates Wi the intent of promotng gov-
ernment polcy. More speciically, RPM seeks to endorse
candidates ¢ judicial offces in Minnesota wih the intent of
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promoting admiistrative and judcial polcies ofthe judicial
branch. In oder to promote its poicies through the endorse-
ment of judical candidag¢s, RPM must hear the general

views of thoseprospective candidates o disputed &gal or
political issues.J.A.294,298306.However, as a esult of the
Announce Cause,RPM has been unae to leam such vews
from the candidate or her close supporters. J.A. 294, 298-306.

Petitioner Cheryl Werséis the wife of Pettioner Greg
Wersal. Petiioner Mark Wersalis the brother of Greg
Wersd and a nember of his canpaign canmittee. Mark
Wersal is aso an attorney anhitted to practce law in Minne-
sota and a parter with GregWersal in a pivate law practice
Both Cheryl Wersaland Mark Wersal suppogd Greg
Wersals cardidag to the Minnesota Supeme Cout and
both wished to aaxnounce to Minnesata voters their knowl-
edge ofGreg Wessal’s genearl views on dsputedpolitical and
legal ssues. Howeverpecause Canons 5A(3) a(b) and (c)
subject judcial candiates to sanctins based on the conduct
of their supporters, both Mark Wersaland Cheryl Wersal
refrained from announcing their knowledge of Greg Wersal's
general views on disputed legal or political issues, due to
their concem it would subgct Wersal b sanctions fom
Respondent, the Minnesota Offce of Lawyers Profesional
Responsibiity (“OLPR”). Cheryl WersalAffidavi, District
Court Docket #83 at 4; Mak Wersal Affidavit, District Court
Docket # 85 at 4.

Corwin Hulbert is a 40 yar old Minnesda citizen who
supported Greg Wersal's candidacy to thdinnesota
Supreme Court. Corwin Hilbert wished to annouie to
Minnesota votes his knowledge ofcreg Wersals general
views on dispuéd poliical orlegal Bsues. However because
Canons 5A(3)(a), (b) and (c) subject judicial candidates to



5

sanctions basd on the conduct of their supporters, Corwin
Hulbert refrained from announcing his knowledgefdsreg
Wersal’s geneal views on disputed plitical or kegal issues
due to his concen that such an announcement would sulsje
Wersal to sarctions by the OLPR ard thus harm Wersa'’s
candidacy. Cawnin Hulbert Affidavit, District Court Docket
#56 at 2, 4, 9.

Michael Maxim is a Minnesa citizen and a member of
the RPM. He attended the 298 RPM state conventn as a
delegate During the 1998 RRM state convention, Maxim
made a motion to endae judical candidags. Unlke Cheryl
and Mark Wersal and Wrwin Hulbert, Michael Maxim did
not know Greg Wersal or his canpaigncommittee and dd
not have aufficient fir st-hand knowledge of Greg Wersal's
general vews on disputedégal or poitical issues. This was
also true of most of the delegates to the 1998 RP#&fate
convenion. MichaelMaxim wished tohear saneone,and
particularly Greg Wesal,announce Wesal’s geneal views
on disputed political or legalsisues as part of the motion to
endorse. Howevey because oftie Announce Clause, ndier
Michael Maxim nor any othe other RPM convention dle-
gates was abled learn Wersak views fom Wersal or any 6
his close supprters. Declaraton of Michael Maxim District
Court Docket #72 at 1-3.

The Minnesota Board on Judicial Standards (“BOJS”)
was created teenforce dsciplinary standarddor judges,
including the Canons contained in the Code. Minn. Std. 8
490.5-.16 If a Minnesot judge vichtes any of the Canons,
the BOXB is aithorized o make reommendaions to the
Supreme Court that the judge be sandioned. Minn. Std. §
490.36 subd. 3(Only the Minnesof Supreme Court can
sanction a judgg Sanctons include,but are not imited to,
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removal from judicial office. Minn. Stat. § 4906 subd. 3.

The OLPR was created to enforcthe Minnesota Rules
of Professional Condud. The OLPR receives and invedti-
gates ethical complaints aginst atiorneys involing viola-
tions of Canon 5and caoducts hearingsand isstes dispos-
tions on those cwmplaints. SeeMinnesota Rules on Lawyers
ProfessionalResponsibiity, Rule 12. Sanctions canriclude,
but are not limite d to, suspension from the practice of law.

2. Backgroundln 1996,Wersal launched a capaign for
the dffice ofAssodate Jistice ofthe Minnesda Supreme
Court. JA. & 3-4. During the 196 ampagn, Wersal, mem-
bers of his campmign committee, his wife Cheryl Wersal, his
brother Mark Wersal Corwin Hulbett, and othermembers of
the RPM and its affiated associathns announced that
Wersalwas in fivor d strict construction of the Consttution.
J.A. at 34, Mark Wersal Affidavit, District Court Docket #13
at 4; Cheryl Wersal Affidavit, District Court Docket #11 at 1;
Corwin Hulbert Affidavit, District Court Docket #12 at 1-2;
and AnthonySutton Affidavit, District Court Docket #8 at 1-
2.

Wersal also ditributed campaign terature critical of
two Minnesota Sypreme Court decisions: (1Ppoe v. @mez
542 NW.2d 7 (Minn. 195),in which the MinnesotaSu-
preme Court held that the Mnnesota Legislature’s refusal to
provide wefare medicabenefits br abortions violatd a
women’s right to an abortion, and (2}tate v. Scale$18
N.W2d 87 Minn. 1994), in which the Minnesda Supreme
Court held that the Minnesota Constution required that
Minnesota prosecudrs tape ecord confessins in orderfor
those confessions to be admitted into evidence. J.A 37-38.
Wersal’'s campajn literature criticized the majory opinion
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in Doefor the same easons a set brth in Doe’sdissenting
opinion J.A. at 38.

As a result ofWersal’'s campajning at RPM meetings,
an ehical omplaint wasfiled aganst Wersa with the OLPR
on May 22, 198. In addiion to other complants, the anony-
mous complaint chaged that Wersdk campaigniterature,
signed by Petiioner Mark Wersal stating that “Wersal
believes we ned judges who will strictly constiue the Can-
stitution and who will not legislate fromthe bench,” as well
as stataments critical of three Minnesota Sypreme Court
decisions, violated the Announce l@use. J.A. at 12-1519.

After compkting its initial investigaion of the ehical
complant made agamnst Wersal, the OLPR dsmissal the
complaint.J.A. atl6-23.With respectto the Announce
Clause the OLPR spediicdly expressed ts doulds regarding
whether the Announce Clause viated he First Amend-
ment’s free speech guaranteel. A. atl19-21. Although
Wersal also beéved thatthe allegations agaist him either
did not violate Canon 5 owere unconstitutional, he was
unwilling to put his legal license at risk of further complaints
- Which one indvidual speificdly told Wersal he woul do
despite he fact thatthe OLPR had dismissed the eher
complaint. J.A. at 46-48As a result of the ethical complaint,
Wersal withdrew his candidacy for a seto the Minnesota
Supreme Court. J.A. at 4-5.

In Janwary, 1997, Wesal anrmunced that hewould again
be a candiate br Asscciate Jusice to the MinnesotaSu-
preme Court n the November 1998eneral ekction.J.A. at
5. As a result of the ethical complaint made during the 1996
campaign, neher Wersal norhis wife, his brotherand other
supporters announced Wersal’seneral vews on disputed
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legal and political issues. A. at 9-10, 112-15.

On February 9, 1998, Wershrequested an alvisory
opinion from the OLPR, hquiring whether the OLPR in-
tended to enfoce, among othethings, the Announce Clause
in conjuncton with Wersals 1998 judcial campagn. JA. at
10. OLPR respondedstating, with resped to the Announce
Clause, that it “continues to have significant doubts as to
whether or not this provision would surwe a facal chalenge
to its consttutionalty under the First Amendmaent to the
United Sates Congitution.” JA. & 32. However, the OLPR
specficdly refused to gate that it would not erforce the
Announce Clause. The OIPR would simply cotinue to
choose at thigime to exercise its prosecutoral discretion
and not prosecut Wersal fora violaton of the Announce
Clause. JA. at 32. As a result,during Wersals 1998judicid
campaign, Wersadlid not announce I general vews on
disputedlegal or political issies ard he instructed his family
members, including his wife Cheryl Wersal, ard Mark
Wersal, as well as his supporters, such as CannHulbert, to
also not announce Wersal generalviews on dispued legal
or political issues. JA. at 310, 112-115 Cheryl Wersal
Affidavit, District Court Docket #83 at 4; Mark Wersd Affi-
davit, District Court Docket #85 at 4.

Not only did Wersalwant toannounce s gereral views
on certain disputed legal or politicabsues to the Minresota
electorate, the RPM wanted to hear Wersal's viewsto deter-
mine whether to endase his candidacy. J.A. at 294, 2962
The RPM’s delegates coul not inteligently evaluake endors-
ing Wersa'’s judicial candidacy without knowing Wersal's
general vews on disputed plitical or kgal issuesJ.A. at
297-298. TheRPM and its ddegates were corcernedthat in
absence of knowledge diersal’'s vews, the RPM could not
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properly endorse Wersal. J.A. 293-294, 297-298However,
Canon 5 prevented Werd and his absest supporérs from
announcing Wersa$ views. JA. at 910, 112-115 Cheryl
Wersd Affidavit, District Court D ocket # 83 at 4; Mak
Wersal Affidavit, District Court Docket #85 at 4.

In addition, because oftte ethicalcomplaints fled
aganst Wersa in conpnction with his19% canpagn, RPM
officials were concened with the poential political damage
not only to Wersl, but aso to the RPM and its dter poltical
candidatesjf the OLPR or Minnesota 8preme Court sanc-
tionedWersal. JA. 47,292 304-305 Therefore, if the RPM
decided tomove faward with an endorsement in 1998, it
would have to do so wihout access to anygression of
Wersal's geneal views by the candida or those assoecited
with him and atsome poitical risk." Nonethdess, at the June
1998 RPM State Convendin, delegée Michael Maxim made
a mofionto that the RPM erdorse Wersalto the Sypreme
Court. The endosement motion fdied by a narow margin of
344to 390 wtes. JA. at 297, Declaraion ofMichael Maxim,
District Court Docket #72 at 2.

' The concerns of the RPM and Wersalere well ounded.In the 1992
elections, Minnesofa atbrney MichaelDeMoss ranfor the seat & Chief
Justice of the Minnesota Suprene Court. Affidavit of J.A.at 254256.
During his campaign, DeMosstated “the unborn child$ ahuman being, has
constitutional rights, and the Stateof Minnesotaneeds to protect hose
rights.” J.A. at 260. After learnin@f DeMoss’ statenents, the BOJS fed
an ethical complain with the OLPR against DéMoss. State newspapers
immediately reported that the BOJS had filed a kical complaint against
DeMosstha derailed DeMoss campaign J.A. 254-255. TheOLPR findly
determinedthat discpline was not warranted and dimissed he complanmt
as a matter of prosecudrial disaetion — butonly well after the November
1992election. JA. at255. Thedamage to BMoss’ canpaignhad been done.
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3. Procedural HistoryOn February 27, 1998, Petitiones
filed sut under42 US.C.8198 requesting dechratory and
injunctive relief agairst various pgrovisionsof Canorb, in-
cluding the Announce Clause, inhie U.S. Distict Court for
the District of Minnesota. Whle expressng daubts regardng
the constitutionality of the Announce Clausethe district
court denied Petitioners’ Motion for aPreliminary Injunction.
Repuwlican Party o Minnesda v. Kelly, 996 F. Supp. 875, 879
(D. Minn. 198). Wesal and the RPM appealed the U.S.
Court of Appeas for the Eghth Circuit and fied emergency
motions forinjunctive reliefin both the Eighth Circuit and
this Court. Both motions were denied. Om®©ctober 28, 1998,
in a 21 pe curiam ophion, the Eighth Circuit afirmed the
district court Order. Republican Party d Minnesda v. Kelly,
163 F.3d 602 (8 Cir. 1998).

Upon remand, a1 March 12 199, both Peitioners ad
the Sate filed cross moions for summary judgmnent. On
September 141999 the district court denied Petiioners’
and granted the &te’s Motion for Summary Judgmengfter
applying a narrowing construction to the Amounce Claug to
saveit from constitutional attack. Republican Rrty of Minne-
sota v Kelly,63 F.Supp 2d 967,983986 (D.Minn. 199); P.
App. 123a-129a.

Petitioners appead to the Eighh Circuit on October
12, 199. The Eight Circuit heard oralarguments, on May
10,200Q on an &pedied sdedule On Apiil 30, 2001,the
Eighth Circuit, in a 2-1 ginion, affirmed the district court’s
Order. Repulican Party d Minnesda v. Kelly, 247 F.3d. 854
(8" Cir. 2001); P.App. 12-93. Amongother things, the
Eighth Circuit accepted he district court’s constructon of
the Annownce Clause to brbid judicial canddatesfrom an-
nouncing their views on disputedlegal or political issies orly
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with regard to matterslikely to come before aa@urt, then
upheld the chuse under the Fist Amendment. P. App43a-
52a.

In dissent,Judge Arlen Bem rejected he constructon
adopted by the district court, because “it does not, in fact,
effectively limit the prohibitive scope of the @use, so that
the clause cortinues to roam fa beyond the narow category
of speed left unprotected” under the First Amendmert. P.
App. 77a.The Eighth Circut denied Pettioners’ Motions for
rehearing and enbanc reconsideration, on a6-3 vote, onJuly
19, 2001. Petitiones filed their Petition fa Writ of Certiorari
on September 242001,and this Courtaccepted reiew of
Question 1 on ecember 3, 2001.

SUMMARY OF ARGUMENT

Petitioners filed this acton alleging that he Announce
Clause, Minnesota Code of Judicial Conduct, Canon
5A(3)(d)(i), Pet. Ap p. 1344, unconstitutionally restricts
their rights to reedom of speech as guanteed in the Fist
and Fouteenth Amendmens to the U.S.Consttution. The
State argies that the Announce Clausesinarrowly tailored
to serve ts compeling state nterest of preserving the inde-
pendene and mpartiality of the Minnesofa judciary. Pefition-
ers’ courter that the Announce Cause is rot narrowly tai-
lored to serve the Stae’s alleged compelling interest.

First, Minnesota’s elective judicial selection pro-
cess requires that all Min nesota judges stand for com-
petitive ele ction s every six years. Min n. Const. art. VI,
88 7 and 8. Moreover, judges appointed to the be nch by
the governor to fill a vacancy m ust stand for election in
the next general election m ore than one year after their
appointment in order that the judge has sufficient time
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to develop a record for the voters to evaluate. The
Announce Claus e, which provides that no candidate for
judicial office may “an noun ce his or her views on d is-
puted legal or political issu es,” com pletely circ umv ents
the purpose and str ucture of the Minnesota e lective
judicia | system - H oldin g Min nesota judges account-
able to the electorate every six years in open, comp eti-
tive elections.

Second, the history of judi cial elections in t he
United St ates reveals that dating fr om the early 19"
centu ry, States be gan amendin g their co nstitutio ns to
change from an appointed judiciary to an elected judi-
ciary to provide for judicial accountability because of
the wid espread perception tha t appoin ted judg es only
served th e interests o f male p roperty o wners who held
the exclusive franchise (and thereby control led judicia |
appointm ents). By the time of the Civil War, 24 of 34
States had estblished e¢cted judtiaries. As new States
were admitted to the Union after the Civil War, every State
adopted popudr elecion of some or dljudges untl the ad-
mission of Ahska in 1959 To this day, 33 states use popula
elections to selector retain some or all étheir judges.

Likewise, Minnesota’s 1857 Constitutional Debates
reflect ed the Union’s prefer ence to subject judicial
officers t o elections in order to maintain thi s “elective
check” ov er the jud icial bran ch:

| say than thatin orderto correctthe errors of Judges —
and it may be impalnt to corect them — theoffice
should be made eleetd. The community § capable of
judging in these matters, and, if a judicid decision is
correct, the judicial officer will be sustained. . . .
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Proceedigs and Debat oftie [185] Minnesoa Constiti-
tional Cornvention (Bemocratic)503.(Lafay ette Em mett,
first Chief Justice of Minnes ota, speaking)

Minnesota has reta ined its el ective judicial system
since 1857, even in the face of several opportuniti es
and efforts to modify or abolish it in pr eference of
appointive sele ction or retentio n models.

Finall y, Minnes ota’s judges, through t heir common
lawmaking and constitutional i nterpreti ve authorit vy,
exercise great power to make law in Minnesota.  Minne-
sota’s constitutional requirement t hat judges stand for
election reflects the basic democ ratic principal under-
lying self government - the citizens are sovereign and
should only be subject to laws to which they have con-
sented. Subjecting judges t o elections pr ovides Minne-
sota citiz ens with the abi lity to prov ide “co nsent” to
judici al common la wmaking.

The Announce Claus e, by restricting infor mation
provided to the vot ers in a judicial el ections, contra -
dicts the very pu rpose for whic h Min nesota origin ally
established and con tinues to retain an elected judiciary
- to hold judges accountabl e for their d ecisions in office
and exercise consent to judicial common lawmaking.

Thir d, the ABA, which first developed the An-
nounce Clause as part of its Model Code of Judicial
Conduct, has since aband oned the A nnou nce Clause
due to its belief that th e Clause is unconstitu tional.
Despite the fact that t he OLPR, the BOJS and Minne-
sota Suprem e Court’'s own Advis ory comm ittee have all
expressed similar conce rns that the Anno unce Clau se
is unconstituti onal, the Minnesota Supreme Court has
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refused to abandon the An nounce Clause in M inne sota.

Fourth, the An noun ce Clause violates core First
Amendm ent principals . Primaril y, it constitutes an
absolute ban on content based speech in the midst of
an election ca mpaign for public office. Brown v.
Hartlage 456 U.S 45, 53 — 8 (1982. With respect to in-
cumbent judges, the Announce Clause prevents incum-
bent judges from respondi ng to attacks based on the
incumbent’s record. However, whil e incumbent judges
can still “announce” their views on disputed | egal
issues to the electorate thr ough the issuance of pub-
lished opinions, the Announce Clause prevents j udicial
challengers from sim ilarly “announc ing” to the elector-
ate their views on those very same issues - Even to the
point of not all owing challengers t o “announce” that
they agreed with eith er the majority or dissentin g opin-
ion.

How ever, the m ost critical First Amendment issue at
stake in this case is not the judicial candidate’s right to
speak, but réher the pubic’s right to hearthe candidag¢s’
views from the cardidates’ themselves in order tointelli-
gently hold judgesaccowntable during the elections. While
the State makes the agument -compldely at odds with the
principles underlying self government - that the public’s
knowledge of the canddate’s views will result in the public
electing a based andyartial judiciary, the Stat presnts no
fads to support this agument. In fact numerous facts dem-
onstrate that Minnesata’s citizensdesire animpartial judi-
ciary evetry bit as much astie Stak. Minnesotds citizens
have providel for a judcial sysem of overlaping procedires
to ensure due pocess. ltis in the dtizens’ own self hterest
to have an impatial judiciary in the event they are ewer a
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party in cout. Findly, ather states which havevoted incum-
bent judges ou of office have @dne so beause theincumbert
was viewed as liased. Minnesata’s citizensundeniably desre
an impatial judiciary andhave povided forjudicial electons
to ensure Minnesota has animpartial judiciary.

Fifth, the State, the District Court, and the Eghth Cir-
cuit have all proposda different glosses onltie Announce
Clause. However, the nterpretations they dfered donot
substarially limit the scqe of he claise and canot be
justified by the phain language ocontext of he clause. As a
result, the Announce Clause is unconisitionally vague.

Finally, by cross reference to the Brief of co-Petitioner’s
RPM, et al, Pettioner Wersal and his campgh committee
also ague that no canpelling state interest justifies the
Announce Jause ard that the Announce Qause is rot nar-
rowly tailored to satisfy any compelling state interest.
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ARGUMENT

I. The Integrity Of The Minnesota Elective Judicial
Selection Process Requires That Judicial Candi-
dates Be Allowed To Express — And Voters Be
Allowed To Hear — The Candidates’ General Views
On Disputed Legal Or Political Issues.

A. The Structure Of The Minnesota Judicial
Selection Process Assumes That Judicial
Candidates May Express — And Voters
May Hear — The Candidates’ General
Views On Disputed Legal Or Political
Issues.

The Minnesota Constituton mandates the a@ction of
judgesto al judicial ofices in Minnesota— including the
Supreme Cout — and ecifies tha the term of office of #
judges shallbe six yearsMinn. Const. at VI, § 7. Although
the Minnesata Constitution empowers the governor to fill
any judcial va@ancies by thepower d appantment, Minn.
Const.Art. VI, 88 mandags thatjudgesapponted to the
bench must stand for @lction at he next generalelection
more than one yeaafter their appointment. Thus, Minnesota
has open judidl elecfons involing candida¢s competing fo
the judicial seat — notretention electons. This competiive
and adversaal structure assumes that judiial canddates
will stand aad engag in a Vgorous pubic dekate providing
information to the electorate.

Moreover, the sixyear term limit provides voers the
opportunty to periodicaly evaluat the judges performance
in office. Smilarly, Minnesota am&ded Minn Const Art. VI
in 1972, chamging the period of timein which a judgeinitially
appointed by he Governor must standdr electon from not
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less than 30days afterappointment b not less han one year
nor more than two yeas after appointment. Minn. Const.
Art. VI, 8 8. TheMinnesota Supeme Courtfound hat the
reason for his amendment was to ensurehtit the appaited
judges would have stiftient time on the bench ¢ have de-
veloped a record of judicial decisions which the electorate
can evaluaten determining whether to eéct the judge o a
full six yearterm. Peterson v. Sféord, 490 N.W.2d 418, 422
(Minn. 1992.

The Announce Clause is arttietical to the purpse
underlying Minnesota’s costitutional structure that limits
judicid tenure and equires judcial ekections.The Announce
Clausedenies \oters the information they need to intdli-
gently exercise ther franchise. Moreover,it proscribes
effective dscusson of anincumbent judge’s recad, which is
completely at odds wih limiting the temm of the judical office
in order that the voters can review the judge’s julicial perfor-
mance.

B. The History of Judicial Elections Demon-
strates That Voters Intended To Have
Access to the Judicial Candidates’ Gen-
eral Views On Disputed Legal Or Political
Issues.

1. The Appropriate Selection System for
Judges Is A Disputed Issue Throughout
Our Nation’s History.

The mechanism for seleting and reaining judges has
been much dbated troughaut American higory. During the
colonal era,the Englsh King sekctedcolonal judgeswho
served at the Crowns pleasure.Not surprisingly, the Crown
constantly abusedts control over the colonialjudiciary,
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primarily by removingjudgeswho made deisions theCrown
did not ike.? The Colonists utimately viewed the cobnial
courts and judgesiot as independenarbiters of cases or
controversies, but rather as mere extensions of the Crown’s
power — a sigrficant factor in the Colonists @&claring inde-
pendence in 1776.As a result ofthis expeience, he Found-
ing Fathers stuctured the federaljudiciay as an indepad-
ent third branch of governmetnproviding for the appoint-
ment of judges wih lifetime tenure, subject ony to removal
by impeadiment. Larry C. Berkson, Judicid Sekctionin the
United Sates, A SpeclaReport 64 Judicature 176 (1980)
(“Special Repw”).

Similarly, the original 13 States provided for appoint-
ment of judges — é¢her by the govenor, legislaure, or an
executive council — with all but New Jeasey and Pemsylvania
providing judges with ifetime tenure or tenure conditoned
on good kehavior. Id.; see als&election and €nureat 101-
135.Almostimmediately, however, the judicial agointment
and tenure systen came under severe a#ick. Citzens re-
sented the facthat propety owners, through ther exclusive
control ofthe franchge, seleted allgovernment oficers,

> The Crown’s dsoluie power ofappointent and removal of judges,
andthe Crown's aluse of this power for short term political gain, played a
significantfacor in the Glorious Revoluton 0f1688 andhe down#ll o the
Stuart Kings, and it conthued well into the American Revolutionary War.
Evan Haynes Seledgbn and Tenue ofJudges51-79 (1944) (‘Selegbn and
Tenure’); Harry Stumpf, American Judicial Potics 133 (Z“ ed. 1998).

® The Declaraion of Independerce lists asone of the reasons fo
declaing independencehat the King “has madeJudges dependentn his
Will alone,for the tenure d their offices,and the amount and payment of
their salaries.”
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including judges’ Resentment over thdack of univesal
suffrage utimately cuminated in the historical movement
now known as Jacksonian Democracy which, among other
things, fostered thepopular eéction of pdges.

Beginning in 1812, Georgia amended its constitution to
provide that judges of inferior courts would bepopularly
elected as oposed to appaeited. OtherStates soondllowed,
either joining the Unon with or amendng their existing
constitutions to povide forjudicid elections?® By the time of
the Civil War, 24 of34 States had estabkhed electedydicia-
ries. Every Stateadmitted © the Union afer the Civil War
adopted popur elecion of some or dljudges untl the ad-

* When he Repullic was founced, the franchise resided almost

exclusively with property owners who ontrolled the legislature and
executive — and thusjudidal gpointmens. The experence of he non-
franchised, non-propetty owning citizens with the judciary was primarily
limited to appearing beforgudges appinted by the franchised-poperty
owning citizens to enforce theér debts — a situation that only fosteed
resentment. Selection and Tenurat 8591.

°® The political ®ncept underlying the Jacksonian movement was

popularsovereignty. The most visible result bthe Jackonian Democracy
movement was the extension of ther&nchise to al males regardless of
whether they owned property and the abolition of judiciahppontments in
favor of judicialelections. By 820, even Thomasleférson wasadvocaing
the popular dection of judges.Selection and Tenurat 9395.

® New York amended & Consttution changng from an apointed
judiciary to anelectedjudiciary atthe New York ConstitutionalConvention
of 1846. Thebenefits of the change were so self evident that one writett a
the time commented!The debates on arelective judiciary were briefthere
wasapparentlylittle needto discuss the use of theppointive system, or its
failures, a why election would be beter.” Special Repomt 176
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mission of Alaska in 1959. Selection and €nureat 99-101;
Special Rept at 176.

To this day,the vast majoity of states continue b use
some form of election in choosing a@hretaining judges. 35
states require open competitive elections in some form to
select orretain some orall oftheir judges! Partisan eec-
tions are held to select all or some judges in 16 of these 35
states? Nonpar tisan open and competitive elections

" Twenty states require almost entirely el ective ju dicial systems.
Ark. Const. art. 7, 88 6, 17; Idaho Const. art. VI, 8 7;lll. Const. art. VI,
8§ 12; Ky. Const. 8§ 117; La. Const. art. V, 8 22;Mich. Const. art. VI, 88
2,8, 12; Minn. Const. art. 6, § 7& Minn. Stat . § 480B01 (200); Miss.
Const. art. 6, 8 145; Nev. Const. art. 6, 88 3, 5N.M. Const. art. VI, §33;
N.C. Const. art. 1V, 88 9-10,16;N.D. Const. art. 6, 88 7,9; Ohio Con st.
art. IV, 8 6; Okla. Const. art. VII, § 3; Or. Const. art. VII, § 1; Pa. Const.
art. 5, 8 13 Tex. Const. art. V, 882, 7, Wash. Const. art. IV, §83,5;W.
Va. Const. art. VIII, 88 2, 5;Wis. Const. art. VII, § 9.

Fifteen states selectth eir judiciaries in hybrid manners, util izing
both elective and appointi ve methods. Ala. Const. art. VI, 8§ 152-153;
Ariz. Const. art. 6, 88 37-42; Cal. Const. art. VI, § 16; Fla. Const. art. V
8§10, 11; Ga.Const. art. VI, 8 VII, par a. l; Ind. Const. art. 7, 88§ 7,10-11;
Kan. Const. art. 3, 8 6; Me. Const. art. 5, pt. 1 8 8 & art. 6, 8 6; Md.
Const. art. 1V, § 3-4; Mo. Const. art. 5,8 25 (a), 25 (c); Mont. Const. art.
VII, § 8; N.Y. Const. art. VI, 8§ 2,6, 9;S.D. Const. art. V, 8 7; Tenn.
Const. art. VI, 88 3-4; Vt. Const. §§ 32, 5152.

8 Ala. Const. amend. 328, § 6.13; Ill. Const. art. VI, § 12; Ind.
Const. art. 7, 8 7; Kan. Const. art. 3, § 6; La. Const. art. V, § 22 Mich.
Const. art. VI, 88 2, 8 and 12; Mo. Const. art. 5, § 25; N.M. Const. art.
VI, 8 33;N.Y. Const. art. 6, 8 6; N.C Const. art. IV, 8§ 9, 10, 16;0hio
Const. art. 4, § 6; Penn. Const. art. V, 88 13; S. D. Const Art. V, § 7,
Tenn. Const. art. VI, § 3 and 4; Tex. Const. art. V, 8§ 2 and 7; W. Va.
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are held to select some or all of the judicial offices in 19
additional states. ° Moreover, sk states comuct same form
of retention election far all of their judges - i.e., judgesare
appointed, sit for a fixed tem at the end of which voters are
simply asked wheher the judge shoud be retaned in offce

Furthermore, six states limit the term of al judicial
positions to a fixed number of years and oylallow fa re-
appointment subgct to some fom of legishtive or commis-
sion appoval.*

Finally, only three states - Massachuses$t, New Hamp-
shire and Rhoé Island - povide forjudicial service durng
good belavior of ether lifetime appontment or appantment

Const. art. VIII, 88 8-2 and 8-5

° Ariz. Const. art. 6, §8§37-42; Ark. Const. art. 7; Cal. Const. art. VI,
§ 16; Fla. Const. art. 5, Section 10; & Const. at. VI, Secton VII.; Idaho
Const.art. VI, Section7; Ky. Const., § 117Me. Const. art. 6, 8§ 6& art. 5,
pt. 1, 8 8;Md. Const. art. IV, § 3; Minn. Const. art VI; Miss. Con. art. 6,8
149; Mont. Cast. art. VII, § 8; Nev.Const.art. VI, § 3and 5; N. D. Cost.
art. VI, 8 7, 9; OklaConst. art. VII, 8 3; Ore. Cost. art. VII, § 1;Vt. Const.
88§ 32, 5051; Wash.Const.art. 1V, 8§ 3;Wis. Cons. art. VII, § 9.

 Alaska Const. art. 1V, § 6;Colo. Const. art. VI, § 25; lowa Co nst.
art. V, 8 17; Neb. Const. art. 5, § CV-21(3); Utah Const. Art. 8, 8 9;Wy.
Const. Art. 5,8 4.

™ Conn. Const. art. 5, § 25; Del. Const. art. IV, § 3; Haw . Const.
art. VI, 8§ 3; N. J. Const. art. VI, 8VI;S.C.Const. art. V, 8 7; Va. Const.
art. VI, § 7.
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to age 70"

Thus, the concept ojudicid elections is notonly consis-
tent with the American sysem of justice, but it is actually
utilized by the majotty of states as a mechanism for #ier
selection and/or reention of udges:®

2 Mass Corst. Chap.lll; N. H.Const.art. 73; R.l. Const. art. X § 4,

¥t is estimated that87%of siate appdhte curt and 87%of stat trial
courtjudgesstand br some brm of ekction. Roy A. Schotland,Comment61
Law & Contemp. Probs 149, 154-55 (1998
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2. The People Of Minnesota Have Consistently And
Repeatedly Preferred An Elective Judicial Selec-
tion Process In Order To Maintain Public Account-
ability Over The Judiciary.

The then recent US. Sypreme Caurt decision inDred
Scott v. Sadford, 60U.S.393 (856, playedan impatant
part in the debate on nature dflinnesota’s judcial system
and selecton process athe States founding Constutional
Convention in B57. Dekgates arguig in favor ¢ an
unelected pdiciary supportedDred Scotand were eager to
insulate udges from any majotarian pressures at the babt
box in what was to be a heavily abditionist State. Proceedigs
and Debatesf the 1857] Minnesota Constutional Convenion
(Demaratic) at 495496. Respading to thesearguments,
LaFayette Emmett, who woudl go on to become therft
Chief Justce of the Minnesota 8preme Court,argued that
Minnesota reeded a electedjudiciary in arder to maintain
an “elective check” on the judciary:

We hear a great eal of talk @out anindeperdent judi-
ciary. The phrase isin everybody’s mouth. What does it
mean? Indepedent of whom? Imlependent of what?
Independent otthe people? . . | say than thatn order
to comect the erors of Judes — andt may be impatant
to correct them — the ofice should bemade eécted The
community is capable of judging in these maters, and, if
a judcial decidon is correct, the judicial oficer will be
sustaned. .. . Sir, if the people are hcapabé of sdecting
their judges, they arealso hcapabé of sdecting [the
governor] who s to appointthe JudgesThe governor
always select men belonging to t§ own poliical paty,
while the people often elect them regardless of party.
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Proceedigs and Debats oftie [185] Minnesoa Constiti-
tional Convention (Democratic)503.

Those arguing in favor of judicial elections won the day:
the 1857 Minnesta Constiutional Conventon adopted a
Constitution specifically providing for judicial elections.
Minn. Const. of1857,Art. VI, 8§ 3 and 4. Ovethe course of
the next 145 years, Minnesota hasepeatedly refused to
abolsh judicial electons despie seweral oppotunities ard
efforts to do so'* Minnesota’s fainding citzens providel for
judicial electons for the express purmse of‘correct[ing] the
errors of Judges,”and subsequent generains have consid-
ered, but refused, to rdinquish this power “retain[ing] ulti-
mate corrol of thejudiciary in the hands 6the voting pub-
lic.” SeePetersn v. Safford, 490 NW.2d 418,422 Minn.

*In 1883, Mimnesotaamended its Constitutiorto reduce the term of
office forjudicial canddlatesfrom seven to six yeas. Amendment toArt. 6,
§ 3, proposed by 1883 Gen. Laws and adopted at the geneledtion of 883;
1885Gen. Laws at 2.In 1943, a geda conditutiond convention recan-
mended wholesaé revisions to the judicial article of the Consttution,
including a canprehensve scheme br elections when anincumbent is
seekingreelection. SeeReport btheConstitutional Conmission of Minnesota
42-45(1948). In 1956 Article VI of the Minnesota Constitution was once
againamendd. However, Minnesota’s citizens retaimd judicialelections.
Minn. Const. of 1956Art. VI, 88§ 8, 10, and 12. Fally, in 1972, a newy
convered constitutional study conmission recmmended that Minnesota
adoptthe “Missouri retention ystem,” a recommendation that was not
adopted.SeeJudcid Branch Conmittee Report, Minnesot Constiutional
Study Commission 24-25 (1972). However, as aresult of the mmmitee’s
recommendatio, Minnesota dd amend its Constitution ¢ provide that
judgesstand for elecion at the next generhelection more than one year
after their appointment as opposed tthe then current provision reqiring
appoinedjudges stand for eleébn atthe nextgeneral eéction more than30
days after appintment.
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1992).

3. The Minnesota Courts’ Common Law-
Making And Interpretive Authority Jus-
tify Electoral Judicial Accountability.

As recently as 1998 the MinnesotaSupreme Cout held
“[t]hi s court has the pwer to recognke and abolish common
law doctrines.” Lake v. WalMart StoresInc., 582 N.W.2d
231, B3 (Minn. 1998) (recognizing he tort ofinvasion of
privacy). The Lake Court specifically rejected "the proposi-
tion that only the lkegislaure may estabkh new causes of
action."ld. at 23%. Minnesotacourts have adptednumerous
legalchanges lhough treir devebpment d the common law —
a quasilegislative funcion.® Minnesota courts havelso
issued seveml recent ontroversial degsions striking down
Minnesota statues under the MinnesotaConstitution that
are at odds wth the decisbns of other sate courts andéd-
eral couts interpreting similarprovisions under theirrespec-
tive constitutions®

®*Seeg.g.,Anderson vStream 295 NW.2d 595 (Minn. 1980) (abroga-
tion of the parentaimmunity doctrine); Nieting v. Blondell 235 NW.2d 597
(Minn. 1975)(abolished the dctrine of soveriengn immunity); Hubbard v.
United Press Interational, Inc, 330 NW.2d 428 Minn. 1983)(recagnized
the tort of intentional infliction of emotional distres.); McCormack v.
Hankscraft Co, 154 NW.2d 488 Minn. 1967 (recogiized the doctrine of
strict liability in product liability cases;R.A.P. v.B.J.P, 428 NW.2d 103
(Minn.Ct.App. 1988) (recognized the tort ofnegligent transmission of
herpes).

*See, e.gDoe v. GomeH42 NW.2d 17 (Mim. 1995)(implied right to
privacy found under Minnesota's Constitution rguires the Minnesota
legislature to appopriate money topay forthe aortions of poor wonen);
State v. Scales518 N.W.2d 587 (Mim. 1994) (Minresota Constitutin
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Judical elecions are ntended to guaratee judical
countabiity on the exercise ofthese judcial law-m&ing and
interpretive powers. But in order to competetly exercise
their franchse, “the pe@le themselves must provide them-
selves with the beg posdble datafrom which to degermine
their own choices.” Janes A. Gadner, Consent, legitimacy
and Eletions:Implemening PopularSoverainty Underthe
Lockean Doctne, 51U. Pitt. L. Rev. 189,192 (1990. The
Announce Clause, by s#hcing judcial canddates, fustrates
the very pumpose of Minnesota elective judicial system — a
system adopted pecisely n order to hod the judicary ac-
countable based nadnly on ther resumes, butalso based on
the views they adopt on Iggal or political issies through their
law-making and interpretiv e functions.

I1. History of The Announce Clause.

A. History of the American Bar Associa-
tion’s Model Code of Judicial Conduct And
the Announce Clause.

The American BarAssocation adoped its first “Canons
on Judgtial Ethics” in 1924(“1924 ABA Canas”). 1924ABA

required that Minnesotapolice tape reord conéssionsin order for those
confessons to be admited into evidence); State v. Russeli77 N.W.2d 86
(Minn. 1991) ¢lifferences in £ntencing br pos®ssionof crack as @posed
to possession otocaine violaéd Minnesota's equal proteatn clause.) See
also Doe v. VenturaCase No. CIV 01-00489 (Hemepin County Dist. Ct.
filed May 15, 2001) (courstrikes down Minnesta’s sodomy satute under
the Minnesota Constitution’s implied right to privacy desjte the fact that
Minn. Const. art. I, 8§ 16 authoizes the legslature to regulae “acts of
licentiousness” and the Minnesda legislature had revised the sodamy
statute as recentlyas 1977 as Min. Stat. § 609.293 (197)).
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Canon 30Qtitled “Canddacy br Office,” provided, in relevant
part, that the judcial canddate “shouldnot announcen
advancehis conclisions oflaw on disputed $suesto secure
class support. ..” LisaL. Milord, The Develapent of the
ABA JudicialCodel40-41 (1992) (Milord”) (emphases
added). h 1972,the ABA withdrew its Canons on Judiai
Ethics and adoptd the Model Code ofullicial Conduct
(*1972 ABA Canons”). Canon 7 tohte 1972 ABA Canons,
titted “A Judge Shou Refrain Fran Political Activity Inap-
propriate To His dudicial Ofice,” containedcanons geerning
the conduct of gidicial campaigns,ncluding the anounce
clause atssue here.

In 1990, the ABA amended the 1972 ABA CanonsThe
1990Model Coc (“1990 ABACanons”)entirely revised the
Code’s format, reduced the nulver of Canons from sven to
five, eliminated the “annaince chuse’ and repleced itwith a
“‘commitments clause,” thatforbids judicialcandidatesrom
making “statements hat commt or appearto commt the
candidate wih respect b cases, contversies orissues that
are likely to come before the court.’Milord at 99.

Nine states haveincorporated the 192 announce clause
in their respective codes of judicial conduéf. Of these nine
states, sesen, Arizona, Mayland, Minnesata, Mississippi,
Missouri, New Mexico, and Pennsylvaai have eiher an

"SeeAriz. Code ofJud. Conduct Canon 5B(1)(d2@01); ColoCode of
Jud. Conduct Canon 7B(1)(c)(2001); lowa Code oflud. Conduct Canon
7B(1)(c)(2001) Md. Code of dd. ConductCanon 5B($ (20QL); Minn. Code
of Jud. ConductCanon 5A(3)(d) (2001)Miss. Code of Jud. Conduct Canon
7B(1)(c)(2001); Mo. Code ofutl. ConductCanon5B(1)() (2001);N.M. Code
of Jud. Condat Canon21-700B(4) (2000)Pa. Code of Jud. Conduct Canon
7B(1)(c) (2001).
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elective judiciary or a tybrid appadntive and elective jud-
ciary® The othe two, lowa andColorado, enploy areten-
tion vote in their apmintive systems.

Twenty-five states have adod judical codes based on
the 1990 conmitments clause’’ One stae still adheresto the
1924version* Four states hare claises wholy independnt

® Moreover, a federal court narrody construed Pennsyvania’s
annaince clause as limitedto the 1990 statenents clause. Stretton v.
Disciplinary Boad oftheSupemeCourt of Pennsylvania,944 F.2d137 (3d
Cir. 1991).

¥ SeeAlaskaCode of dd. ConductCanon 5A(3)d) (2001);Ark. Code
of Jud. Coduct CanonsA(3)d) (1997) Cal.Code of dd. Conduct Cano 5B
(2001); Fla. Code of dd. ConductCanm 7A(3)(d) (20Ql); Ga.Code of dd.
ConductCanon 7R1)(c) (2001); Ill. Sup. CtRulesRule 67, Caon 7A(3)d)
(2001);Ind. Code of ud.Conduct Cann 5A(3)d) (20QL); Kan.Sup. CtRules
Rule 601A, Codeof Jud. ConducCanon 5A3)(d) (2001);Ky. Sup. G. Rule
4.300, Canon 5B(1)(c) Z001); La. Code ofull. Conduct Canon7B(1)(d)
(2001); Me. Cocke of Jud. ©@ndud Canon 5B(2)(2001) Neb. Cale of aid.
ConductCanon 5A(3)(d) (2001)Nev. Code of Jud. Condu@anon5A(3)d)
(2001);N.Y. Codeof Jud.Conduct Cann 5A(4)d) (20QL); ND. Code ofjud.
ConductCanon 5A(3(d) (2001) Ohio Cale of &id. Conduct Cann 7(B)@2)(d)
(2001); Okla. Code oflud. Condat Canon 5A3)(d) (2001);R.1. Code of dd.
ConductCanon 5A(3(d) (2001);S.C. Codeof Jud. Coduct Canon5A(3)d)
(2000);S.D.Stat, ch.16-2,app., Code of JudConduct Ganon 5A(3)(d) (20Q);
Tenn. Sup. Ct. R. 10, Code ofid. ConductCanon 5A43)(d) (2001); Vt.Code
of Jud Conduct Canon 584) (2000); Wash. Coel of Jud. @nduct Canon
7(B)(1)(9 (2001) W. Va.Code of ud. ConductCanon 5(A{3)(d) (2000); Wyo.
Code of Jud. 6nduct Caron 5A(3)(d) (2000).

**SeeMont. Codeof Jud. ConducCanon 35 § 8 (2001).
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of any of the ABAS modes?*

Lastly, eleven gates havre noAnnounce Chuseor com-
parabé provision *

*!SeeAla. Canons oflud.Ethics Canon 7B(1)(cf2001); Tex. Code of
Jud.Conduct Cann 5(1)(2)(2001) UtahCodeof iid. Conduct Ganon 5A(2),
Canon5B(4), Canon 5(Q((1) (1999); Wis. Sup. Ct. Res Rule 6Q06(3) (2001).

*’SeeConn. Code bJud.Conduct Cano 7 (200); Del. Code ofJud.
ConductCanon7 (2001) Haw. S.Ct. Rules Exhibit B, Codeof Jud.Conduct
Canonb5 (1999); Idaho Cod of Jud. Condat Canon 7 (200}, Mass.S. Ct
Rules Rule 309, Cade of Jud.Conduct Cann 7 (200); Mich. Code ofjud.
Conduwt Canon 7 (2001); N.H. SCt. Rules Rule 38, Code of Jud. Conduct
Canon5 (2001); N.JCode of Jud. Conduct Can@n(2001) N.C. Code of ud.
ConductCanon 7 (20Q); Or. Code of JudConduct,Jud.Rule 4-1@; Va.S.
Ct. Rules, Part 6, § lll, Canorb (2001).
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B. The History Of The Announce Clause In
Minnesota.

From 1860 to P72, Minneso&a conducted judiial elec-
tions without any codes or canonsstricting the speech or
campaign actiities of judical candidag¢s”® In 1972, the Min-
nesota Supreme Courtwithout making any factualindings
adopted the Standards oProfessionalResponsibilty” for
judges which forthe first time implemented stagwide rules
governing judicid campagn conduct. Minn. Rules of Cout
Desk Copy (West 1972).

Two years later again wihout making any faaial find-
ings, the Minnesata Suprene Cout adopteda Codeof Judi-
cial Conduct (“Code”), specifically modeled after the 1972
ABA Canonswhich caotained theAnnounce Chuse atissue
here in its Canon 7. Seel974 Minneso&a Code of Judial
Conduct, Canorv.

In 1995, the Minnesota Supreme @urt held hearings to
determine whether to amad the Code yet again. Prior to
these hearings, the Cout’'s own Advisory Committee, as wel
as the OLPR ad the BOJ, specificaly requesed thatthe
Minnesota Supreme Courstrike the Announce Clause from
the Code beause they believed the provision was uncasti-
tutional. SeeDefendant BOJSApril 4, 1995Correspondence
to Minnesda Supreme Caurt. Dedaration of William F.
Mohrman, District Court Docket #69 at 45. In its letter, the
BOJS gated that “in view of other states and feleral cout

3 In 1950 the MinnesotaDistrict udges Assogition adoptedhe 1924
ABA Canons. Howeverthesedid nothave the brce oflaw. Moreover, they
did not apply to either ron-incumbent judicial candidates or Nhnesota
Appellate Court judges.
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rulings whid address the Bsue,the outcome [a ourt strik-
ing down the Anrounce Clause] sems inevitable.”Id. In
addition, the Supeme Court’s own Adwory Committee aso
recommended delehg the Announce Clause:

replacfing] the previous blanketprohibition aganst
announcing views on diputed legalor poliical issues
with a pohibition aganst making statements tha com-
mit or appear to commit the candidate with respect to
cases, ontroversies orissues that ae likely to come
before the court.

SeeFinal Reportof the Advisory Commitee to Review the
American Bar Assoa@tion Model Code ofludical Conduct —
June 29, 1994, p. 5J.A. at 367.

Declining to take the advce of either its own Advisory
Committee or the bodies chargeavith enforcing its Code,
the Minnesota Supeme Court retaned the Announce Clause
in its 1994 amendments tohie Code in what became Canon
5. Only three years ater, the Minnesota Supreme Courbnce
again amended th&€ode in 1997; however, the Minnasa
Supreme Court éft the Announce Clauseni force.

I1l. The Announce Clause Violates Core First Amend-
ment Values.

A. The Announce Clause Severely Restricts
Free Speech Rights During Campaigns.

“Congress shallmake no law. . abridghg freedom of
speech or [freedom of associdion]. . . " U.S. Gonst. Amend. |.
The First Amendment apgies to the Staes by vrtue of the
Due Process Clause ofthe Fourteenth Amendment. NAACP
v. Clailbrne HardwareCo, 458 U.S. 886903 n. 43 (1982).
“Freedom of sgech andthe other freedoms ecompassd by
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the First Amendment hare always beerviewed as fumamen-
tal components othe liberty safeguardby the Due Process
Clause.”First National Bank of Boston v. Belloft#435 US.
765, 784(1978)

Most importantto this case “it can hardly be douled
that the constitutional guarantee [to free speech] has its
fullest and most urgent appdation precisey to the conduct of
campaigns for political office.Monitor Patriot Co. v. Roy401
U.S. 265, 272 (1971). Were spesch redrictions are “inti-
mately related to the pocess of govening, the Sate may
prevail only upon a $i1owing a sulordinate interest which is
compellng . . .and the burden is o the government toshow
the existence of such arnnterest.” Bellotti, 435 U.S. 786
(citing Bates v. Litle Rock 361 U.S. 516524 (1960)).

This Court has neverallowed te government to po-
scribe truthful statements about pubt issues by candiates,
and it has stuck down laws preventig candidatesrbm
making promisesshort of ofering a bibe, duiing a campaign
that the canddate either cannot keep a did not keep. Brown
v. Hartlage 4% U.S 45 53— 54 (1982. Finally, restrictions
on speech that reult in sanctons to the sgaker, such as
those containedn the Code,are subject b even greater
scrutiny. In re Primus, 436 U.S. 412 (378).

Under these rdings, the AnnounceClauseviolates the
First Amendments guarantees d free speeh. First, the
announce tausepresents an alsolute ban on een truthful
speech by a candidatto publt office diring an ekction
campagn. Secord, “content based[speecH restrictions are
presumptively invalid” under the First Amendment. R.A.V. v.
City of StPaul, 505 US. 377,382 (192). The Announce
Clauseban on judtial cardidates “annaincing’ their “views
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on disputed péttical or kgal issues’is a content base
speech estriction prohibiting the judicial cand idates’
views on any matters i n dispute. Strict scrutiny is thus
required.

1. The Announce Clause Severely
Impinges on a Judicial Candidate’s
First Amendment Rights.

The Announce Clause severelimpinges on he judical
canddates free speeh rights. A primary pumpose unerlying
the applcation of he First Amendment to a ampaign for
public offce is forthe cardidates to beable b fuly andaccu-
rately commurncate their views to the voters and b respnd
to campaign cticisms. The Announce Clause not onlyre-
vents judicial cardidaes from communiating to vaers why
the candida¢s should be eleted, t also pevents candidags
from respondng to criticism directed at he candidate.

First, the Announce Clause prevds incumbent judge
candidatesrfom respondingto criticism from third paties,
including the media andinterest groups, dthoughincum-
bents ineviably have ecords at éast in the dbrm of written
opinions hat are tagets for citicism. Non-candida individ-
uals and orgarzations arenot subject tothe Announce
Clause, and they are free to criticize the incumbent with
impunity. The AnnounceClausechills the speet of the
candidate becauseven if theincumbent candidat believed
that a response to an opp@nt’s attacks would not violate
the clause,the oponents ablity to file an ethtal conplaint
based on aespmse woul have a egative efiect on he
incumbert’s campagn.

Secondwhile judicial chalengersmay simlarly be
handi@apped n an eletion campagn aganst an ncumbent
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judge if they hawe subgantial legal a political records, judi-
cial chalengers fice additbnal probéms in mounting a suc-
cessful campajn against anricumbent judge as a resubf
the Announce Clawse. While incumbent judges may operly
announce their véws to the eletorate on dsputed legalor
political issues thiough written opinions and other means
that ae privileges of ofice, chalenges are forbidden by the
Annource Chuseto effectively respord in kind to the incum-
bents’stated postions or the rationaks of heir opinions
during the couse of theircampaigns.

2. The Announce Clause Impinges On
the Rights of the Judicial Candi-
date’s Supporters.

Canon 5 nbonly severely ard directly restricts the
speech of theydicial candidatesijt also restricts the speech
of hersuppoters through the “wrap aound” provisions
contained h Minn. Canon 5A(34), (b)and (c). PApp. 132.
Paradoxically, these provisions require a candidate to try to
gag family, employees and other supporters -- in effect, to
urge supporers not to supprt their candidacés by disclos
ing the canddate’s geneal views on paltical or legal mattes.
Those who know the canddate bed and who wan to suppat
the candidate cannot docsfor fear of subjecting the candidate
to an ethical violation.

Even ifthe cardidat dismurages famly, friends,and
associates, he still cannot control them. If a supporter fails to
complywith the canddate’s direction and annances tre
canddate’s views ona paticular issug then anethicalcom-
plaint may be fled aganst the canddate n the middle of the
campagn, caising dviousdamage ¢ the canpaignand the
reputation of the candidate. At the very least, the candidate
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must take time to defendhimself against the charges in
public ard in procesdings that maytake months or years
beyond he election.*

Finally, even if the candidate and his supporters comply
with the these Canas, other individuals candistribute cam-
paign literature on the candidde “announcing’ the candi-
date’s vews. In 199, this happened to Wersakhen several
flyers were distributed “announcing” Wersals views on
various ssues at theRPM state conventionWersal was
forced duing his campaignto denythat he had engaged in
this “unethical” conduct. J.A. at 48. Mreover, by vigorously
denying that he sent out the flyers to the pukz in order to
protect himself from an ethical chim, Wersalfalsely created
the impresson with the public thathe didnot agee with the
views contained in the flyers -- precisely the opposte result
that Wersal woudl want if the Announce Clause did noer
strict his speech. J.A. at 129.

3. The Announce Clause Impinges On
Voter’s Rights.

As set forth in Minnesota’sConstitutional Debates,
Minnesota’s clizens made theydicial office dective in order
to exercise popula control over the judiciary. From this
perspective, the most citical First Amendment issue at
stake in this case is not the judicial candidate’s right to
speak, but réher the public’s right to hearthe candidag¢s’
views from the canddates’ themselves. The publi c¢’s right
to hear th e candidate is a n ecessary prerequ isite to self
governm ent. “Itis not a Law of N ature or of Reason in
the abstr act. It is a deduction fr om the basic American

'* See, ethts complant filed aganst Wersal in 1996. JA. at12-15.
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agreement that pu blic issues shall be decided by uni-
versal suffrage.” Alexander Meikle john, Free Speech
and its Relation to Self- Govern ment 26-27 (1948).

The First Amendment protcts not onlythe rights of
those who want o speak,but ako the lights of those who
want to hear the spe&er. Virginia Bd. Of Pharmacy v Vir-
ginia Citizens Consurar Council, Inc, 425 U.S. 748756
(197) (“The [First Amendment] protection afbrdedis to the
communication, to its source and to its recipients both.”).
Moreover, in the context ofan electon campaign,‘qt is of
particular importance that candiates have the unfeered
oppottunity to maketheir general views known so tat the
electorate may inteligently evaluae the candidags’ personal
gualities and their positions on vital public isaues beore
choosing amog them on election day.’Buckley v. Valeo,
424 U.S. 1, 52-53(1976)

The Announce Clause ot only tramples on the rights of
willing speakers, but also on the rights of Minnesata voters
who would receve their campaign messages. The voters
have an obvious irgrest in receiving information on disputed
legal orpolitical issues from judcial canddates, such as
Petitioner Wersad, in order to intelligently evaluate the candi-
dates ard select who to vate for.

Minnesota dtizens egablishedan electel judiciary in
order to holbl judges accountablto the peopé in the exercise
of their common lawmaking and interpretive powers. As
Minnesota’s fist ChiefJustice,LaFayette Emmet, arged
during debateon the constititional provision establshing an
elected pdiciary, Minnesotas citizens are completly “capa-
ble of judging in these maters, and, if a julicial decisionis
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correct, the judicial offter will be sustained [in office] . ..”

Proceedigs and Debats oflte [185] Minnesoa Constiu-
tional Cornvention (Bemocratic)503.

The State’s unspken fear underying its rationak for
the Annownce Claise isthat the Stae cannottrust its own
citizens. Unless judicial candidates are gagged, the State
presumes that Mnnesota’s voters would each deulate
which candidatevould be most biasedatthe voter’s pre-
ferred outcomes in various litigation scenarios and then vote
on this basis. The State al® presumes that wters would
believe that any elected judge was “in the poek’ of what-
ever interest groups the voter beleved the candiate seemed
to cater o in the ekction.In fact,the State pesumes that
the voters ae so venal and ealsi corrupted that noteven
generd views on political or legal issies of andidates shoud
be made available to them, arguing that slu statements
telegraphs by way of “winks ad nods” implicit promises to
decide paticular casesin particular ways thatthe voter
desires.

Of course, no evidence supports of any of the State’s
patroniang and repugnanpresumptions @ its own ctizens -
Because none existsTo the contraly, thereis every reason
to believe that Minnesota’s electorate strongly supports
judicid impartiality and will not support pdicialcandidates
who ae perceived to lack the will or capaity to impartially
judge ca®es. Infact, Min nesota’s citizen s volun tarily
established a judicial system that is struct ured t hrough-
out to ensure i mparti ality - Its judiciary is an independ-
ent bran ch of govern ment, it has two levels of ap pellate
review cond ucted by m ultiple judges, it requires public



38

trials and th e issuance of written pu blic opi nion s, its
procedural rul es contain the abi lity t o remove judges
based on partiality , etc.

Moreover, citizen sef-interest also woul promg the
average voterto supportjudicid impartiality since voers can
never know for certain whenand if they may be chayed with
a crime or madea parf to a dvil lawsuit. Citizens wouldbe
loathe to fice a prejudied judge in such a mumstance®’

Furthermore, if judicial canddates expres their general
views in a manner hat discbses a lack ofmpartiaity or
which discbses a subsequent lack afpartiality in later
opinions issued from the bert, the electorate has a right to
this knowledgetoo so that hey can voteagainstsuch andi-
dates in thepresent orin future elections'®

" Indeed, anelective system would tend to favojudicial impartiality
more than an appointie systemin this respect. Average votersare far less
likely to beleve thatthey “count on” any judge b rule in their favor than the
“insider” elite likely to be nvolved injudicial sekction in an appintive
system.

* Former Calfornia Chief distice Rose Bird’s defeat in a etention
electionin 1986, garnenmg only 32%of the vote,is illustrative. In her ten
yearsas Chief Justicejustice Birdhad refused to vote formposition of the
deathpenalty in every case presented to heaJthough the federatourts had
foundCalifornia’s death penlty constitutional and thevoters had adpted the
death penalty law byconstitutional refererdum. Eventually, the electorate
concludedthat Chief Jusice Bird was simplyunwilling to apgy California’s
death penaltylaw imparially or at all, but chose to imposeher own arti-
deathpenalty views on California regardlessf the state of the law or public
policy. SeeRobert S. Thompson, Judicial Retentin Electon and Judiial
Method:A Retospetive OnThe California Retenibn Election of 198, 61 So.
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Finally, Minnesata’s and ar nation’s history undeniably
demonstates thatMinnesota’s ctizens wouldsuppot noth-
ing less han an impartl judidary.

Nonetheless,even if theStates concern in ths case is that
Minnesota’s dtizens will misperceive their own interests if
judicid candidaes are albwed to “announce theiviews on
disputed legal and poitical ssues] the First Amendment
commands lhat the soluion to this concen is more speed -
Not a gag rule

if there be time to expose through di scussion the
falsehood and fallacies of the 'bad' speech , to avert
the evil th reatened by the 'bad' speech by the pro-
cesses of education, the rem edy to be applied is
more speech, not enforced silence."

Whitney v California, 274 U.S. 357, 377 (1927) (&ndeis, J.
Concurring).

B. The Announce Clause Is Unconstitution-
ally Vague.

The State, the District Court, and the Eighth Circuit
have all ppposed diférent glosses on the Announce Clause.
SeeBrief of Reublican Pary of Minnesotaat IIIA(1). How-
ever, the interpretations offered d not sulstantially limit the
scope of the @duse, cannot be judied by the plan language
or context of the dause, or create andcompaund canfusionin
the language othe clause.Seed.

Cal. L. Rev. 207, 2036-208 (1988).
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The Eighth Circuit asserts hat, alhough the Announce
Clause forbils announcing views on dputed legalor political
issues, “general discussions of case lav or a candidate’s
judicial philosophy @ not fall within the sope ofthe an-
nounce chuse’ P. App. Ma. Y&, as JudgeBeam in dssen
points out, “stare decsis, narrow or stict construction,
original intentand substantive de process” ae almost
certainly “disputed legalissues; that ae “likely” to come
before a court P. App.77a. Alowing thatthe Announce
Clause permis “generaldiscussions otase law” or judicid
philosophy’simply renders the claise inmmprehensible and
vague.

The limiting construcfons of the Announce Gluse
offered by he courts belowthus, renderthe clause ¢ss
likely to give “fair notice to thoseto whom [it] is directed”
what speech is forbidden. Grayned v City of Rekford 408
U.S. 104, 112 (1972). &lure to provide a spe&er with fair
notice of brbidden sgech woudl in itself render the An-
nounce Clawse unanstitutionally vaguwe. But special preci-
sion in regulation of speech shoutl be required when he
prohibited speech ighat of a candlate in the ourse of an
election campaign. Thedvel of mprecision and confusion
here ckarly places theAnnounce Cause beyad consttu-
tionally permissible limits.

As Mr. Wersal testified, because oftte breadth anddck
of specifcity of the Announce Clausehe only proper course
for a judicial candidate is silence.Al.129. See als@uckleyv.
Illinois Judicial Inquiry Board, 997 F.2d 224, 226 (7tiCir.
1993. The First Amendment @es notcountenance tte
imposition of silence on canddates canpaigning for election.
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CONCLUSION

On the basis of the foregoing, Petitioners pray this
Court to reverse the decsion of the Unied States Court of
Appeals forthe Eighth Circuit and holdthe announce clause
of Minnesota Judiial Canon 5A(Rd)(i) unconstitutional
under the First and Fourteenth Amendmentsd the U.S.
Constitution.
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