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[Doc. 38, filed Jan. 15, 2008]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENS UNITED )
Plaintiff, )
) Civil Action No. 07-2240
V. ) (ARR, RCL, RWR)
) (Three-Judge Court)
FEDERAL ELEC- )
TION COMMISSION,)

Defendant. )

ORDER
Now before the Court comes plaintiff Citizens

United’s motions [5 and 23] for preliminary injunction
seeking to enjoin defendant Federal Election Commis-
sion from enforcing challenged provisions of the
Bipartisan Campaign Reform Act of 2002 (“BCRA").
Upon consideration of the parties’ filings, oral argu-
ment, the applicable law, and the facts of this case, it
is hereby

ORDERED that motion [5] for preliminary injunc-
tion is DENIED. It is further hereby

ORDERED that motion [23] for preliminary injunc-
tion is DENIED as moot with respect to BCRA § 203 as
applied to plaintiff’'s “Questions” ad, and DENIED with
respect to the remaining challenges.

SO ORDERED.

Signed by United States Circuit Judge A. Raymond
Randolph, and United States District Judges Royce C.
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Lamberth and Richard W. Roberts, on January 15,
2008.

[Editor's Note: The follo wing Mem orandum
Opinion (Doc. 39) was amende d by an Errata
(Doc. 40). Editing notes of the changes are in-
cluded in the fo llowing te xt. ]

[Doc. 39, filed Jan. 15, 2008]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENS UNITED )

Plaintiff, )
Civil Action No. 07-2240
(ARR, RCL, RWR)
(Three-Judge Court)

N—r

V.

TION COMMISSION,

)

)

FEDERAL ELEC- )
)

Defendant. )

MEMORANDUM OPINION

For the reasons that follow we deny Citizens
United’s (“Citizens”) motions for a preliminary injunc-
tion to enjoin the Federal Election Commission (“FEC”)
from enforcing provisions of the Bipartisan Campaign
Reform Act of 2002 (“BCRA”),* with respect to Citizens’

! Pub. L. No. 107-155, 116 Stat. 81 (2002), codified at 2
U.S.C. 8431 et seq.
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advertisements for a movie—Hillary: The Movie—and
its distribution of The Movie through cable TV video
on-demand.

Citizens United is anonprofit membership corpora-
tion, tax-exempt under Internal Revenue Code
§ 501(c)(4). (Am. Compl. 1 5.) Citizens produced a
movie titled Hillary: The Movie. (Id. Ex. 2; Notice [30]
Regarding Joint Stip.) The Movie focuses on Senator
Hillary Rodham Clinton’s “Senate record, her White
House record during President Bill Clinton’s presi-
dency, . .. her presidential bid,” and includes “express
opinions on whether she would make a good president.”
(Am. Compl. T 14.) Citizens plans to distribute The
Movie in January or [*2] February 2008 through
theaters, video on-demand (“VOD”) broadcasts, and
DVD sales. (Id.) Citizens notified the court on January
7, 2008, that it had released The Movie for “public sale
and exhibition.” (Notice [30] Regarding Joint Stip.); see
http://www.hillarythemovie.com (last visited Jan. 11,
2008) (offering The Movie on DVD for $23.95 and
promoting screenings of the film in seven movie
theaters across the country). The Movie's release date
coincides with the dates when many states will hold
primary elections or party caucuses. Senator Clinton is
a presidential candidate in those states. (Am. Compl.
9 17.) Citizens intends to fund at least three television
advertisements—two 10-second advertisements,
“Wait™ and “Pants,” and one 30-second advertise

? The script for the television advertisement, “Wait”
reads as follows:
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»4

ment, “Questions”—to coincide with the release of its

[Image(s) of Senator Clinton on screen]

“If you thought you knew everything about Hillary
Clinton . . . wait 'til you see the movie.”

[Film Title Card]

[Visual Only] Hillary: The Movie.

[Visual Only] www.hillarythemovie.com

® The script for the television advertisement, “Pants”
reads as follows:

[Image(s) of Senator Clinton on screen]

“First, a kind word about Hillary Clinton: [Ann Coulter
Speaking & Visual] She looks good in a pant suit.”

“Now, a movie about the everything else.”

[Film Title Card]

[Visual Only] Hillary: The Movie.

[Visual Only] www.hillarythemovie.com

* The script for the television advertisement, “Ques-
tions” reads as follows:

[Image(s) of Senator Clinton on screen]

“Who is Hillary Clinton?”

[Jeff Gerth Speaking & Visual] “[S]he’s continually
trying to redefine herself and figure out who she is . . .”

[Ann Coulter Speaking & Visual] “[A]t least with Bill
Clinton he was just good time Charlie. Hillary's got an
agenda...”

[Dick Morris Speaking & Visual] “Hillary is the closest
thing we have in America to a European socialist . . .”
“If you thought you knew everything about Hillary
Clinton . . . wait ‘til you see the movie.

[Film Title Card]

[Visual Only] Hillary: The Movie. In theaters [on
DVD] January 2007.

[Visual Only] www.hillarythemovie.com
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movie. (Id. Ex. 1.) The [*3] advertisements promote
The Movie and direct viewers to The Mouvie's website
for more information about the film and how to see or
purchase it. (Id. 1 19.) If Senator Clinton becomes the
Democratic presidential nominee, Citizens plans to
broadcast the three advertisements and possibly other
advertisements within 30 days before the Democratic
National Committee Convention and within 60 days
before the November general election—both periods
are within BCRA's definition of an electioneering com-
munication. (Id. 1 20); 2 U.S.C. § 434(f)(3)(A)(i)(11)(bb).
Citizens has elected not to broadcast its advertise-
ments pending resolution of this litigation. (Am.
Compl. 1 26.) It has entered into negotiations to broad-
cast The Movie through the “Political Movies” compo-
nent of a new nationwide VOD channel, “Elections ‘08,”
but has decided to forego the opportunity pending
resolution of the current litigation because, according
to Citizens, the broadcast would be banned under
BCRA and, even if this were not so, the broadcast
would require Citizens to disclose certain information
and make certain statements as described below. (Id.
9 28-30.)

BCRA amended the Federal Election Campaign Act
of 1971 (“FECA”).> BCRA, Pub. L. No. 107-155, 116
Stat. 81 (2002) (codified at 2 U.S.C. § 431 et seq.).
Passed in 2002, it represented “the most recent federal
enactment designed to purge national politics of what
was conceived to be the pernicious influence of ‘big
money’ campaign contributions.” McConnell v. FEC,

® Pub. L. No. 92-225, 86 Stat. 3 (1972) (codified at 2 USC
8 431 et seq.).
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540 U.S. 93, 115 (2003) (internal citation omitted).
BCRA introduced a new system for [*4] regulating
what it termed “electioneering communications.”
Under BCRA § 201, an “electioneering communication”
Is:

any broadcast, cable, or satellite communication
which—

(1) refers to a clearly identified candidate for
Federal office;

(11) 1s made within—
(aa) 60 days before a general, special, or

runoff election for the office sought by the
candidate; or

(bb) 30 days before a primary or preference
election, or a convention or caucus of a politi-
cal party that has authority to nominate a
candidate, for the office sought by the candi-
date

2 U.S.C. § 434(f)(3)(A). For presidential candidates,
the communication must also be capable of being
received by 50,000 or more persons. See 11 C.F.R.
§ 100.29(b)(3)(ii). Citizens recognizes that under this
statutory definition, both its advertisements and a
VOD® broadcast of The Movie would be electioneering

® The parties did not raise the issue of whether VOD
was within the definition of “electioneering communica-
tion.” However, a broadly worded FEC regulation defining
“electioneering communications” indicates that VOD would
be a “broadcast, cable, or satellite communication” because
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communications. (Am. Compl. 111 17, 29.) Electioneer-
ing communications are subject to a host of restrictions
imposed by BCRA. Three are relevant here: § 203,
8 201, and § 311. Section 203 prevents corporations
and labor unions from funding electioneering commu-
nications out of their general treasury funds, unless
the communication is made to its stockholders or
members, to get out the vote, or to solicit donations for
a segregated corporate fund for political purposes. 2
U.S.C. 8§ 441b(b)(2). This provision does not bar [*5]
electioneering communications paid for out of a segre-
gated fund that receives donations only from stockhold-
ers, executives and their families. 2 U.S.C
88 441b(b)(2)(C), (b)(4)(A).” Any electioneering commu-
nication that is not prohibited is subject to the disclo-
sure requirements of § 201 and the disclaimer require-
ments of § 311, which are set out in part 11.B.

Citizens’ complaint, filed on December 13, 2007 2

it is “disseminated through the facilities of a . . . cable
television system.” See 11 C.F.R. 8§ 100.29(b)(1), (b)(3)(i)
(indicating that “broadcast, cable, or satellite communica-
tions” include communications “aired, broadcast cablecast
or otherwise disseminated through the facilities of a
television station, radio station, cable television system, or
satellite system”).

" Corporations and labor unions may also contribute to
Political Action Committees, which are permitted to make
electioneering communications. See McConnell, 540 U.S. at
204 (citing FEC v. Beaumont, 539 U.S. 146, 16263 (2003)).

8 On December 14, 2007, Citizens’ motion for a three-
judge district court was granted [14] pursuant to BCRA §



8a

contains two major claims: (1) that § 203’s prohibition
of corporate disbursements for electioneering commu-
nications violates the First Amendment on its face and
as applied to The Movie and to the 30-second advertise-
ment “Questions™®; and (2) that BCRA § 201 requiring
disclosure and § 311 requiring disclaimers are uncon-
stitutional as applied to Citizens’ three advertisements
(and to The Movie, if Citizens broadcasts it in a man-
ner that does not violate § 203).

The court will not issue a preliminary injunction
unless the movant shows that it has “1) a substantial
likelihood of success on the merits, 2) that it would
suffer irreparable injury if the injunction is not
granted, 3) that an injunction would not substantially
injure other interested parties, and 4) that the public
interest would be furthered by the injunction.” Omar
v. Harvey, 479 F.3d 1, 18 (D.C. Cir. 2007) (citing
CityFed Fin. Corp. v. Office of Thrift Supervision, 58
[*6] F.3d 738, 746 (D.C. Cir. 1995)). Granting injunc-
tive relief is an “extraordinary and drastic remedy,”
and it is the movant’s obligation to justify, “by a clear
showing,” the court’s use of such a measure. Mazurek

403 and 28 U.S.C. § 2284. On January 10, 2008, the three-
judge court held an expedited hearing on the motions for
preliminary injunctions.

° Plaintiff's challenge regarding the prohibition of
“Questions” will be denied as moot. The FEC, in its filings
and at oral argument, conceded that the advertisement is
exempt from the Prohibition. (Opp’n to 2d Mot. for Prelim.
Inj. at 17.)
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v. Armstrong, 520 U.S. 968, 972 (1997).
A.

We will analyze first Citizens’ likelihood of prevail-
ing on the merits of its claims regarding The Movie. In
McConnell, the Supreme Court upheld § 203 on its
face, rejecting claims that the financing of “electioneer-
Ing communications” constituting express advocacy or
its functional equivalent were within the protection of
the First Amendment. 540 U.S. at 203-09. McConnell
did not, however, “purport to resolve future as-applied
challenges.” FEC v. Wis. Right to Life, Inc., 127 S. Ct.
2652, 2661 (2007) (citation omitted) (“WRTL”). The
Chief Justice’s opinion in WRTL stated that an adver-
tisement could not be considered the functional equiva-
lent of express advocacy unless it “is susceptible of no
reasonable interpretation other than as an appeal to
vote for or against a specific candidate.”™ Id. at 2667.
To promote the objectivity of this analysis, courts are
to disregard contextual evidence of the corporation’s

Y The parties agree, as do we, that the Chief Justice’s
formulation is now the governing test for the functional
equivalent of express advocacy. Although the Court ‘ s
opinion in WRTL was fragmented, the Chief Justice’s
opinion approved the judgment of the district court on the
narrowest grounds. “When a fragmented Court decides a
case and no single rationale explaining the result enjoys the
assent of five Justices, the holding of the court may be
viewed as that position taken by those Members who
concurred in the judgments on the narrowest grounds.”
Marks v. United States, 430 U.S. 188, 193 (1977) (internal
qguotation marks omitted).
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intent in running an advertisement.'* See id. at 2668.

Citizens wants us to enjoin the operation of BCRA
8 203 as a facially unconstitutional [*7] burden on the
First Amendment right to freedom of speech. The
theory is that with respect to 8§ 203, WRTL narrowed
McConnell to such an extent that it “left the door open
to facial invalidation based on the sort of circum-
stances that have now arisen.” (2d Mot. for Prelim. Inj.
Mem. at 2). For Citizens to prevail on this claim, we
would have to overrule McConnell, which is to say that
Citizens has no chance of prevailing. Only the Supreme
Court may overrule its decisions. The lower courts are
bound to follow them. See Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U.S. 477, 484
(1989); Thurston Motor Lines, Inc. v. Jordan K. Rand,
Ltd., 460 U.S. 533, 535 (1983); Hutto v. Davis, 454 U.S.
370, 375 (1982) (per curiam).

With respect to Citizens'’s as-applied claims regard-
ing The Movie, the first question under Chief Justice
Roberts’ WRTL opinion—and as it turns out, the last
guestion—iswhether the film isexpressadvocacyor its
functional equivalent. If it is, McConnell makes it
likely that Citizens would not win on the merits of its
claim that the First Amendment permits it to broad-
cast the movie within the electioneering communica-

" WRTL discounted evidence that included the corpora-
tion’s other candidate-related advocacy, the timing of the
advertisements, and the advertisement’s reference to an
Internet address that directed viewers to a website contain-
ing express advocacy against the election of candidates for
federal office. 127 S. Ct. at 2668-69 (Opinion of Roberts,
C.J.).
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tions period as currently funded. Citizens contends
that The Movie is issue speech and, as it stated in oral
argument, that issue speech is any speech that does
not expressly say how a viewer should vote. The
trouble is that the controlling opinion in WRTL stands
for no such thing. Instead, if the speech cannot be
interpreted as anything other than an appeal to vote
for or against a candidate, it will not be considered
genuine issue speech even if it does not expressly
advocate the candidate’s election or defeat. WRTL, 127
S. Ct. at 2667.

The Movie does not focus on legislative issues. See
id.; 11 C.F.R. § 114.15(b). The Movie references the
election and Senator Clinton’s candidacy, and it takes
a position on her character, qualifications, and fitness
for office. See id.; 11 C.F.R. 8 114.15(b). Dick Morris,
one [*8] political commentator featured in The Movie,
has described the film as really “giv[ing] people the
flavor and an understanding of why she should not be
President.” Dick Morris, Hillary's Threat, Address
(Mar. 2007) (available at www.citizensunited.org/blog/
?entryid=4563815). After viewing The Movie and
examining the 73-page script at length, the court finds
Mr. Morris’s description to be accurate. The Movie is
susceptible of no other interpretation than to inform
the electorate that Senator Clinton is unfit for office,
that the United States would be a dangerous place in
a President Hillary Clinton world, and that viewers
should vote against her.* [*9] The Movie

2 A selection of excerpts from the movie are indicative
of the film’s message as a whole and serve to demonstrate
the difficulty that this court had in its ultimately unsuc-
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cessful attempt to find a reasonable interpretation of The
Movie that would take it out of the WRTL “functional
equivalent to express advocacy” classification.

Excerpts include statements by the film’s narrator, one of
several political commentators or another interviewee
stating:

“She’s driven by the power. She’s driven to get the
power. That is the drivingforce in her life.” (Am. Compl. Ex.
2atl)

“She is the expert at not saying what she believes—she
will run on attacking Republicans, and being the first
woman president—oh isn’t that amazing, she’s a woman
she can walk and talk.” (Id.)

“She is steeped in controversy, steeped in sleaze, that's
why they don't want us to look at her record.” (Id. at 1-2.)

“Over the past 16 years Hillary Clinton has undoubtedly
become one of the most divisive figures in America. How
this makes her suited to unite the country as the next
president is troubling to many.” (Id. at 6.)

“I mean think of what it says about Hillary Clinton that
she was willing to put up with his open philandering, with
anythingin a skirt who wanders before his eyesight—all for
the power—at least with Bill Clinton he was just good time
Charlie. Hillary’s got an agenda and she’s willing to put up
with that to be [P]resident of the [U]nited [S]tates, she’s got
a to do list when she gets to the White House.” (Id. at
21-22.)

“I think the American people have a right to as much of
a public record as possible about Hillary Clinton. Those
records should be released before the 2008 elections so that
we can learn a lot more about exactly how much influence
she had in the White House, what her positions were in the
White House, and how she acted in the White House.” (Id.
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is thus the functional equivalent of express advocacy.

at 60.)

“Finally, before America decides on our next president,
voters should need no reminders of [] what's at stake—the
well being and prosperity of our nation.” (Id. at 68-69.)

“It[']s been said and I agree with it that this is the most
personal political choice that Americans make. They want,
they—their personality traits, their—will they consider a
person that they could trust, that they would like, that they
were comfortable with, and that's [where] think Hillary
Clinton as a candidate has great defects.” (Id. at 69.)

“If she reverts to form, Hillary Clinton will likely be in
the future what she has been in the past, which is a person,
a woman, a politician of the left, and | don't think that's
going to [be] good for the security of the United States.” (Id.
at 70.)

“l think we are at a very critical time in this country. |
can tell you beyond a shadow of a doubt that uh, the Hillary
Clinton that | know is not equipped, not qualified to be our
commander in chief.” (Id. at 71.)

“[T]his vote comes down to one thing: liberty. Do you
believe in liberty or don't you? Economic liberty, free
speech, protecting our borders, protecting our country from
terrorism—the issue is liberty.” (Id.)

“[W]e must not ever underestimate this woman. We
must not ever understate her chances of winning. We
mustn’t be lolled into a state of security and complacency by
the new found moderation that she likes to talk about. And
we must never forget the fundamental danger that this
woman [poses] to every value that we hold dear.” (Id. at 72).

In sum, plaintiff's counsel's representation at oral
argument that the movie did not exhort viewers to vote
against Senator Clinton, is simply untrue.
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See WRTL, 127 S. Ct. at 2667 (setting out the “func-
tional equivalent” standard). As such, it falls within
the holding of McConnell sustaining, as against the
First Amendment, § 203 insofar as it bars corporations
from funding electioneering communications that
constitute the functional equivalent of express advo-
cacy. There is no substantial likelihood that Citizens
will prevail on its as-applied challenge with respect to
The Movie. [*10]

B.

Citizens’ proposed advertisements present a differ-
ent picture. The FEC agrees that Citizens may broad-
cast the advertisements because they fall within the
safe harbor of the FEC's prohibition regulations
implementing WRTL. They did not advocate Senator
Clinton’s election or defeat; instead, they proposed a
commercial transaction—buy the DVD of The Mouvie.
See WRTL, 127 S. Ct. at 2667; 11 C.F.R. § 114.15(b).
Although Citizens may therefore run the advertise-
ments, it complains that requirements of § 201 and
§ 311 of BCRA, 2 U.S.C. 88 434(f)(2), 441d, impose on
it burdens that violate the First Amendment.

Section 201 is a disclosure provision requiring that
any corporation spending more than $10,000 in a
calendar year to produce or air electioneering commu-
nications must file a report with the FEC that in-
cludes—among other things—the names and addresses
of anyone who contributed $1,000 or more in aggregate
to the corporation for the purpose of furthering elec-
tioneering communications. 88 434(f)(1), (2)(F); 11
C.F.R. 8 104.20(c)(9). Section 311 is a disclaimer
provision. 2 U.S.C. § 441d. For advertisements not
authorized by a candidate or her political committee,
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the statement “___ is responsible for the content of
this advertising” must be spoken during the advertise-
ment and must appear in text on-screen for at least
four seconds during the advertisement. 8§ 441d(d)(2). In
addition, such advertisements are required to include
the name, address, and phone number or web address
of the organization behind the advertisement.
8 441d(a)(3).

Citizens thinks that § 201 and § 311 are unconstitu-
tional because its advertisements do not constitute
express advocacy or the functional equivalent of
express advocacy. The argument is that the Supreme
Court’'s WRTL decision narrowed the constitutionally
permissible scope of what could be considered an
electioneering communication. Under Citizens’ reading
of WRTL, [*11] anything that is not express advocacy
or not “susceptible of [a] reasonable interpretation
other than as an appeal to vote for or against a specific
candidate” cannot be constitutionally regulated by
Congress under BCRA. See 127 S. Ct. at 2667.

We do not believe WRTL went so far. The only issue
in the case was whether speech that did not constitute
the functional equivalent of express advocacy could be
banned during the relevant pre-election period. Al-
though McConnell upheld the § 203 prohibition on its
face, the Court left open the issue that was presented
in WRTL, reserving it for decision on an as-applied
basis. In contrast, when the McConnell Court sus-
tained the disclosure provision of § 201 and the dis-
claimer provision of § 311, it did so for the “entire
range of electioneering communications” set forth in
the statute. McConnell, 540 U.S. at 196; see also id. at
230-31 (discussing 8 311). Citizens's advertisements
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obviously are within that range.

Although Citizens styles its argument as an as-
applied challenge, it offers only one distinction between
its advertisements and the mine-run of speech that
constitutes electioneering communication under BCRA.
The distinction, so goes the argument, is that Citizens’
speech is constitutionally protected, as WRTL holds.
[Editor’s Note: The following sentence was struck by the
Errata, and footnote 13 was moved where indicated
below.] Whether the Supreme Court will ultimately
adopt that line as a ground for holding the disclosure
and disclaimer provisions unconstitutional is not for us
to say.”® We know that the Supreme Court has not
adopted that line as a ground for holding the disclosure
and disclaimer provisions unconstitutional, and it is
not for us to do so today. And we know as well that in
the past the Supreme Court has written approvingly of
disclosure provisions triggered by political speech even
though the speech itself was constitutionally protected
under the First Amendment. [Editor’s Note: Footnote
13 was moved by the Errata to here.] See FEC v. Mass.
Citizens for Life, 479 [¥12] U.S. 238, 259-62 (1986)
(striking down a prohibition, and noting that the
disclosure provisions will apply to the newly permitted
speech); Citizens Against Rent Control/Coal. for Fair
Housing v. City of Berkeley, 454 U.S. 290, 297-98
(1981) (same); First Nat’l Bank of Boston v. Bellotti,
435 U.S. 765, 791-92 & n.32 (1978) (discussing how

¥ [Editor’s Note: The Errata changed the following “See”
citation to a “But See” citation.] See Majors v. Abell, 361
F.3d 349, 356-57 (7th Cir. 2004) (Easterbrook, J.,
dubitante).
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disclosure provisions can help offset the coercive
aspects of corporate speech).

The McConnell Court did suggest one circumstance
in which the requirement to disclose donors might be
unconstitutional as-applied—if disclosure would lead
to reprisals and thus “impose an unconstitutional
burden on the freedom to associate in support of a
particular cause.” 540 U.S. at 198. To this, the Court
added that the plaintiff must show a “reasonable
probability that the compelled disclosure of. .. . contribu-
tors’ names will subject them to threats, harassment,
or reprisals.” Id. (quoting Brown v. Socialist Workers
‘74 Campaign Comm., 459 U.S. 87, 100 (1982)). Citi-
zens’ memorandum in support of its motion states that
there may be reprisals, but it has presented no evi-
dence to back up this bald assertion. In that respect,
Citizens is thus in a similar position as the parties in
McConnell who made the same assertion but presented
no specific evidentiary support. See 540 U.S. at 199.

We therefore hold that Citizens has not established
the requisite probability of prevailing on the merits of
its arguments against the disclosure and disclaimer
provisions—S§ 201 and § 311, respectively.

C.

Citizens tells us that without a preliminary injunc-
tion it will not be able to broadcast The Movie, that it
will have to disclose the identity of its contributors to
the FEC if it runs the advertisements, and that some
portion of the time it purchased for the advertisements
would be consumed by the disclaimers BCRA requires.
If Citizens had made more of a showing that it [¥13]
had a chance of prevailing in this court on the merits,
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these kinds of harms might have warranted prelimi-
nary relief. But in the face of McConnell's ruling that
the disclosure and disclaimer provisions are constitu-
tional and that the restriction on corporate speech
advocating the defeat of a candidate does not violate
the First Amendment, Citizens is unable to raise
“gquestions going to the merits so serious, substantial,
difficult and doubtful, as to make them a fair ground
for litigation and thus for more deliberate investiga-
tion.” Hamilton Watch Co. v. Benrus Watch Co., 206
F.2d 738, 740 (2d Cir. 1953); see also FTCv. H.J. Heinz
Co., 246 F.3d 708, 714-15 (D.C. Cir. 2001), Population
Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C. Cir.
1986), Washington Metro. Area Transit Comm. v. Holi-
day Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977).
As to the remaining factors governing preliminary
relief, we cannot say that enjoining enforcement of the
BCRA provisions at issue would serve the public
interest in view of the Supreme Court’s determination
that the provisions assist the public in making in-
formed decisions, limit the coercive effect of corporate
speech, and assist the FEC in enforcing contribution
limits. See McConnell, 540 U.S. at 196, 205, 231.

* % %

Citizens’ motion for preliminary injunction with
respect to the § 203 Prohibition as applied to “Ques-
tions” shall be DENIED as moot as set forth in footnote
9 and shall be DENIED with respect to all other
claims. A separate order shall issue this date.

Signed by United States Circuit Judge A. Raymond
Randolph, and United States District Judges Royce C.
Lamberth and Richard W. Roberts, on January 15,
2008.
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[Doc. 40, filed Jan. 16, 2008]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENS UNITED )

Plaintiff, )
Civil Action No. 07-2240
(ARR, RCL, RWR)
(Three-Judge Court)

V.

FEDERAL ELEC-
TION COMMISSION, )
Defendant. )

ERRATA
This court's Memorandum Opinion [39] dated
January 15, 2008 is amended as follows:

1. The third sentence of the second full paragraph
on page 11 is stricken. This sentence read:
“Whether the Supreme Court will ultimately
adopt that line as a ground for holding the
disclosure and disclaimer provisions unconstitu-
tional is not for us to say.”

2. Footnote 13 is moved to the end of the sentence
beginning on page 11 that reads: “And we know
as well that in the past the Supreme Court has
written approvingly of disclosure provisions
triggered by political speech even though the
speech itself was constitutionally protected
under the First Amendment.”
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3. Footnote 13 is changed from a See citation to a
But See citation.

SO ORDERED.

Signed by United States Circuit Judge A. Raymond
Randolph, and United States District Judges Royce C.
Lamberth and Richard W. Roberts, on January 16,
2008.

[Doc. 41, filed Jan. 16, 2008]

United States District Court
District of Columbia

Citizens United,
Plaintiff ,

V. Civil No. 07-2240-RCL
Federal Election THREE-JUDGE
Commission, COURT

Defendant .

Notice of Appeal to U.S. Supreme Court

Notice is given that Plaintiff hereby appeals to the
United States Supreme Court this Court’s Order (Jan.
14, 2008; Doc. 38) denying Plaintiff's Motion for
Preliminary Injunction (Doc. 5) insofar as the Order
denies a preliminary injunction as to Count 1 (regard-
ing disclosure requirements for Plaintiff's advertise-
ments) of the Amended Verified Complaint for Declara-
tory and Injunctive Relief (Doc. 22). Appeal is taken



2la

pursuant to 28 U.S.C. § 1253 (providing for direct
appeal from interlocutory decisions of three-judge

courts).

Respectfully submitted,

/s/ James Bopp, Jr.
James Bopp, Jr., D.C. Bar#C00041
Richard E. Coleson*
Jeffrey P. Gallant*
Clayton J. Callen*
Bopp, COLESON & BOSTROM
1 South Sixth Street
Terre Haute, IN 47807-3510
812/232-2434 telephone
812/234-3685 facsimile
Counsel for Plaintiff
*pro hac vice motion granted

U.S. Constitution, First Amendment

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of griev-

ances.
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2 U.S.C. § 434(H)(1)-(3)
§ 434. Reports

* Kk *

(f) Disclosure of electioneering communications.

(1) Statement required. Every person who makes a
disbursement for the direct costs of producing and
airing electioneering communications in an aggregate
amount in excess of $ 10,000 during any calendar year
shall, within 24 hours of each disclosure date, file with
the Commission a statement containing the informa-
tion described in paragraph (2).

(2) Contents of statement. Each statement required
to be filed under this subsection shall be made under
penalty of perjury and shall contain the following
information:

(A) The identification of the person making the
disbursement, of any person sharing or exercising
direction or control over the activities of such
person, and of the custodian of the books and
accounts of the person making the disbursement.

(B) The principal place of business of the person
making the disbursement, if not an individual.

(C) The amount of each disbursement of more
than $200 during the period covered by the state-
ment and the identification of the person to whom
the disbursement was made.

(D) The elections to which the electioneering
communications pertain and the names (if known)
of the candidates identified or to be identified.

(E) If the disbursements were paid out of a
segregated bank account which consists of funds
contributed solely by individuals who are United
States citizens or nationals or lawfully admitted for
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permanent residence (as defined in section
101(a)(20) of the Immigration and Nationality Act
(8 U.S.C. 1101(a)(20))) directly to this account for
electioneering communications, the names and
addresses of all contributors who contributed an
aggregate amount of $ 1,000 or more to that ac-
count during the period beginning on the first day
of the preceding calendar year and ending on the
disclosure date. Nothing in this subparagraph is to
be construed as a prohibition on the use of funds in
such a segregated account for a purpose other than
electioneering communications.

(F) If the disbursements were paid out of funds
not described in subparagraph (E), the names and
addresses of all contributors who contributed an
aggregate amount of $ 1,000 or more to the person
making the disbursement during the period begin-
ning on the first day of the preceding calendar year
and ending on the disclosure date.

(3) Electioneering communication. For purposes of
this subsection —

(A) In general.

(i) The term “electioneering communication”
means any broadcast, cable, or satellite commu-
nication which —

(1) refers to a clearly identified candidate
for Federal office;
(11 is made within —

(aa) 60 days before a general, special,
or runoff election for the office sought by
the candidate; or

(bb) 30 days before a primary or pref-
erence election, or a convention or caucus
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of a political party that has authority to

nominate a candidate, for the office

sought by the candidate; and

(1) in the case of acommunication which
refers to a candidate for an office other than

President or Vice President, is targeted to

the relevant electorate.

(i1) If clause (i) is held to be constitutionally
insufficient by final judicial decision to support
the regulation provided herein, then the term
“electioneering communication” means any
broadcast, cable, or satellite communication
which promotes or supports a candidate for that
office, or attacks or opposes a candidate for that
office (regardless of whether the communication
expressly advocates a vote for or against a
candidate) and which also is suggestive of no
plausible meaning other than an exhortation to
vote for or against a specific candidate. Nothing
in this subparagraph shall be construed to affect
the interpretation or application of section
100.22(b) of title 11, Code of Federal Regula-
tions.

(B) Exceptions. The term “electioneering commu-
nication” does not include —

(i) a communication appearing in a news
story, commentary, or editorial distributed
through the facilities of any broadcasting sta-
tion, unless such facilities are owned or con-
trolled by any political party, political commit-
tee, or candidate;

(i) a communication which constitutes an
expenditure or an independent expenditure
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under this Act;

(iif) a communication which constitutes a
candidate debate or forum conducted pursuant
to regulations adopted by the Commission, or
which solely promotes such a debate or forum
and is made by or on behalf of the person spon-
soring the debate or forum; or

(iv) any other communication exempted
under such regulations as the Commission may
promulgate (consistent with the requirements of
this paragraph) to ensure the appropriate imple-
mentation of this paragraph, except that under
any such regulation a communication may not
be exempted if it meets the requirements of this
paragraph and is described in section
301(20)(A)(iii) (2 U.S.C. 8 431(20)(A)(iii)).

(C) Targeting to relevant electorate. For purposes
of this paragraph, a communication which refers to
a clearly identified candidate for Federal office is
“targeted to the relevant electorate” if the commu-
nication can be received by 50,000 or more persons—

(1) in the district the candidate seeks to
represent, in the case of a candidate for Repre-
sentative in, or Delegate or Resident Commis-
sioner to, the Congress; or

(i1) in the State the candidate seeks to repre-
sent, in the case of a candidate for Senator.
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2 U.S.C. § 441d

§ 441d. Publication and distribution of state-
ments and solicitations; charge for newspaper or
magazine space

(&) Whenever a political committee makes a dis-
bursement for the purpose of financing any communi-
cation through any broadcasting station, newspaper,
magazine, outdoor advertising facility, mailing, or any
other type of general public political advertising, or
whenever any person makes a disbursement for the
purpose of financing communications expressly advo-
cating the election or defeat of a clearly identified
candidate, or solicits any contribution through any
broadcasting station, newspaper, magazine, outdoor
advertising facility, mailing, or any other type of
general public political advertising or makes a dis-
bursement for an electioneering communication (as
defined in section 434(f)(3) of this title)) (2 U.S.C.
8 434(f)(3)), such communication -

(1) if paid for and authorized by a candidate, an
authorized political committee of a candidate, or its
agents, shall clearly state that the communication
has been paid for by such authorized political
committee, or

(2) if paid for by other persons but authorized by
a candidate, an authorized political committee of a
candidate, or its agents, shall clearly state that the
communication is paid for by such other persons
and authorized by such authorized political commit-
tee;

(3) if not authorized by a candidate, an autho-
rized political committee of a candidate, or its
agents, shall clearly state the name and permanent
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street address, telephone number, or World Wide
Web address of the person who paid for the commu-
nication and state that the communication is not
authorized by any candidate or candidate'scommit-
tee.

* Kk *

(d) Additional requirements

* * *

(2) Communications by others. Any communication
described in paragraph (3) of subsection (a) of this
section which is transmitted through radio or televi-
sion shall include, in addition to the requirements of
that paragraph, in a clearly spoken manner, the
following audio statement: " isresponsible for the
content of this advertising.” (with the blank to be filled
in with the name of the political committee or other
person paying for the communication and the name of
any connected organization of the payor). If transmit-
ted throughtelevision, the statement shall be conveyed
by an unobscured, full-screen view of a representative
of the political committee or other person making the
statement, or by a representative of such political
committee or other person in voice-over, and shall also
appear in a clearly readable manner with a reasonable
degree of color contrast between the background and
the printed statement, for a period of at least 4 sec-
onds.
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BCRA § 403(a), 116 Stat. at 113-14

Sec. 403. Judicial Review

(a) Special Rules for Actions Brought on Constitu-
tional Grounds. — If any action is brought for declara-
tory or injunctive relief to challenge the constitutional-
ity of any provision of this Act or any amendment
made by this Act, the following rules shall apply:

(1) The action shall be filed in the United States
District Courtfor the District of Columbiaand shall
be heard by 3-judge court convened pursuant to
section 2284 of title 28, United States Code.

(2) A copy of the complaint shall be delivered
promptly to the Clerk of the House of Representa-
tives and to the Secretary of the Senate.

(3) A final decision in the action shall be
reviewable only by appeal directly to the Supreme
Court of the United States. Such appeal shall be
taken by filing a notice of appeal within 10 days,
and the filing of a jurisdictional statement within
30 days, of the entry of the final decision.

(4) 1t shall be duty of the United States District
Court for the District of Columbia and the Supreme
Court of the United States to advance on the docket
and to expedite to the greatest possible extent the
disposition of the action and appeal.
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11 C.F.R. § 100.29
§ 100.29 Electioneering communication (2 U.S.C.

434(H)(3)).

(@) Electioneering communication means any
broadcast, cable, or satellite communication that:

(1) Refers to a clearly identified candidate for
Federal office;

(2) Is publicly distributed within 60 days before a
general election for the office sought by the candidate;
or within 30 days before a primary or preference
election, or a convention or caucus of a political party
that has authority to nominate a candidate, for the
office sought by the candidate, and the candidate
referenced is seeking the nomination of that political
party; and

(3) Is targeted to the relevant electorate, in the case
of a candidate for Senate or the House of Representa-
tives.

(b) For purposes of this section —

(1) Broadcast, cable, or satellite communication
means a communication that is publicly distributed by
a television station, radio station, cable television
system, or satellite system.

(2) Refers to a clearly identified candidate means
that the candidate’s name, nickname, photograph, or
drawing appears, or the identity of the candidate is
otherwise apparent through an unambiguous reference
such as “the President,” “your Congressman,” or “the
incumbent,” or through an unambiguous reference to
his or her status as a candidate such as “the Demo-
cratic presidential nominee” or “the Republican candi-
date for Senate in the State of Georgia.”

(3)(i) Publicly distributed means aired, broadcast,
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cablecast or otherwise disseminated through the
facilities of a television station, radio station, cable
television system, or satellite system.

(i) In the case of a candidate for nomination for
Presidentor Vice President, publicly distributed means
the requirements of paragraph (b)(3)(i) of this section
are met and the communication:

(A) Can be received by 50,000 or more persons in a
State where a primary election, as defined in 11 CFR
9032.7, is being held within 30 days; or

(B) Can be received by 50,000 or more persons
anywhere in the United States within the period
between 30 days before the first day of the national
nominating convention and the conclusion of the
convention.

(4) A special election or a runoff election is a pri-
mary election if held to nominate a candidate. A
special election or a runoff election is ageneral election
if held to elect a candidate.

(5) Targeted to the relevant electorate means the
communication can be received by 50,000 or more
persons —

(i) In the district the candidate seeks to represent,
in the case of a candidate for Representative in or
Delegate or Resident Commissioner to, the Congress;
or

(i1) In the State the candidate seeks to represent, in
the case of a candidate for Senator.

(6)(i) Information on the number of persons in a
Congressional district or State that can receive a
communication publicly distributed by a television
station, radio station, a cable television system, or
satellite system, shall be available on the Federal
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Communications Commission’s Web site,
http://lwww.fcc.gov. A link to that site is available on
the Federal Election Commission’'s Web site,
http://www.fec.gov. If the Federal Communications
Commission’s Web site indicates that acommunication
cannot be received by 50,000 or more persons in the
specified Congressional district or State, then such
information shall be a complete defense against any
charge that such communication constitutes an elec-
tioneering communication, so long as such information
iIs posted on the Federal Communications Commis-
sion’s Web site on or before the date the communica-
tion is publicly distributed.

(i1) If the Federal Communications Commission’s
Web site does not indicate whether a communication
can be received by 50,000 or more persons in the
specified Congressional district or State, it shall be a
complete defense against any charge that a communi-
cation reached 50,000 or more persons when the maker
of a communication:

(A) Reasonably relies on written documentation
obtained from the broadcast station, radio station,
cable system, or satellite system that states that the
communication cannot be received by 50,000 or more
persons in the specified Congressional district (for U.S.
House of Representatives candidates) or State (for U.S.
Senate candidates or presidential primary candidates);

(B) Does not publicly distribute the communication
on a broadcast station, radio station, or cable system,
located in any Metropolitan Area in the specified
Congressional district (for U.S. House of Representa-
tives candidates) or State (for U.S. Senate candidates
or presidential primary candidates); or
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(C) Reasonably believes that the communication
cannot be received by 50,000 or more persons in the
specified Congressional district (for U.S. House of
Representatives candidates) or State (for U.S. Senate
candidates or presidential primary candidates).

(7)(i1) Can be received by 50,000 or more persons
means —

(A) In the case of a communication transmitted by
an FM radio broadcast station or network, where the
Congressional district or State lies entirely within the
station’s or network’s protected or primary service
contour, that the population of the Congressional
district or State is 50,000 or more; or

(B) In the case of a communication transmitted by
an FM radio broadcast station or network, where a
portion of the Congressional district or State lies
outside of the protected or primary service contour,
that the population of the part of the Congressional
district or State lying within the station’s or network’s
protected or primary service contour is 50,000 or more;
or

(C) In the case of a communication transmitted by
an AM radio broadcast station or network, where the
Congressional district or State lies entirely within the
station’s or network’s most outward service area, that
the population of the Congressional district or State is
50,000 or more; or

(D) In the case of a communication transmitted by
an AM radio broadcast station or network, where a
portion of the Congressional district or State lies
outside of the station’s or network’'s most outward
service area, that the population of the part of the
Congressional district or State lying within the sta-
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tion’s or network’s most outward service area is 50,000
or more; or

(E) In the case of a communication appearing on a
television broadcast station or network, where the
Congressional district or State lies entirely within the
station’s or network’s Grade B broadcast contour, that
the population of the Congressional district or State is
50,000 or more; or

(F) In the case of a communication appearing on a
television broadcast station or network, where a
portion of the Congressional district or State lies
outside of the Grade B broadcast contour —

(1) That the population of the part of the Congres-
sional district or State lying within the station’s or
network’s Grade B broadcast contour is 50,000 or more;
or

(2) That the population of the part of the Congres-
sional district or State lying within the station’s or
network’s broadcast contour, when combined with the
viewership of that television station or network by
cable and satellite subscribers within the Congressio-
nal district or State lying outside the broadcast con-
tour, is 50,000 or more; or

(G) In the case of a communication appearing
exclusively on acable or satellite television system, but
not on a broadcast station or network, that the
viewership of the cable system or satellite system lying
within a Congressional district or State is 50,000 or
more; or

(H) In the case of a communication appearing on a
cable television network, that the total cable and
satellite viewership within a Congressional district or
State is 50,000 or more.
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(i) Cable or satellite television viewership is
determined by multiplying the number of subscribers
within a Congressional district or State, or a part
thereof, as appropriate, by the current national aver-
age household size, as determined by the Bureau of the
Census.

(iii) A determination that a communication can be
received by 50,000 or more persons based on the
application of the formula at paragraph (b)(7)(i)(G) or
(H) of this section shall create a rebuttable presump-
tion that may be overcome by demonstrating that —

(A) One or more cable or satellite systems did not
carry the network on which the communication was
publicly distributed at the time the communication
was publicly distributed; and

(B) Applying the formula to the remaining cable
and satellite systems results in a determination that
the cable network or systems upon which the commu-
nication was publicly distributed could not be received
by 50,000 persons or more.

(c) Electioneering communication does not include
any communication that:

(1) Is publicly disseminated through a means of
communication other than a broadcast, cable, or
satellite television or radio station. For example,
electioneering communication does not include commu-
nications appearing in print media, including a news-
paper or magazine, handbill, brochure, bumper sticker,
yard sign, poster, billboard, and other written materi-
als, including mailings; communications over the
Internet, including electronic mail; or telephone
communications;

(2) Appears in a news story, commentary, or edito-
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rial distributed through the facilities of any broadcast,
cable, or satellite television or radio station, unless
such facilities are owned or controlled by any political
party, political committee, or candidate. A news story
distributed through a broadcast, cable, or satellite
television or radio station owned or controlled by any
political party, political committee, or candidate is
nevertheless exempt if the news story meets the
requirements described in 11 CFR 100.132(a) and (b);

(3) Constitutes an expenditure or independent
expenditure provided that the expenditure or inde-
pendent expenditure is required to be reported under
the Act or Commission regulations;

(4) Constitutes a candidate debate or forum con-
ducted pursuant to 11 CFR 110.13, or that solely
promotes such a debate or forum and is made by or on
behalf of the person sponsoring the debate or forum;

(5) Is not describedin 2 U.S.C. 431(20)(A)(iii) and is
paid for by a candidate for State or local office in
connection with an election to State or local office; or

(6) Is paid for by any organization operating under
section 501(c)(3) of the Internal Revenue Code of 1986.
Nothing in this section shall be deemed to supersede
the requirements of the Internal Revenue Code for
securing or maintaining 501(c)(3) status.
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11 C.F.R. § 110.11(a)-(c)

§ 110.11 Communications; advertising; dis-
claimers (2 U.S.C 441d).

(&) Scope. The following communications must
include disclaimers, as specified in this section:

(1) All public communications, as defined in 11 CFR
100.26, made by a political committee; electronic mail
of more than 500 substantially similar communications
when sent by a political committee; and all Internet
websites of political committees available to the
general public.

(2) All public communications, as defined in 11 CFR
100.26, by any person that expressly advocate the
election or defeat of a clearly identified candidate.

(3) All public communications, as defined in 11 CFR
100.26, by any person that solicit any contribution.

(4) All electioneering communications by any person.

(b) General content requirements. A disclaimer
required by paragraph (a) of this section must contain
the following information:

(1) If the communication, including any solicitation,
is paid for and authorized by a candidate, an autho-
rized committee of a candidate, or an agent of either of
the foregoing, the disclaimer must clearly state that
the communication has been paid for by the authorized
political committee;

(2) If the communication, including any solicitation,
is authorized by a candidate, an authorized committee
of a candidate, or an agent of either of the foregoing,
but is paid for by any other person, the disclaimer
must clearly state that the communication is paid for
by such other person and is authorized by such candi-
date, authorized committee, or agent; or
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(3) If the communication, including any solicitation,
is not authorized by a candidate, authorized committee
of a candidate, or an agent of either of the foregoing,
the disclaimer must clearly state the full name and
permanent street address, telephone number, or World
Wide Web address of the person who paid for the
communication, and that the communication is not
authorized by any candidate or candidate's committee.

(c) Disclaimer specifications—(1) Specifications for
all disclaimers. A disclaimer required by paragraph (a)
of this section must be presented in a clear and con-
spicuous manner, to give the reader, observer, or
listener adequate notice of the identity of the person or
political committee that paid for and, where required,
thatauthorized the communication. A disclaimer is not
clear and conspicuous if it is difficult to read or hear, or
if the placement is easily overlooked.

* * *

(4) Specific requirements for radio and television
communications paid for by other persons and not
authorized by a candidate. In addition to the general
requirements of paragraphs (b) and (c)(1) of this
section, a communication not authorized by a candi-
date or a candidate's authorized committee that is
transmitted through radio or television or through any
broadcast, cable, or satellite transmission, must
comply with the following:

(i) A communication transmitted through radio or
television or through any broadcast, cable, or satellite
transmission, must include the following audio state-
ment, “XXXis responsible for the content of this adver-
tising,” spoken clearly, with the blank to be filled in
with the name of the political committee or other
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person paying for the communication, and the name of
the connected organization, if any, of the payor unless
the name of the connected organization is already
provided in the “XXX is responsible” statement; and

(i1) Acommunication transmitted through television,
or through any broadcast, cable, or satellite transmis-
sion, must include the audio statement required by
paragraph (c)(4)(i) of this section. That statement must
be conveyed by an unobscured full-screen view of a
representative of the political committee or other
person making the statement, or by a representative of
such political committee or other person in voice-over.

(ii1) Acommunication transmitted through television
or through any broadcast, cable, or satellite transmis-
sion, must also include a similar statement that must
appear in clearly readable writing at the end of the
communication. To be clearly readable, the statement
must meet all of the following three requirements:

(A) The statement must appear in letters equal to or
greater than four (4) percent of the vertical picture
height;

(B) The statement must be visible for a period of at
least four (4) seconds; and

(C) The statement must appear with a reasonable
degree of color contrast between the background and
the disclaimer statement. A disclaimer satisfies the
color contrast requirement of this paragraph
(©)@)(ii)(C) if it is printed in black text on a white
background or if the degree of color contrast between
the background and the text of the disclaimer is no less
than the color contrast between the background and
the largest type size used in the communication.



